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- © Juſtices of the peace. 


"USTICES of the peace are judges of record, ap- 


I] pointed by the king, to be juſtices within certain li- 


mits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and within divers ſtatutes committed to their 
charge. Dalt. c. 2. | | 
And a record or memorial made by a juſtice of the 
peace, of things don before him judicially in the execu- 
tion of his office, ſhall be of ſuch credit, that it ſhall not 
be gainſaid. One man may affirm a thing, and another 
man may deny it; but if a record once ſay the word, no 


man ſhall be received to aver or ſpeak againſt it; for if 
men ſhould be admitted to deny the ſame, there would 


never be any end of controverſies, And therefore to avoid 


all contention, while one ſaith one thing, and another 


faith another thing, the law repoſeth it ſelf wholly and 
ſolely in the report of the judge And hereof it cometh, 
that he cannot make a ſubſtitute or deputy in his office, 


ſeeing that he may not put over the confidence that is put 
in him. Great cauſe therefore have the juſtices to take 1 
| heed that they abuſe not this credit; either to the oppreſ- 


ſing of the ſubje& by making an untrue record, or the de- 
frauding of the king by ſuppreſſing the record that is true 
and lawful. Lamb. 63—66. 9 8 
HFereof alſo it cometh, that if a juſtice of the peace cer- 
tify to the king's bench, that any perſon hath broken the. 
peace in his preſence, upon this certificate ſuch perſon ſhall 
be there fined, without allowing him any traverſe thereto. 


Pals c. 70. fn 
And that I may treat intelligibly concerning this office 
(of which lord Cote ſays the whole chriſtian world hath » 


not the like, if it be duly executed, 4 It. 170,) I will 
CC 
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Juſtites of the peace. 


J. The office of conſervators of the peace at the 

common law, before the inſtitution of juſtices o | . 
e peace. | 

II. The commiſſ on of the juſtices of the peace, 


3 
founded on the ftatute law. | 
TIT. The juſtice of the peace his oath of 72 0 
. Of fees to be taken by juſtices of the peace. ; 
V. Some general directions relating to juſtices of the 
Peace, not falling under any particular acl 7 t 
this book. 
VI. Their indemnity and protection by the law, in 
| the right execution of their office ; and thei © 
e Jar the omiſſion of it. e - 
J. The office of 3 of the peact at the -” 
| common law, before the inſtitution of Juſtices | 7 
of the peace. 0 
+ 5 
j Conferrators by 1. Of ancient time ſuch officers or 8 as were it 
election. inſtituted either for preſervation of the peace of the coun- ." 
| ty, or for execution of guſtice, becauſe it concerned all 2 
| the ſubjects of that c and they had a great intereſt ©? 6 
in the ſuſt and due exerciſes of their ſeveral places, were GG 
= by force of the king's writ in every ſeveral county choſen 
| | | in full or open county by the freeholders of that county: a1 
as before the inſtitution of juſtices. of the peace, there 0 
were conſervators of the peace in every county, whoſe of- B. 
| | fice (according to their names) was to conſerve the king's re 
| peace, and to protect the obedient and innocent ſubjects w 
| from force and violence, "Theſe conſervators, by the an- g 
cient common law, were by force of the king's writ. cho- 
{ ſen by the frecholders in the county court, out of the 8 
i principal men of the county; after which election ſo made, p1 
= . and returned, then in that caſe the king directed a * ” 
|| to the party 10 elected, to take upon him and execute A 
|| office until the king ſhould order otherwiſe. And ths pe 
[| * the coroners ſtill continue to be choſen. in full county; | th 
= | alſo the knights of the ſhire for the parliament. 2 27%. 
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Juſtites bf the peate. 5 


be 2. Beſides thefe conſervators of the peace properly fo Conſervatore by 
of | 5 there were and are other conſervators of the peace | 
by virtue of certain offices: as for inſtance ; 


* (1) The lord chancellor, and every juſtice of the king's 
ty | bench, have, as incident to their offices, a general autho- 
| rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take re- 
cognizances for it. 2 Haw. 32. 
(3) Alſo, every court of record, as ſuch, hath power 
to keep the peace within its own precint, 2 Haw. 32. 
he | (3) Alſo, every juſtice of the peace is a conſervator of 
of the peace. Crom. ö. 28 | 
; (4) Alſo, every ſheriff is a principal conſervator of the 
8 and may without doubt ex cis award proceſs of 
in e peace, and take ſurety for it. And it ſeems the better 
eir opinion, that the ſecurity ſo taken by him is by the com- 
45 mon law looked on as a recognizance or matter of record, 
and not as a common obligation. 2 Haw. 33. 
IR = (5) Alſo, every coroner is another principal conſervator 
de ' bf the peace, and may certainly bind any perſon to the 
| peace, who makes an affray in his preſence. But it ſeems 


v7 the better opinion, that he has no authority to grant pro- 
ceſs for the peace; and it ſeems clear, that the ſecurity 

E taken by him for the keeping the peace (except only where 

ere it is taken by him as judge of his own court for an affray 

in- done in ſuch court) is not to be looked on as a recogni- 

all þ zance, but as an obligation. 2 Haw. 33. Rs 

reſt (86) Alſo, every high and petit conſtable are by the 

ere common law, conſervators of the peace. 2 Haw. 33. 

ſen And it is ſaid, that if a conſtable fee perſons engaged in 

ty: an affray, or upon the very point of entring upon it, as 

ere. Where one ſhall threaten to kill, wound, or beat another, 

of- he may impriſon the offender of his own authority for a 

gs reaſonable time, till the heat ſhall be over, and alfo after - 

ta wards detain him till he find ſurety of the peace by obli- 

an- gation. 1 Haw. 137. i 

ho- But it is ſaid, that a conſtable hath no power to arreſt a 

the man for an affray done out of his own view ; for it is the 

de, proper buſineſs of a conſtable to preſerve the peace, not to 

grit. pypith the breach of it; nor doth it follow from his ha- 

the ving power to compel thoſe to find ſureties who break the 

hus peace in his preſence, that he hath the ſame power over 

aas thoſe who break it in his abſence. 1 Hew. 137. | 

ft. 3. There were alſo other conſervators of the peace by Confervators by 
tenure ; Who held lands of the king by this ſervice, among“enue. 

des ö | ICT Hb Eb '- » .0thers, 


Conſervators by 


Power of con» 
ſervators. 


Their duty, 


-Juſtices of the peace. 


others, of being conſervators of the peace within ſuch a 
_ diſtrict. 2 Haw. 33. | 


4. Alſo there were other conſervators of the peace by 


preſcription; who claimed ſuch power from an immemo- 
rial uſage in themſelves and their predeceſſors or anceſtors, 
or thoſe whoſe eſtate they had in certain lands, which 


wholly depended upon fuch uſage, both as to its extent, and 
the manner in which it was to be exerciſed. 2 Haw. 33. 
Thus it is ſaid, that a mayor of a corporation may be a 


conſervator of the peace by preſcription, Crom. 6. 


It is queſtioned indeed by ſome, whether any ſuch power 


can be claimed by uſage ; yet if the power of holding pleas 


and even of courts of record, which are of ſo high a na- 
ture, and imply a power of keeping the peace within their 


_ own precinas, may be claimed by uſage, as it ſeenis to be 


certain that they may; it ſeemeth that the bare authority 


of keeping the peace in a certain diſtrict may as well be 


claimed by fuch uſage. 2 Haw. 34. | 

5. The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
common law, is the ſame authority which conſtables of a 


vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 


6. The general duty of the conſervators of the peace by 
the common law, is to employ their own, and to command 
the help of others, to arreſt and pacify all ſuch who in their 


preſence, and within their juriſdiction and limits, by word 


or deed, ſhall go about to break the peace. Dalt. c. 1. 
And if a conſervator ofthe peace, being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. Dale. c. x. | 
And if the conſervators of the peace have committed or 


bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol delivery 


there to object againſt them. Dalt. c. 1. 


II. Of the commiſſion of juſtices of the peace. 


| Juſtices of the peace at this day are of three ſorts; 1. By 
act of parliament ; as the biſhop Ely and his ſucceſſors, 
and the archbiſhop of York, and biſhop of Durham, 27 H. 
8. c. 4. 2. By charter, or grant made by the king under 
the great ſeal; as mayors and the chief officers in divers 
corporate towns. 3. By commiſſion. | 


At the firſt, by the ſtatute of the 1 Ed. 3. which is the 


firſt ſtatute that ordains the aſſignment of juſtices of the 
peace by the king's commiſſion, thoſe juſtices had no other 
| 1 power 
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Juſtices of the peace. 


continued 


power but only to keep the peace. But the vans year, 
an 0 


the form of the commiſſion was enlarged, 


ſtill further to be enlarged both in that king's reign, and 


in the reign of almoſt every other ſucceeding prince, until 


the 3oth year of the reign. of Q. Elizabeth, when by the 


number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 


miſwriting of clerks, and partly by the untoward huddling 


of things together, it was become ſo cumberſome and foul- 


ly blemiſhed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr, 
Wrey, then Lord Ch. Juſtice of the king's bench, he com- 


municated the ſame with the other judges and. barons, ſo 


as by a general conference had amongſt them, the commiſ- 
ſion was carefully refined in the Michaelmas term 1590, 


and being then alſo preſented to the lord chancellor, he 


accepted thereof, and commanded the ſame to be uſed : 


Which continues with very little alteration to this day. 
Lamb. c. . = | 


Which is as follows : | 
George the third, by the grace of God, of Great Britain, 


France, and Ireland, king, defender of the faith, and e 


forth. To A. B. C. D. &c. greeting. | 
Know ye that we. have aſſigned you, jointly and ſeveralh, 


and every one of you, our juſtices to keep our peace in aur 


county of W. And to keep and cauſe to be kept all ordinances 


and ſtatutes for the good ef the peace, and for preſervation - 


of the ſame, and for the quiet rule and government 75 our people 
made, in all and ſingular their articles in our ſaid county (as 
well within liberties as without ) according to the force, form, 
and effett of the ſame ; And to chaſtiſe and puniſb all perſons 
that offend againſt the form of theſe ordinances or flatutes, or 
any ane of them, in the aforeſaid county, as it ought to be done 
according to the form of thoſe ordinances and ſtatutes ; And 
0 cauſe to come before you, or any of you, all thoſe who to any 
one or more of our people concerning their bodies or the firing 
of their houſes have uſed threats, to find ſufficient ſecurity 
for the peace, or. their good behaviour, towards us and our 
people; and if they ſhall refuſe to find ſuch ſecurity, then them 


in our priſons until they hall find ſuch ſecurity to cauſe to be 


Ms have alſo aſſigned you, and every 100 er mare of you 
(of wham any one of you the aforeſaid A. B. C. D. &c. we 
| ks 3 | will 


7 
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s Juluttces of the beate. 


will Mall be tne) our juſtices to inquire the truth — ay | ane 
by the oath of good and lawful men of the aforeſaid county, by af 
whom the truth of the matter ſhall bz the better kniwn, of all an 
and all manner of felonies, poiſotings, mchantmeiits, ſorceries, | 
art magic, treſpaſſes, foreftallings, rigratings, ingroſſings, and ter 
extortions tohatſoever ; and of all and fingular other crimes and of 
offences, of which the juſtices of our peace may or ought law- ; gi 
fully to inquire, by whomſaever and after what manner ſnever the 
in the faid county done or perpetrated, or which ſhall happen 0) 
0 be there done or attempted; And alſo of all thiſe who in 4 
the aforeſaid county in companies againſt our peace, in diſtur- 1 : 
bance of our people, 4vith armed force have gone or rode, or ke, 
hereafter fhall preſume io gb or ride; And alſo of all thoſe h oth 
who have there lain in wait, or hereafter ſhall prefuume to lie ; ce 
in wait, to maim or cut or kill dur people; And alſ f all vic- | 70 
tuallers, and all amd fingular other perfons, who in the abuſe of 2 
weights or meafteres, or in ſelling victuals, againſt the form of he 
the ordinances and flututes, or any one of them therefore made, ſa: 
Vr the common benefit of England and our people thereof, to 
have offended or attempted, or hereafter ſhall preſume in the EM 
ſaid county to offend or attempt; And alſo of all ſperi , bai- 3 
Jiffs, flewards, conſtables, keepers of gaols, and other officers, V 
who in the execution of their offices about the premiſſes, or any or 
than, have unduly behaved themſelves, or hereafter ſhall c 
a ta behave themſelves unduly, or have been, or fhall fo 
happen hereafter to be careleſs, remiſs, or negligent in our 1 
aforeſaid county ; And of all and ſingular articles and circum- Fo 
 ftances, and all other things whatſoever, that concern the pre- 
miſſes ar 'any of them, by whomſoever, and after what manner #] 
ſoever, in our aforeſaid cbunty dome or perpetrated, or which 1 
bereafter ſhall there happen to be done or attempted in what # 
manner ſoever; And to inſpect all indiftments whatfaever ſo a 
before you or any of you taken or to be taken, or before others late 4 
our juſlices of the peace in the aforefaid county made or taken, 
and not yet determined; and to anale and continue proceſſes 7 
thereupon, againſt all and ſingular the perſens fo indicted, or 
who before you hereafter ſhall happen to be indicted; until they 
can be taken, ſurrender themſelves, er be cutlawed: And to hear r 
gl end determine all and ſingular the felonies, poi ſoninge, inchant- { 
{| ments, forceries, arts magict, treſpaſſes, fore/tallings, regra- 0 
| | | tings, engrefſmgs, extortions, unlawful aſſemblies, indictmentr { 
l aforeſaid, and all and ſingular other the premiſſes, according : 
=1 to the laws and ſtatutes of England, as in the like caſe it has { 
been accuſtomed, or ought to be done ; And the ſame offenders, 
and every of them for their offences, by fines, ranfems, amer- 
caaments, forfeitures, and other means as according to the law 


and 
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Juſtices ok the peace. 
d cuſtom of England, or form of the ordinances and flatutes 
rife, 7 22 Abs . to be done, to chaſtiſe 
pane Mr | 


an . | 
| Provided always, that if a cafe of difficulty, upon the de- 
termination of any the premiſſes, before you, or any two or more 
of you, ſhall happen to ariſe; then let judgment in no wiſe be 
given thereon, before you, or any two or mare of you, unleſs in 
the preſence of one of our juſtices of the one or other bench, or 
of one of our juſtices appointed to hold the afſizes in the afore- 
id county. ö | | | 
And therefore we command you and every of jon, that to 
keeping the peace, ordinances, ſtatutes, and all and ſingular 
ether the premiſſes, you diligently apply yourſelves; and that at 


certain days and places, which you, or any ſuch two or mare of 


you as ts aforeſaid ſhall appoint for theſe purpoſes, into the pre- 


miſſes ye make inquiries; and all and ſingular the premiſſes 


hear and determine, and perform and Fulfil them in the afore- 


ſaid form, doing therein what to juſtice appertains, according 


to the Iaw and cuſtom of England: Saving to us the amercia- 
ments, and other things to us therefrom belonging. | | 
And we command by the tenor of theſe preſents our ſheriff of 
W. that at certain days and places, which you, or any ſuch two 
or more of you as is aforeſaid, ſhall make known to him, he 


cauſe to come before you, or ſuch tuo or more of you as aforeſaid, 
fo many and fuch good and lawful men of his bailwick (as well 


within liberties as without) by whom the truth of the matter in 
the premiſſes ſhall be the better known and inquired into. 

Laſtly, we have aſſig ned you the aforeſaid A. B. keeper of 
the rolls of our peace in our ſaid county. And therefore you 
ſhall caufe to be brought before you and your ſaid fellows, at 
the days and places aforeſaid, the writs, precepts, proceſſes, 
and indiftments aforeſaid, that they may be inſpected, and by a 
due courſe determined as is aforeſaid. | 

in witneſs whereof we have cauſed theſe cur letters to be 
made patent, Wrineſs ourſelf at Weſtminiter, &c. 

George the third, &c.] This manner of iſſuing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enadts, that all juſtices 
of the peace ſhall be made by letters patents under the king's 
great ſeal, in the name and by authority of the king; but 
reſerves to all cities and towns corporate which haye juſtices 
the liberties which they have enjoyed in that behalf. 

' To A. B. C. D. &c. greeting]. From the perſons here 
named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. 


By 


- 


* 
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10 Jauliites of the peace. 


By the ſtatutes of 13 R. 2. c. 7. and 2 H. 5. ft. 2. c. 1, 
The juſtices ſhall be made within the counties of the moſt 
ſufficent knights, eſquires, and gentlemen of the law. 
And by the 18 G. 2. c. 20. it is enacted as follows: viz. 


No perſon ſhall be capable of being or acting as a juſtice | 


of the peace, who ſhall not have in law or equity, for his 
own ule, in poſſeſſion, a freehold, copyhold, or cuſtomary 


eſtate for life, or for ſome greater eſtate, or an eſtate for 


ſome long term of years, determinable upon one or more 
lives, or for a certain term originally created for 21 years, 
or more, in lands, tenements, or hereditaments, in England 
or Wales, of the clear yearly value of 1001. abovewhat will 
diſcharge all incumbrances affecting the ſame, and all rents 
and charges payable out of the ſame; or who ſhall not be 
intitled to the immediate reverſion or remainder of lands 
leaſed for one, two, or three lives, or for any term of years 
determinable on the death of one, two, or three lives, up- 
on reſerved rents of the clear yearly value of 300 l. 


And who ſhall not before he acts, at the ſeſſions of the 


county where he intends to act, take and ſubſcribe the oath 
following; IA. B. do ſwear, that I truly and bona fide have 
ſuch an ęſlate, in law or equity, to and for my own uſe and 
benefit, conſiſting of: (ſpecifying the nature of ſuch 
eſtate, whether meſſuage, land, rent, tythe, office, benefice, 
or what elſe) as doth qualify me to act as a juſtice of the peace 
for the county, riding, or diviſion of- „according to the 
true intent and meaning of an ac of parliament made in the 
18th year of the reign of his majeſty king George the ſecond, 
entitled, An act to amend and render more effettual an att 
paſſed in the fifth year of his preſent majeſty's reign, intitled, 
n att for the further qualification of juſtices of the peace; 
and that the ſame (except where it conſiſts of an office, 
benefice, or eccleſiaſtical preferment, which it ſhall be ſuffi- 
dient to aſcertain by their known and uſual names) is lying 
or being, or iſſuing out of lands, tenements, or hereditaments, 
being within the pariſh, townſhip, or precinct of ——— 
or in the ſeveral pariſhes, townſhips, or precincts of ———, in 
the county of ———, or in the ſeveral counties f 
(as the caſe may be.) | | 128 
Which oath taken and ſubſcribed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 
And the clerk of the peace ſhall on demand forthwith 
deliver an atteſted copy to any perſon paying 25. for the 
ſame ; which being proved to be a true copy of ſuch oath, 
ſhall be admitted in evidence on any iſſue in an action 
brought on this act. | | 


And 
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And if any perſon ſhall act as juſtice, without having 


taken and ſubſcribed the ſaid oath, or without being qua- 


| lified as above, he ſhall for every offence forfeit 1001. half 
to the poor of the pariſh in which, he moſt ah, 


and half to him who ſhall ſue, with ſull coſts. The pro- 


And in ſuch action, the proof of the qualification ſhall 


lie on the perſon againſt whom it is brought, 


And if the defendant intends to inſiſt on any lands not 


contained in ſuch oath, he ſhall at or before the time of 
_ pleading deliver to the plaintiff or his attorney a notice in 


writing ſpecifying ſuch lands, and the pariſh and county 


where they are ſituate (offices and benefices excepted, 


which it ſhall be ſufficient to aſcertain by their uſual 


names:) And if the plaintiff in ſuch ſuit ſhall think fit 
_ thereon not to proceed further, he may with leave of the 
court diſcontinue ſuch ſuit, on payment of coſts to the de- 
fendant as the court ſhall award. 


And upon trial no eſtate, but what is contained in the 
eath and notice, ſhall be admitted as any part of the qua- 


lification. 


And if the plaintiff or informer ſhall diſcontinue (other- 


wiſe than as aforeſaid) or be nonſuit, or judgment be gi- 


ven againſt him, he ſhall pay treble coſts. 

But this ſhall not extend to any city, town, or liberty, 
having juſtices of their own z nor to any peer, lord of the 
privy council, judge, attorney or ſolicitor general, or to 
the juſtices of the great ſeſſions for Cheſbire and Wales, or 

to the eldeſt ſon or heir apparent of a peer, or of any per- 
ſon qualified to ſerve as a knight of a ſhire: 

Nor to the officers of the board of green cloth, or prin- 
cipal officers of the navy, or the two under ſecretaries in 
each of the offices of the principal ſecretary of ſtate, or 
the ſecretary of Chelſea college, in their reſpedtive liberties ; 
nor to the heads of colleges or halls, or vicechancellor, of 
either of the univerſities, -or to the mayors of Oxford or 
Cambridge. | 

By the 1G. 3. c. 13. Whereas doubts have ariſen, whe- 
ther perſons. who were juſtices at the time of the de- 
miſe of his late majeſty king George the ſecond, and who 
have been or ſhall be conſtituted juſtices by his preſent 


majeſty, can act as ſuch before they have again taken and 
| ſubſcribed the ſaid oath; it is enacted, that all perſons who 


were juſtices at the demiſe of his ſaid late majeſty, or who 

ſhall be juſtices at the time of the demiſe of his preſent ma- 

jeſty or any of his ſucceſſors, and ſhall afterwards be 1 
1 | paiate 
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 ceffors; and Who ſhall take the oath o 
of ths peace or his deputy, and who ſhall have taken and 
ſubſeribed the ſaĩd oath required by the 18 G. 2. c. 20; ſhall 


Jultices of the peace. 


pointed juſtices by his ſaid preſenit gan of any of his ſuc- 


office before the clerk 


and may act as juſtices, without being obliged to take and 


ſubſcribe the ſame again. And generally, by the 5 G. 3. 


e. 4. perſons having omitted to qualify themſelves accord- 
ing to the ſaid act of 18 C. 2. c. 20. are indemnified, pro- 
vided they qualify on or before Nov. 28. f 8 f 

By the 1 M. . 2. c. 8. No Puri exerciſe the 
office of a jultice of the peace, during the time that he acts 
as ſeriff. And the reaſon ſeems to be, becauſe he cannot 


act at the fame time both as judge and officer, for fo be 
33 command himſelf to execute his own precepts, 
re. „ | : 

Alſo if he be made a coroner, this by ſome opinions is a 


diſcharge of his authority of juſtice. Dat. c. 3. 
But if he be created duke, archbiſhop, marquis, earl, 
viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 


this taketh not away his authority of a juſtice of the peace. 


x1 £4.06. . 7. Delt. 6.3 .. ASS 

Alſo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 
of the peace, during the time he ſhall continue in the prac- 
tice of that buſineſs. 5 G. 2. c. 18. /. 2. | 

By Holt Ch. J. Though a man be a mayer, it doth not 


follow that he is à juſtice of the peace, for that muſt be 


by a particular grant in the charter. L. Raym. 1030. But 
although he be not a juſtice of the peace by the charter, 
yet there are many caſes, wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſta- 
tutes ; as for inſtance, with regard to the cuſtoms, ale- 


houſes, lord's day, (wearing, gaming, weights, ſervants, 


fuel, leather, orchards, ſoldiers, and divers others, 


Know ye that we have aſſigned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. viz. For the better keep- 
ing and maintenance of the peace, the king will, that in 
every county, good men and lawful; which be no main- 


tainers of evil, or barretors in the country, ſhall be aſ- 


ſigned to keep the peace. | 


And from this act we are to date that great alteration in 
our conſtitution, whereby the election of conſervators of 


the peace was taken from the people, and tranſlated to the 
| 8 of the king. Lamb. 20. . 
And here we may obſerve, that the commiſſion hath two 


parts; or conſiſteth of two different aſſignments: 114 
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Our juſtices] In that the king calls them our juſtices, 
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Juſtites of the peace. 


firſt aſſignment, any one or more juſtices have as well all 


the ancient power touching the peace, which the conſerva- 
tors of the peace had at the common law, as alſo, that 
whole authority which the ſtatutes have ſince added there- 


to. Dalt. c. 5. 


Jointhj and. ſeveral and every. one of u] Whatſoever 
any one Juſtice alone may, do, F. En ale lawfully 
by any two or more juſtices; but where the law 


„ Dealt. c. 6. | | OY 
And yet where a ſtatute appointeth a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon. complaint made of 
the offence, to any one of thoſe juſtices, it ſeemeth that one 
of them may grant out his warrant to attach the offender, 
and to bring him before the fame juſtice and the other juſ- 
tice ſo appointed (at ſome convenient place,) and then 
they to hear and determine the ſame. Dalt. c. 6. 21 
ut it ſeemeth, that when a thing is appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be done by or before any other: and by ſuch 
expreſs deſignation of one, all others are excluded, and 
bo 08 therein are coram non judice. Dalt. c. 6. 


their authority determines of courſe by his death or demiſe 


fo that he being once dead, or having given over his crown, 
they are no more his juſtices, and the juftices of the next 


prince they cannot be, unleſs it ſhall pleaſe him afterwards 
ſo to make them. Dalt. c. 3. 1 2 221 
But by the x An. ſt. 1. c. 8. , 2. No patent or grant of 


any office or employment ſhall determine by the king's 


death or demiſe, but ſhall continue in force for fix months 
after, unleſs in the mean time made void by the ſueceſſor. 


Alſo, before his death or demiſe, the king may determine 


the commiſſion at his pleaſure; and that either expreſſed, 
as by writ under the great ſeal, or by implication, by 
making a new commiſſion, and leaving out the former 
Juſtices names. But until natice, or publiſhing of the 


new commiſſion, the acts of the former juſtices are good 


— 


in law. Dalt. c. 3. . 5 
But to mayors and chief officers in corporations, which 


have the authority of juſtices of the peace, or of conſerva- 


tors of the peace, by. grant under the king's letters patent 
to them and their ſucceſſors, the authority remaineth, not - 
ſanding the king's death or demiſe. Dat. c. 3. 

| 3 Neither 


13 


Juttites ok the peace: 


Neither can the king diſcharge theſe again at his plea- | 


ſure ; but yet ſuch grants and charters may for ſome great 


and general defect, or miſcarriage, in the execution of the 
powers therein granted, be repealed, and the liberties ſei- 


zed. Dalt. c. 3. 


Juſticas to keep our peace] Althou gh they are in no , part 
of the commiſſion called 4zepers of the peace, 5 inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called keepers of 
the peace, and the principal end of their office is for the 
keeping, of the peace, and their uſual deſctiption in cer- 
tioraries is by the name of keepers of the peace; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace and juſtices of our. lord the king, is good, without 
expreſly naming them juſtices of the peace, 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 
mon law): and all that follows in the commiſſion, ſeems an 
addition to the power of the antient conſervators. 


Our peace] It hath been reſolved, that the deſcription of 


juſtices of the peace, by the name of juſtices of our lord the 


| king to heep the peace, is good, without ſaying, the peace 


2 our 35 the ting 3 ; for that is neceſſarily implied,” 2 


* 0 bytheſ N 0 our ps when the king, dies, the 
ſurety of the peace is diſcharged ; for when he is dead, it is 
not his peace. Crom. 124. 


In our county of W.] Here are- two conſiderations; ; One 


| is, that the juſtice cannot act when he is out of the county: 


And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both-theſe are to be underſtood with __ 
limitations. 


As to the former caſe, ine he is out of the county; - 


'F is ſaid, that the juſtices have no coercive power when out 
of the county; and therefore, that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 
county, is not binding. Yet it is ſaid, that recogninences 


and informations voluntarily taken before them i in any ee 
are good. 2 Haw. 


37» 
And L. Hale ſays, that a juſtice of the peace may do a 


miniſterial act out of his county, as examining a party rob- 
bed whether he knows the felons ; but that he cannot do 
a compulſory act, as committing a e for not giving 
FECOgnIZAnce, 2 H, H. 50, 51, 


"Alſo, | 
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Juſtices of the peace. 15 
Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or | 
: precinct that is a county of itſelf, within the county at 
farge, may act at his own dwelling houſe for ſuch county 
5 at large. | ; ks 

And as to the latter caſe, wherein it is ſuppoſed that his 

power is limited unto that county only,—it is enacted by 

rt 7 the 24 C. 2. c. 55. that if any perſon againſt whom a war- 


h > rant. ſhall be iſſued, ſhall eſcape, go into, reſide, or be 
of in any place out of the juriſdiction of the juſtice granting 
* the warrant, either before or after the iſſuing thereof; an 
r . juſtice for the county or place, where ſuch perſon Hall ſo 
n -* eſcape or be, upon proof on oath, of the hand writing of 
of bdzhe juſtice granting ſuch warrant, ſhall indorſe his name 
at # thereon ; which ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all other perſons to whom 
0 $ the fame, was originally directed, to execute the ſame in 
| | ſuch other county or place, and to carry the offender be- 
wh fore the juſtice who indorſed the warrant, or ſome other 
__ juftice or juſtices of that county, if the offence be bailable, 
| and the offender. be ready to give bail for his appearance at 
of the next aſſizes or ſeſſions for the county or place where 
he the offence was committed; and ſuch juſtice or juſtices 
we ſhall take bail accordingly, and ſhall FA, 5 the recogni- 
2 zance together with the examination or confeſſion of the 
offender, and all other proceedings relating thereto, to the 
he conſtable or other perſon, who ſhall, (on pain of 101. to 
is him who ſhall ſue) deliver over the ſame to the clerk of 
: aſſize, orclerk of the peace, where the offender is required 
* to appear. And if the offence is not bailable, or he ſhall 
2 | not give bail to the ſatisfaction of the juſtice before whom 
* be is brought, the conſtable or other perſon ſhall carry the 
** offender before a juſtice of the proper county or place, 
* where the offence was committed, there to be dealt with 
according to law. | 
fe The form of which indorſement may be thus: 
or 15 N | | 
he Weſtmorland. F as proof upon oath of the 
ces 3 hand writing of A. B. the juſtice within- 
ce, mentioned hath been made before me J. P. eſquire, one of his 
es majeſty's juſtices of the peace for the ſaid county of Weſtmor- 
bs land: J do hereby authorize A. C. who bringeth unto me this 
wot - warrant, and all other perſons to wham the ſaid warrant is 
"I directed, to execute the ſame within the ſaid county of Weſtmor- 
ng | land. Given under my hand, the. — day 75 — 217 1. 


WE year 
ſo, | And 
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Juſtices of the peate. 
And the juſtice: may further order (if he thinks fit) the 
party, according as he ſhall appear bailable or not bail- 
able upon the face of the warrant, to be brought before 
$i or ſome ather juſtice or juſtices of that county, or 
to be carried back into the courity from whence the war- 
rant did iſſue. | dg att ie 


Aud to heep and cauſe ts be hep? all arilinances and fatutes 


for the good of the peace} It ſeems. certain, that by virtue 


hereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 
Winchefter and Weffminfler, and all others concerning the 
peace, made before the reign of Ed. 3. in whoſe time (as 
hath been faid) juſtices of the peace were firſt inſtituted 5 
for all thoſe ſtatutes were expreſty mentioned in the ancient 
commiſſtons of the peace, and have always been undoubt- 
ealy taken to be included in theſe general words of the pre- 
ſent commiſſion. And yet none of the ſtatutes which ore 
dain the office of juftices of the peace, ſay any thing con- 
cerning the execution of the ai former ſtatutes; ſo that 
the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend on the king's commiſſion, 
and yet hath always been unqueſtionabl 5 From 
whence it appears, that regularly the . ing, by his com- 
miſſion, may authorize whom he pleaſes, to execute an 
act of parliament. 2 Haw. 37. . 5 

But if no power be expreſſy given in any ſuch ſtatute to 
any one juſtice alone, he cannot proceed upon it, but he 


may prefer the cauſe at the ſeſſions, and work it to a pre- 


ſentment upon the ſtatute. Dat. c. 85. | | 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not ſecifed in the com- 
miſſion, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion of themſelves, altho” they be not re- 
cited in the commiſſion, and are to be executed by them, 
according as the ſame ſtatutes themſelves do ſeverally pre- 
ſeribe and ſet down. Dat. c. 5. . 19 


Statutes for the good of the peace] Although a præmunire 
is not within the Jetter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, any 
juſtice may cauſe a perſon to be apprehended for ſuch of- 
fence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 
livery. 2 Haw, 39. And the ſame may be ſaid of other 
like offences. 

8 And 


_ Juſtices ok the peace. 
And for the quiet government of our people] Of our peo- 
ple; —yet it ſeemeth, that the ſubjects of a foreign prince 


coming into England, and living under the protection of 


our king, ſhall he ſubject to and have the benefit of the 
laws, in reſpect of the local allegiance which they owe 
to him. 2 Haw. 35. I H. H. 93, 94. f 


As well within liberties as without] By theſe wanls ſhall 


be intended ſuch liberties and franchiſes which have return 


of writs, and not ſuch as are counties of themſelves, as 


London, Norwich, York, and ſuch like. Crom. 8. 


But yet from hence it ſeems clearly to follow, that they 


may execute their office within a town (not being a county 


of itſelf) altho' it have a ſpecial commiſſion of the peace 


for its own limits, unleſs ſuch commiſſion have a clauſe, 
that no other juſtices except thoſe named in it, ſhall any 


way concern themſelves in the keeping of the peace within 


the liberties of ſuch town; And it may be queſtioned, 
whether ſuch a ſpecial clauſe in ſuch a commiſhon do. ab- 
ſolutely make void the act of any county juſtice within 
ſuch town ; ſince the commiſſion for the county ſeems as 


fully to give thoſe named in it a juriſdiction over all ſuch 
towns within the precinct of it, as ſuch commiſſion for a 


town doth exclude them. And the juſtices for the coun 


| ſeem to be under no neceſſity of informing themſelves of 


the contents of a commiſſion, which they have nothing to 


do with. Yet if they have expreſs notice given them of 


ſuch a reſtraining clauſe, and proceed to act within ſuch 


_ town in defiance of it, they may perhaps be puniſhable for 


their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether their acts be void, for the 
ons abovementioned. 2 Haw. 37. | 
And lord Hale treating on the ſame ſubject, ſays, if the 
king by charter grant to a corporation, that the mayor, 
and recorder, or other, ſhall be juſtices within the ſame ; 


* > 
E * 


yet if there be no words of excluſion, the juſtices of the 


county have a concurrent juriſdiction : But if this fran- 
chiſe of being juſtices be granted, /o that the juſtices of the 


county ſhall net intermeddle (ſe non intromittant) ; then tho 


a ſubſequent commiſſion be granted in the county at large, 
it ſeems they have no juriſdiction in this corporation or 


town; yet it is queſtionable, whether an indictment in the 


franchiſe be void, or only a contempt in the juſtices. 
2 H. H. 47. | | 
But in the caſe of Talbot and Hubble, T. 14 C. 2. The 
queſtion was, whether as the city of New Sarum had an ex- 
eluſive commiſſion of the peace, the juſtices of the county 

Vol. III. | : of 
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reſi 
or offence committed; yet it never was the deſign of the 


Juſtices of the peace. 


of MWilis could by virtue of the 12 C. 2. c. 23. & 15 C. 2. 
c. 2. act in exciſe matters within the city. I his caſe 
was argued three times at the bar, and this term Lee 
Ch. J. delivered the reſolution of the court: 1. That the 
crown might grant to any city, to have juſtices of their 
own within themſelves, and exclude the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch caſe, the act of the county 
juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho' the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
Ang near the place where the forfeiture ſhall be made, 


legiſlature, to make any alteration in the reſpective juriſ- 
dictions of the juſtices, but only to veſt the exciſe juriſ- 


_ diction in juſtices of counties, cities, and places, with re- 


ſpect to their ſeveral local juriſdictions within ſuch places. 


Str. 1154. 


Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his ſervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mr. Dalton is of opi- 
nion, that if one threatens to hurt a man's wife, or child, 


he os Sad the peace by virtue of theſe words. Lamb. 


alt. c. 116. 


1. 4 


82. 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have. been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
be underſtand of worde only, but of threatning actions like- 
wiſe, or any thing whereby a man has juſt cauſe to appre- 
hend the burning of his houſes, or ſome bodily hurt to be 
done to him. | | 


To find ſufficient ſecurity] This is done by recognizance; 
a reſonable intendment of law, more than by any eſpe- 
clal law in that caſe provided. Crom. 125. 


Por the peace or their good behaviour] Lord Hale ſpeak- 
ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mr. 
Crompron ſays the power of juſtices to bind to the good be- 


haviour is grounded) fays, that this power of binding, tho? 


expreſſed generally, and without any time limited, yet is 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour. 2% H. H. 1 36. 
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à learned man, 


Juſtices ot the peate. 


In our priſons] The king's priſon is the common gaol of 
the county : But by the ſtatute of the 6 G. c. 19. the ju- 
ſtices may commit vagrants and other criminals, and per- 
ſons charged with ſmall offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for fach offen- 
ces, or for want of ſureties. 5 


Mae have alſo aſſigned you, and every two or more of you] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond aſſignment : All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 

And by this it appeareth, that two juſtices may ho a a 
ſeſſions, but that one juſtice cannot. Crom. 6, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c. we 
will ſball be one] This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quorum (from that word 
in the Latin commiſſions, Quorum —unum eſſe volumus.) 
For thoſe of the guorum were wont to be choſen ſpecially 
for their knowledge. in the laws: And this was it which 
led the makers of ſeveral ancient ſtatutes expreſly to enact, 
that ſome learned in the laws ſhould be put into the com- 


miſſion of the peace; and (to ſay the truth) all ſtatutes that 


require the preſence of the quorum, do ſecretly ſignify ſuch 
For albeit that a diſcreet perſon (not con- 
verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning this ſervice of the 
peace; yet when the proceeding muſt be by way of pre- 
ſentment or indictment, upon the evidence of witneſles, 
and oaths of jurors, and by the order of hearing and deter- 
mining, according to the ſtreight rule and courſe of the 
law, it muſt be confeſſed that learning in the laws is very 
neceſſary. Lamb. 48, 49. 

But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are now 
equally aſſigned to be of the quorum ; and by the ſtatute of 
26 G. 2. c. c. 27. no act, order, adjudication, warrant, 
indenture of apprenticeſhip, or other inſtrument done or 
executed by two or more juſtices, which doth not expreſs 
that one or more of them is of the quorum, (altho* the ſta- 


tutes reſpectively do require it) ſhall be impeached, ſet 


aſide, or vacated, for that defect only. echt 
By the oath of good und lawful-men} That is, by a jury 
Lak B 2 of 
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Juſtites of the peace. 


Of all and all manner of felonies] That is, either by the 


common law, or by ſtatute. Crom. 8. 


_ Felmics) The' the commiſſion doth not mention murders | 
and manſlaughters, by expreſs name, but only felonies ge- 


nerally, yet by theſe general, words, they have power to 
-hear and determine murder and manſlaughter, and alſo may 
take an indictment of /e defendendo, contrary to the opinions 


of Fitzherbert and Stamford. But tho' the juſtices have this 


power, yet they de not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences without 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the juſtices of aflize ; and alſo becauſe of the direction of 
the ftatute of the 1 & 2 P. & M. c. 13. which directs ju- 
ſtices of the peace, in caſe of manſlaughter and other fe- 
lonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery; And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party if bailable, to the next 
gaol delivery. But in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the ſeſ- 
Fions; but this is only in point of diſcretion and conve- 
nience, not becauſe they have not juriſdiction of the crime. 


2 H. H. 46. . 


So alfo, an inquiſition of /elf-murder, if the body can- 
not be ſeen, and ſo not inquired of by the coroner, may 


de taken before juſtices of the peace; for it is a felony, 
and within the extent of their commiſſion. 1 H. H. 414. 


So alſo, if a perſon hath committed treaſon, tho' the ju- 
ſtices have no cognizance of it as treaſon, yet they have cog- 
nizance of it as a felony, and as a breach of the peace; and 
therefore a juſtice of the peace, upon information on oath, 
may iſſue his warrant to take the traytor, and may take his 
examination, and commit him to priſon. 1 H. H. 580. 


1 Paiſanings] The word in the latin commiſſions was vene- 
fia; and before the ſtatute of the 9 G. 2. c. 5. which 


aboliſheth witchcraft, was in the Exgliſßʒ tranſlations ren- 
dted witchcraſts. | | 


-- Inchantments, ſorceries, arts magick] Theſe alſo are abo- 
liſhed by the ſaid ſtatute, which enacts, that no proſecu- 
tion thall thereafter be eammenced againſt any perſon, for 
witchcraft, ſorcery, inchantment, or conjuratin. 
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Juſtices. of the peace. 


And from the words continuing in the commiſſion, when 
the crime itſelf is aboliſhed, we may obſerve the averſeneſs 
in the ſyperior courts from altering ancient forms. 


Treſpaſſes] This is founded on the ſtatute of the 34 
Ed. 3. c. 1. which enacts, that the juſtices aſſigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs or 
offence, | ; 

And upon this Mr. Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which are pro- 
perly and directly againſt the peace, as aſſaults and batteries, 
and fuch like, but alſo all others which are ſo only by con- 
ſtruction; as all breaches of the law in general are ſaid to 


be. Yet it hath been of late ſettled, that juſtices of the 


peace have no juriſdiction over forgery or perjury at the 
common law ; the principal reafon of which reſolution, he 
ſays, as he apprehended was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, 
for the preſervation of the peace againſt perſonal wrongs, 
and open violence ; and the word treſpaſs in its moſt proper 
and natural ſenſe, is taken for ſuch kind of injuries, it 
ſhall be underſtood in that ſenſe only in the ſaid ſtatute and 
commiſſion, or at the moſt to extend to ſuch other offences 
only as have a direct and immediate tendency to cauſe ſuch 
breaches of the peace, as libels, and ſuch like, which on 
this account have been adjudged indictable before juſtices 
of the peace. 2 Haw. 40. | = 
The word for treſpaſſes in the old latin commiſſions, is 
Foręſtallings, regratings, ingroſſings] Over theſe offences 
the juſtices in ſeſſions have a juriſdiction given to them, 
by the ſtatute of the 5 & 6 Ed. 6. c. 14. | 
Extortions] The intent of this word is, to inquire of 
thoſe whe have done exceflive wrongs ; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 


any one is called extortion ; and this is more properly in 


officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 


colour of their office have done great oppreſſion and excet=- 


ſive wrong to the king's ſubjects, in taking exceſſive re- 
wards or fees for doing their offices. Crom. 8. | 
The juſtices have no expreſs power given them over 


this offence by any ſtatute; upon which Mr. Hawkins ob- 


ſerves, that juſtices of the peace have juriſdiction of all in- 
ferior crimes within their commiſſion, whether ſuch crimes 
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be mentioned in any ſtatute concerning them or not; for 
that all ſuch crimes are either directly, or at leaſt by con- 
ſequence and judgment of law, againſt the peace: And 
upon this ground principally, he ſays, as he apprehended, 
it was lately reſolved, that they may take an indictment 
of extortion, 2 Haw. 40. 9 


And of all and ſingular other crimes and offences of which 
the juſtices of our peace may or ought lawfully to inquire] 
Which general words ſeem to include the. vaſt number, of 
offences over which they have a juriſdiction given them 
by many ſtatutes, and which are not particularly men- 
tioned in the commiſſion, 5 | 


And alſo of all thoſe who in companies againſ our peace in 
difturbance of our peaple with armed force haue gone or rode 
By theſe words, they are to inquire of riots, routs, and 


Heights or meaſures] This clauſe was firſt eſtabliſhed by 


the 34 Ed. 3. c. 5. And they have further power given 


herein by ſeveral ſubſequent ſtatutes, all which ſtatutes 


muſt be ſtrictly purſued in relation to the ſeveral offences. 


Selling viftuals] Over this they have a juriſdiction gi- 


yen them, by the 2 & 3 Ed. 6. c. 15. intitled, The bill of 


conſpiracies of victuallers and crafiſmen. 


And alſs of all ſberiſfs, bailiffs, ſtewards, conſtables, keep- 
ers of gaols, and other officers, who in the execution of their 
offices hade unduly behaved themſelves] This clauſe is as ans 
cient as the 4 Ed. 3. c. 2. on which it is founded. 


And it hath been ſuffered to remain in the commiſſion, 
not as of any neceſſity at all (ſince it is incident to every 


court of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of ſuch as ſhall either of 
contempt or negligence, do that which is amiſs, Lamb. 49. 


And to inſpecr all indiftments fo before you taten] But they | 


cannot proceed upon indictments taken before coroners, 


or juſtices of oyer and terminer or gaol delivery; but on 
indictments taken before the ſherift in his turn they may 


proceed. Hale Pl. 168. ES 


Or before other late our juſtices] This is founded on the 


ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſſion ; but the juſtices in the new commiſſion, after 


they 
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Juſttces of the peace. 


they ſhall have the records of the ſame pleas and proceſſes 


before them, ſhall have power to continue the ſaid pleas 


and proceſſes, and to hear and finally to determine the 
ſame, as the former juſtices might have done, | | 


And to make and continue proceſſes] This is by wenire, 
diſtringas, capias, or exigent, as the caſe ſhall be. And it 


differs from a warrant, in that a warrant is only to attach 


and convene the party before indictment, and may be 


either in the name of the king or of the juſtice; but the 


proceſs iſſues after indictment, and muſt be in the name 


of the king only. Dat. c. 193. 


Until they can be taken, ſurrender themſelves, or be out- 
lawed] For the proceſs is ſent out to this end, that either. 


the party ſhall come in, to anſwer and to be juſtified by | 
the law; or elſe that he ſhall for his contumacy b 


e deprived 
of the e of the law. Lamb. 521. | 


Or be outlawed) It is obſervable that the power of the 
juſtices ſtops here, and goes no further; ſo that they can- 


not make out a capras utlagatum, but the'outlawry miſt 


be certified into the king's bench. Lamb. 521. 2 a, 
H. $3 

But by the 12 Co. 103. they that have power to zward 
proceſs of outlawry, have alſo a power to award a capias 
utlagatum, as incident to their authority and juriſdiction. | 


Hear and determine] This power was firſt given to them 
by the ſtatute of the 18 Ed. 3. ft. 2. c. 2. and afterwards 
confirmed and enlarged by divers other ſtatutes. 

Vet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 


a diſtinct commiſſion; and therefore a ſtatute limiting an 


offence to be heard and determined before juſtices of o oyer 
and terminer, gives not the power therein to juſtices of 
the peace. Hale's Pl. 165. 

And thereupon it is Rid, that although they kave power 


to hear and determine felonies, yet they cannot deliver a- 


perſon” ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commiſſioners of oyer and terminep 


may indict and try at the ſame ſeſſions, yet it bath been 
ruled otherwiſe in caſe of juſtices of the peace, unleſs by 


conſent; but certainly conſtant uſage and learned opinion 


muſt give that expoſition upon thoſe reſolutions, that it 
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Juſtices of the peace. 
muſt extend only to popular actions or indictments for 
miſdemeanors, and not in caſes of felony, 2 H. H. 48. 
By fines, ranſoms, amerciaments, forfeitures, and other 
means—to chaſtiſe and puniſh] Hereby the juſtices are how 
armed with far more ample authority and power, than the 


ancient conſervators of the peace were; for they had no 


power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh except 
in ſome few caſes as mentioned before. Dalt. c. 6. | 
But the juſtices may not award any recompence to the 
py wronged, otherwiſe than by perſuaſion. Dale. c. 5. 

evertheleſs, theſe words are inſerted, not as of neceſ- 
fity (for the puniſhment of all offenders is implied in the 


word determine), but for the plainer declaration of the ju- 


ſtices power, and for the more aſſured terrifying of offen- 
ders. Lamb. 49. ge 


If a caſe of difficulty ſhall happen to ariſe] That is à diffi- 
culty in point of law. Crom. 6. e 
. Then let judgment in no wiſe be given] But yet if they liſt 
to proceed without the judge's advice, their judgment is 


not void; but it ſtandeth good and effectual, until it be 


reverſed by a ſuperior court. Lamb. 50. 


At certain days and places] That is, when they hold their 
ſeſſions ; which they are impowered and required to do, 
by ſeveral ſtatutes. . : 

Laftly, we have aſſigned you the aforeſaid A. B. keeper - 

the rolls] This is in purſuance of the ſtatute of the 37 H. 8. 
c. 1. which enacts, that the lord chancellor ſhall be com- 
miſſion aſſign ſuch perſon to be ciſſos rotulorum as the king 
ſhall by writing under his hand appoint. | 


III. The juſtice of the peace his oath of office. - | 


On renewing the commiſſion of the peace which gene- 
rally happeneth as any perſon is newly brought into the 
ſame) there cometh a writ of dedimus poteflatem directed 


out of chancery, to ſome ancient juſtice (or other) to take 


the oath of him which is newly inſerted, which is uſually 

in a ſchedule annexed; and to certify the ſame into that- 

court, at ſuch a day as the writ commandeth. Lamb. 5 3. 
And ſuch as have once taken the oaths under a-writ of 


dedimus poigſlatem, ſhall not be obliged, upon the iſſuing 
of a new commiſſion, to ſue out or have any other dedimus 


potęſlatem from the clerk of the crown; but the clerk of 
| | | the 
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1 | to be done, but of the king, and fees accuſtumed, and cyſte li 


= accuſtomed, and coſts limited by flatute. 
rect, nor cauſe to be directed, any warrant (by you to be made) 
to the parties, but ye ſhall direct them to the bailiffs of the ſaid 
caunty, or other the king's officers or miniſters, or other indif= 
ferent perſons, 10.40 execution thereof, So help you god. 
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Juſtices of the peace. 
the peace or his deputy, ſhall on fuch new commiſſion be- 
ing iſſued, prepare a parchment roll, with the oaths an- 
nexed to and uſually taken under the ſaid writ of dedimus 
poteſtatm ingtoſſed on ſuch toll, and ſhall adminiſter with- 
out fee to ſuch juſtices the oaths in ſuch roll ſpecified z 
which juſtices having taken the ſaid oaths ſhall ſubſcribe 


their names on the ſaid parchment roll: and the ſaid roll 


ſhall be kept amongſt the records of the ſeſſions. 1 G. 3. 
& 13. . n 56 | | 1 
The form of which oath of office at this day is as fol- 


38.8 loweth:  ;- 


Ye ſhall fwear, that as juſtices of the peace in the county of 


W. in all articles in the king's commiſſion to you directed, you 


ſhall do equal right to the poor and to the rich, after your cun- 
ning, wit, and power, and after the laws and cuſtoms of the 
realm, and flatutes thereof made: And ye ſhall not be of ccun- 


| ſel of any quarrel hanging before you : And that ye bold your 
* /effrons after the form of the ſtatutes thereof made: And the 
= :/ſnes, fmes, and amerciaments that fhall happen to be made, 
and all forfeitures which ſhall fall before you, ye jball cauſe to 


be entred without any concealment (or embezalling) and truly 


ſend them tu the king's exchequer. Ye ſhall not let, for gift or 


other cauſe, but well and truly ye ſhall do your office of juftice 
of the peace in that behalf: And that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fees 
And ye ſhall nat di- 


This oath ſeems to be founded on the itatute of the 


FE * 2. c. 7. which enacts, that the juſtices ſhall be ſworn, 
du 


y and without favour, to keep and put in execution all 
the ſtatutes and ordinances touching their offices. 
Beſides this oath of office, he is likewiſe to take the oath 


mentioned in the foregoing ſection concerning his quali- 
© fication by eſtate; and he muſt, within ſix months after, 
= take alfo the oaths of allegiance, ſupremacy, and abjura- 


tion, and make and ſubſcribe the declaration againſt tran- 
ſubſtantiation, at the ſeſſions, as other perſons admitted 
to offices, | a * 


V. of fees to be taken by juſtices of the peace. 


In the oath of office abovementioned are theſe words; 
And that you take nothing for your ice of juſtice of the prace 


mited by ſtatute. And 
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Juſtices of the peace. 

And by ſtatute theit fees in many caſes are limited and 
aſcertained ; as is noted under the reſpective titles where 
they fall in throughout this book. . 

And for the reſt, it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. * , 

That the juſtices at Miaſummer ſeſſions 1753, ſhall ſet- 
tle a table of their clerks fees; which being approved by 
the juſtices at the next ſucceeding ſeſſions, with ſuch alte- 
rations as the juſtices there ſhall think proper, ſhall be laid 
before the judges at the next affizes, who ſhall confirm 
the ſame with fuch alterations, additions, or abatements, 
as to them ſhall appear juſt and reaſonable: And the 
ſeſſions from time to time may make any other table of 
fees, and after the ſame fhall have been approved by the 
next ſucceeding ſeſſions, ſhall lay the ſame before the 
judges at the next aſſizes, who may ratify the ſame in like 
manner: and no table of fees ſhall be valid, until confirmed 
by the judges. /. 1. 3 R 

And if after three months from the time that ſuch table 


hall be confirmed, any juſtice's clerk ſhall demand or take 


any other or greater fee than ſhall have been ſo confirmed, 

he ſhall forfeit 201. to him who ſhall ſue in three months, 

1. 2 4. Fo, | , "EE * 0 s 
And the ſaid table of fees ſhall be depoſited with the 


_ elerk of the peace, who ſhall cauſe true copies thereof to be 


kept conſtantly in a conſpicuous part of the room where 
the ſeſſions are held, on pain of 10 I. / 3. | 

And by the 27 G. 2. c. 16. In Middleſex, the like table 
ſnall be confirmed, by the two lord chief juſtices, and the 
lord chief baron or any two of them, ſ. 4. | 


J. Some general directions relating to juſtices of the 3 
peace, not falling under any . title of this ; 
book. | e = 


1. Regularly, juſtices of the peace ought not to execute 
their office, in their own caſe; but cauſe the offenders 
to be convened or carried before ſome other juſtice, or 
deſire the aid of ſome other juſtice being preſent, Dalt. 


c. 17Þ | = 
By Holt Ch, J. M. 10 V. The mayor of Hereford was 


laid by the heels, for ſitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court, 1 Salt. 396, 
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Juſtices of the peace; 


1 H. 3 An. The caſe of Foxham Tithing in the county of 


Wilis. A juſtice of the peace was ſurveyor of the high» 
ways, and à matter which concerned his office coming in 


* queſtion. at the ſeſſions, he joined in making the order, 


and his name was put in the caption. But by Holt Ch. J. 
It ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevuill, knight, and his affociates, and 


not before Thomas Trevor, '&c, And it was quaſhed. 2 
= Salk. bo 


And ford chief juſtice Raymond, who, had an eſtate in 
the. pariſh of Abbets Langley, went off the bench, when 
an order relating to a pauper there came before the court. 
Str. 1173. 15 n ery IN = 
And yet if the juſtice ſhall deal in his own caſe, it ſeems 
in ſome. caſes juſtifiable ; as when a juſtice ſhall be aſſault- 


; ed, or (in the doing his office eſpecially) ſhall be abuſed to 
his face, and no other juſtice preſent with him; then it 


ſeems. he may commit. ſuch offender until he ſhall find 


+ ſureties for the peace or good behaviour, as the caſe ſhall 
require: But if any other juſtice be preſent, it were fit- 
ting to deſire his aid, Dalt. c. 173. Str. 420, 4217. 
he juſtices may do all 


And by the 16 G. 2. c. 18. 
things appertaining to their office, ſo far as the ſame re- 
lates to the laws for the relief, maintenance, and ſettle- 


ment of the poor; for paſſing and puniſhing vagrants; for 
repair of the highways; or to any other laws concerning 
parochial taxes, levies, or rates; notwithſtanding that 
they are rated, or chargeable with the rates within any 
place affected by ſuch their acts. Provided, that this ſhall 


not impower any juſtice for any county at large, to act in 
the determination of any appeal to the quarter ſeſſions of 


ſuch county, from any order, matter, or thing, relating 
to any ſuch pariſh, townſhip, or place, where ſuch juſtice 
is ſo charged or chargeable. 


And as it is unjuſt in many caſes for the magiſtrate to 


act in his own cauſe, ſo it is, alſo imprudent : To which 
| purpoſe the advice of lord Ce is applicable, who upon the 
| occaſion of mentioning a certain judge, who made a ſet- 
tlement of his eſtate which was void in law, and brought 
an action in his own name, which all the other judges, of 


his own ſhewing in the count, were of opinion did not lie, 
makes this obſervation, that it is not ſafe for any man (be 


he never ſo learned) to be of counſel with himſelf in his 


2X own cauſe, but to take advice of other great and learned 


men; and the reaſon he gives is, for that men are gene- 
1 a 1 3 0 . rally 
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rally more fooliſh in their own concerns, than in thoſe of 
other people. 1 Inſt: 377. 

2. If a juſtice exceed his authority, in granting a war- 
rant, yet the officer muſt execute it, and is indemnified 
for fo doing ; but if it be in a cafe wherein he hath no jus 
riſdiction, or in a matter whereof he has no cognizance, 
the officer ought not to execute fuch- warrant ; ſo that the 
officer is bound to take notice of the authority and juriſ- 
diction of the juſtice. Cro. Car. 394. 10 Co. 76. | 

Thus if a juſtice ſend a warrant to a conſtable to take 
up one for ſlander, or the like, the juſtice hath no juriſ- 
diction in ſuch caſes, and the conſtable n to refuſe the 
execution of it. Hood b. 1. c. 7. 

But by the 24 G. 2. c. 44. If the officer in fix days 
after demand ſhall grant to the party complaining a peru- 

ſal and copy of the warrant, he ſhall not be liable · to any 
action, but the juſtice only. 

3. T. 2G. Pancras and Rumbald. There was an order 


ing without 
or ity, 


—— — 


—— of two juſtices for the removal of a poor perſon, from the 
que own pro- pariſh of Pancras to Rumbald. Within three days, the 
NgSs 


juſtices reciting that they were ſurprized, ſuperſeded it; 

and command the church-wardens to return the former 
order to be cancelled. It was inſiſted, that the juſtices 
could not iſſue ſuch a ſuperſedeas. But by the court, The 
fuperſedeas is well ſent by the juſtices, and to prevent the 
charge of an appeal. And the laſt order was nnn 

my 6. 

In ſummary convictions, the party ought to be d, 

and 
if the juſtice proceed againſt a perſon without ſummoning 


To condemn no 
man unheard. a for that purpoſe ought to be ſummoned in fact; 


e him, it would be a miſdemeanor in oe for which an 


information would lie. 1 Salk, 187. 


L. Raym. 140). 
Str. 678. 
But before an information is We the court will 
Str. 915. 


E. 11G. 2. K. and Harwood. The defendant WY 2 
; Juſtice of the peace, was convicted on an information, for 


| . | a conviction by him made of an alehouſe-keeper, who was 


never ſummoned or heard, It was moved, as of courſe, 
to diſpenſe with his appearance. This was oppoſed, un- 
leſs there was ſome reaſon given, or affidavlt made. And 
upon debate the court reſolved, it was not of courſe ; and 

the defendant afterwards appeared in perſon. Str. 1088. 
Refuſing to pro- 5+ M. 9 G. K. againſt Todd and others. By the 6 G. 
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them in ſome caſes to receive an information, and make 


of the peace. 29 
their determination, upon a ſeizure of brandy. Upon in- 
formation exhibited by the officer of the cuſtoms, the fact 
appeared not to warrant the feizure; but the juſtice, in fa- 
vour of the officer refuſed to diſmiſs the information, ſo as 
the owners might have their brandy again. And now 4 
mandamus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 530. 
H. 7 G. K. againſt Newton and others, By the 1 G. 
c. 13. , 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them ; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the juſ- 
tices are to certify the ſame to the quarter ſeſſions, where if 
the party ſo ſummoned doth not appear to take the oaths, he 
ſhall ſtand convicted of recuſancy. The defendants werejuſ- 
tices of the peace, and iſſued their ſummons accordingly ; 
but coming afterwards to underſtand, that the party was a 
gentleman of faſhion, and not ſuſpected to be againſt the go- 
vernment; left a tranſaction of this nature ſhould be an im- 


putation upon him, they refuſed to give the proſecutor his 


oath of the ſervice of ſuch ſummons, that the matter might 
go no further. And now upon motion againſt them for an 
information, the court declared, that the juſtices had no dif- 


ceretionary power to refuſe to put the act in execution, and 


therefore granted an information againſt them. Str. 413. 
6. Where a ſpecial authority is given to juſtices out of Authority to ap- 
ſeflions, it ought to appear in their orders, that that autho- pear on the face 
rity was exactly purſued. 2 Salk. 475. * of thai eaves, 
7. In all cafes where juſtices may hear and determine To make a re- 
out of ſeffions (viz. on their own view, or confeſſion, or cord of their pro- 
oath of witneſſes) the juſtices ought to make a record in * 
writing under their hands of all the matters and proofs ; 
which record notwithſtanding in many caſes they may 
keep by them. Dalt. c. 115. 1 2 
8. And if upon ſuch conviction, the offender is to be To eftrtat fines, 
fined to the king, then the juſtices are to eſtreat ſuch fine, 
and to fend the eſtreat into the exchequer, whereby the 
barons of the exchequer may cauſe the ſaid fine or forfei- 
ture to be levied for the king's uſe. Dalt. o. 115. | 
9. Lord Hale ſays (contrary to the opinion of Lord Whether a juſ- 
Cote) that the juſtices out of ſeſſions may iſſue their war- tice may iſſue his 
rants for apprehending perſons charged of crimes within Maa 
the cognizance of the ſeſſions, and bind them over to ap- only in che ſei- 
pou y the ſeſſions, although the offender be not yet - in- ſioas. 
But in another _ he ſays, this ſeemeth doubtful; ane 
that one thing which ſeemeth to make againſt it is, that - IH 
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Juſtices of the peace. 


moſt caſes of this nature, though the party were indicted, of 
an information preferred, yet a capias was not the firſt pro- 
ceſs, but a venire facias, and diſiringas. 2 H. H. 113. 
And Mr. Hawkins on this point ſaith thus: It ſeems 
that anciently no one juſtice could legally make out a war- 
rant for an offence againſt a penal ſtatute, or other miſde- 
meanor, cognizable only by a ſeſſions of two or more juſ- 
tices ; for that one ſingle juſtice hath no juriſdiftion of ſuch 
offence; and regularly thoſe only who have juriſdiction over 
a cauſe can award proceſs concerning it; yet the long, con- 
ſtant, univerſal and uncontrolled practice of juſtices of the 
peace, ſeems to have altered the law in this particular, and 
to have given them an authority in relation to ſuch arreſts, 


not now to be diſputed. 2 Haw. 84. . 20 


However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power (unleſs in ſpecial caſes; which operate againſt, 
rather than eſtabliſh, a general power); it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the ſu- 
perior courts, to iſſue a ſummons againſt the offender, and 


not a warrant, in the firſt inſtance; unleſs in caſes of felony, 


or where the offender in other reſpects is to ſuffer corporal 
puniſhment. | | | . 
10. Foraſmuch as moſt of the buſineſs of a juftice of the 
peace, conſiſteth in the execution of divers ſtatutes, which 
cannot. be ſufficiently abridged but that they will come 
ſhort of the ſubſtance and body thereof; therefore it ſhall 


be ſafeſt for the juſtices to have an eye to the ſtatutes at 


large, and thereby to take their further and better direc- 
tions, for their whole proceedings : for (as lord Coke ob- 


 ferveth) abridgments are of good and neceſſary uſe to 


ſerve as tables, but not to ground any opinion, much leſs 
to proceed judicially upon them. Dalt. c. 173. 


11. In like manner, it is not ſafe for them to truſt alto- 
cles and tran” gether to the care and judgment of their clerks, in drawing 


warrants and other inſtruments; much leſs, to the ſkill of 
pariſh officers in making copies of orders, and the like: but 
rather it is adviſeable to have good printed forms; and inſtead 
of copies to be taken upon occaſion, to make out duplicates. 


VI. Their indemnity and protection by the law in the 


right execution of their eſſice; and their puniſhment 
for the omiſſion of it. . 
1. A juſtice of the peace is ſtrongly protected by the 
law, in the juſt execution of his office, 7 
3 ; Thus 
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execution of his office, You are @ rogue and a liar. 


* os 8 Sari i et 


* . - Thus in the firſt place, he is not to be flandered or abuſed; 


as appears by the following report: M. 11 G. A/ton and 
Blagrave. The plaintiff declared, that he was a juſtice of 
the peace, and that upon a colloguzum of him and the execu- 
tien of his office, the defendant ſaid, You are a raſcal, a vil- 
lain, and a liar. After verdict for the plaintiff it was moved 
in arreſt of judgment, that theſe words are not actionable. 
It was urged. for the plaintiff; There is a great difference 
between magiſtrates and common tradeſmen : words of the 
latter, muſt affect them in their particular way of dealing; 


but any thing that tends to impeach the credit of the for- 
= mer, is actionable : And although an nd:#ment might not 
lie for theſe words, as perhaps not tending to a breach of 


the peace, yet nevertheleſs they are ad7tonable ; for in ma- 


| ny caſes words are actionable, which are not indictable. 


After. conſideration, Pratt Ch. J. delivered the opinion of 


the court, that though raſcal and villain were uncertain, 
yet being joined with liar, and ſpoken of a juſtice of the 
peace, they did import a charge of acting corruptly and 

partially, and therefore there ought to be judgment for the 
= plaintiff 


Str. 617. L. Raym. 1369. | 
Afterwards, T. 15 G. 2. Kent and Pocock. Theſe words 


2 y ſpoken of a juſtice of the peace in the execution of his of- 
> fice, and relating thereto, / were held actionable, viz. Ar. 


Kent is a rogue; according to the aforeſaid caſe: of Aſton 
Str. 1168. 1 

E. 7G. K. and Revel, The defendant was indicted, for 

ſaying of Sir Edward Lawrence a juſtice of the peace, in the 

It was 

moved, after verdict for the king, in arreſt of judgment, 


that though the juſtice might have committed him for the 
| contempt, yet the words are not indictable, ſince it is not to 


be preſumed they would provoke the juſtice to a breach of 
the peace, which is the reaſon why indictments have been 


held to lie for words. But by the court, The allowing he 
might be committed, ſhews they were indictable. 
true, the juſtice may make himſelf judge and puniſh him 
immediately; but ſtill, if he thinks proper to proceed leſs 
= ſummarily by way of indictment, he may. The true diſ- 


t is 


tinction is, that where the words are ſpoken in the preſence 


of the juſtice, there he may commit; but where it is be- 
hind his back, the party can be only indicted for a breach 
of the peace, Judgment for the king. Str. 420. | 

T. 14 G. 2. K. and Pocock. An information was moved 


for againſt the defendant, on account of words ſpoken of 
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Juſtices of the peate. 


Mr. Kent a juſtice of the peace. And the affidavit ſtated, I 


that in a converſation about a warrant granted by Mr. 


Kent, the defendant afked, if Mr. Kent was a ſworn juſ- E | 


tice; and being anſwered, to be fure he was, elſe he would 


not act, the defendant replied, If be is @ fworn juftice be 


is @ rogue, and a forfworn rogue. To this it was objected, 


that the words were not ſpoken to him in the execution f 


His office, but only in relation to what he had formerly 
done: And by the court, There ought ts be no informa- 
tion; it is not the ſame infult and contempt, as if ſpoken 
to him in the execution of his office, which would make it 
a matter indictable. Str. 1157. 

Nevertheleſs, according to the diſtinction in the afore- 
ſaid caſe of Aion and Blagrave, although an information or 
indiciment might not lie, yet it doth not follow but that 
the words were adorable; and fo it ſeemeth to have been 
held in the caſe laſt but one aboyementioned, of Kent and 
Peacock, which ſeemeth to have been no other than an ac- 
tian brought for this very fame offence, after it had been 
determined that an formation would not lie. 

La the next place; he is not puniſhable at the ſuit of the 
party, but only at the fuit of the king, for what he doth as 
judge, in matters which he hath power by law to hear and 
determine without the concurrence of any other; for re- 


gularly no man is liable to an action for what he doth as 4 P 


judge: but in cates wherein he proceeds miniſterially, ra- 
ther than judicially, if he acts corruptly, he is liable to an 
action at the ſuit of the * well as to an information 
at the ſuit of the king. 2 85. b | 
And more explicitly, in the caſe of the king againſt 
Young and Pitts, eſquires, juſtices of the peace for Wil- 
ſhire, which was upon an information moved for againſt 
the juſtices, for arbitrarily and unreaſonably refuſing to 
grant an alehouſe licence; lord Mansfield Ch. J. declared, 
that the court of king's bench hath no power or claim to 
review the reaſons of juſtices of the peace, upon which 


they form their judgments in granting licences, by way 


of appeal from their judgments, or over-ruling the diſ- 
eretion in that behalf intruſted to them. But if it clearly 
appears, that the juſtices have been partially, maliciouſly, 
or corruptly influenced in the exerciſe of this diſcretion, 
and have (conſequently) abuſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa- 
tion; or even, poſſibly, by action, if the malice. be very 
groſs and injurious. it their judgment'is wrong, yet their 
and intention pure, God forbid that they ſhould be 
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Juſtices of the peace. 


puniſhed. And he declared that he ſhould always lean to- 

wards favouring them; unleſs partiality, corruption, or ma- 

lice ſhall cleatly appear. Mr. juſtice Deniſon alſo expreſsly 
allowed the diſcretionary power of the juſtices in grant- 

ing licences, -without - appeal from their judgments, or 

having their juſt and honeſt reaſons reviewed by auy body, 

But yet, an improper and unjuſt exerciſe of their diſcre- 

tion, he ſaid, ought to be under controul. But it muſt 

be a clear and apparent partiality, or wilful miſbehaviour, 

to induce: the court to grant an information: Not a mere 

error in judgment. Mr. juſtice #9/ter concurred in the ſame 

general principles. And Mr. juſtice Vilmot was alſo very 
explicit, that the ſole diſcretion of granting licences is in 

the juſtices of the diviſion. Which being ſo, the rule is 

invariable, that this court will never interpoſe to puniſh a 

juſtice of the peace for a mere error in judgment. There- 

fore, even ſuppoſing the juſtices in the preſent caſe to 
have been miſtaken from beginning to end; yet there is 

no ground, from any of the affidavits, to infer any par- 
tiality malice or corruption. And the court, being un- 
_animouſly of opinion, that the juſtices had acted in this 
affair with candour and impartiality, diſcharged the rule 
to ſhew cauſe, with colts. Burrow. 5565. 


In the next place, by the 7 J. c. 5. it is enacted, that 


if any action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and if he reco- 
vers, he ſhall have double coſts. | 3 
And by the 21 F. c. 12. ſuck action ſhall not be laid, 


but in the county where the fact was committed. 


And moreover, 7 the 24 C. 2. c. 44. it is enacted, that 
out againſt, or copy of any proceſs at 


im in the execution of his office; until 
ſhall have been given to him, or left at 


ing the caufe of action, and indorſed with his name and 
place of abode; for which he ſhall be intitled to a fee of 
20 8. and ne ere. . | 


And unleſs it is proved upon che trial, that ſuch notice 


was given, the juftice ſhall have a verdict and coſts. ,. 3. 


And the juſtice may at any time, within one month after 
- ſuch notice, tender amends to the party complaining, or 
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Juſtices of the peace. 
plead ſuch tender in bar to the action, together with the 
plea of not guilty, and any other plea with leave of the 
court; and if upon iſſue joined, the jury: ſhall find the 
amends tendered to have been ſufficient, they ſhall give a 
verdict for the defendant ; and in ſuch caſe, or if the plain- 
tiff ſhall be nonſuit, or diſcontinue, or if judgment be 
given for the defendant upon demurrer, the juſtice ſhall be 
intitled to the- like coſts, as if he had pleaded the general 
iſſue only: And if the jury ſhall find that no amends, or 
not ſufficient, were tendered, and alfo againſt the defen- 
dant on ſuch other plea, they ſhall give a verdict for the 
plaintiff, and ſuch damages, as they ſhall think proper, 
which he ſhall recover with coſts. .. 2. IE 

And if the juſtice ſhall negle& to tender amends or ſhall 
have tendered inſufficient, before the action brought, he 
may, by leave of the court before iſſue joined, pay into court 
ſuch ſum as he ſhall ſee fit ; whereupon ſuch proceedings 


and judgment ſhall be had, as in other actions where the 


defendant is allowed to pay money into court. /. 4. 
And no evidence ſhall be pernutted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch as is 
contained in the notice. /.. 5. 
And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience. to.the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for fix days after ſuch demand: And 
if after compliance therewith, any ſuch action ſhall be 


brought, without making the juſtice, who ſigned the 


warrant, defendant ; on producing and proving ſuch war- 
rant at the trial, the jury ſhall give their verdict for the 
defendant, notwithſtanding any defect of juriſdiction in 
the juſtice. And if ſuch action be brought jointly againſt 
the juſtice and conſtable, on proof of ſuch warrant the 
Jury ſhall find for the conſtable: And if the verdict ſball 
be given againſt the juſtice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed in ſuch manner Ag pro- 
per officer, as to include ſuch coſts as the plaintiff is liable 
to pay to ſuch defendant, for whom ſuch verdict ſhall be 


found. / 6. | 


And moreover, no action ſhall be brought againſt any 


juſtice for any thing done in the execution of his office, 


unleſs conimenced within fix months after the act com- 
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Cioſts. 


be puniſhed moreover according to his deſert. 


Caſ. J. I. p. 372. Hill and Bateman. 


Juſtices' of the peace. 


35 


2. On the other hand, it is enacted likewiſe, by the laſt Hi puniſhment, 


mentioned ſtatute, that where the plaintiff in ſuch action 
againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 
in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was wilfully 
and malicioufly committed, the plaintiff ſhall have double 

24 G. 2. c. 44. / 7. | 


Moreover, if a juſtice will not, on complaint to him 


made, execute his office, the party grieved may complain 


to the judges of aſſize, or to the lord chancellor; and upon 


examination, if it appeareth that the complaint is true, the 


chancellor may put him out of the commiſſion, and he ſhall 
Crom. 7. 

But the moſt uſual way of compelling them to 3 
their office in any caſe, is by writ of mandamus out of the 
king's bench. Se f | 

And in actions brought againſt the juſtices, (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 
grounded, muſt be produced and proved in court. Se,. 
12 G. 

And by the 18 G. 2. c. 20. If any perſon ſhall act as 
juſtice, without a qualification of 100 l. a year, and with- 
out making oath at the ſeſſions, as before is mentioned ; he 
ſhall forfeit 1001. half. to the poor, and half to him that 
ſhall ſue, with full coſts. 85 | 


Other matters relating to the very extenſive office of this 
magiſtrate, may be found under their proper heads, in al- 
moſt every title of this book. | X 


* 


W 


of Labourers. See Servants. _ 
.. Landlord and tenant. See Diſtreſs. 


«bs Land tar. 


| HE land tax hath ſucceeded into the place of the an- 
client fifteenths and ſubſidies : and the land tax acts 


are framed in many reſpects after the manner of the an- 
cient ſubſidy acts. 2 > 


C 2 We 


Land tax. 


| Wh We meet with the payment of fifteenths as far back a9 
1 Wh the ſtatute of Magna Charta; in the concluſion of which, 
0 | the parliament grant to the king, for the conceſſions by 
# i | him therein made, a fifteenth part of all their maveable goods. 
„ This taxation was originally ſet upon the ſeveral indi- 
i viduals. Afterwards, to wit, in the eighth year of Ed- 
| ward the third, a certain ſum was rated upon every town, 
by commiſſioners appointed in the chancery for that pur- 
oſe, in like manner as commiſſioners are now appointed 
po the ſeveral land tax acts for carrying the faid acts into 
execution; which commiſſioners rated every town at the 
fifteenth part of the value thereof at that time, and their 
taxation was recorded in the exchequer : And the inha= 7 
bitants rated themſelves proportionably for their ſeveral _®? 
parts, to make up the general ſum upon the whole town- 
ſhip. This fifteenth amounted in the whole to 29, oo ll. 
or near thereabouts. 1 
But as the neceſſities of government multiplied, and tage 
kingdom became more populous, and the values of things - 
increaſed, this fifteenth was inſufficient for the occaſions = 
of the publick ; ; and thereupon the number of fifteenthY 7 
10 was augmented to two or three fifteenths. Which ſtill 
100 | proving defective, another and quite different taxation 


8 
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0 | Was ſupperadded, namely, the ſub/idy ; which was an aid 


an +. 3 


— — 
— ———— —-— — — — — 
— — 
— — 


N 
— — — . —— EEC 


Wil to be levied of- every ſubject of his lands or goods, after tze 
AIR c pound for lands, and 28. 8 d. for goods. 1 
| And accordingly, in the ancient ſubſidy acts, there is firſt a 
grant of ſo many fifteenths, and then the grant of a ſubſidy. = « 
Theſe. fifteenths were certain, as hath been faid,. from {4 
the time of the eighth of Edward the third; but Ho 5 > | 
; 

| 

| 


—_— 


wy, 


CDI 


fidy was uncertain, and amounted antiently to about * 
70,0001. ; and a ſubſidy of the clergy at the ſame time 
(including the monaſteries) was 20,0001. In the 8 Eliz. 
a ſubſidy amounted to 120,000. In the 40 Eliz. it 
was not above 78,0001. Afterwards it fell to 70,000 Ja z M8 ' 
and, by reaſon of a looſe and uncertain way of aſſeſſing 
the "fame, kept continually decreaſing, until the parlia- 
ment found it neceſſary to change the method of taxation, 
and in the time of the long parliament certain ſums were 
fixed upon the ſeveral counties ; which courſe of taxation 
600 ſtill continues. 2 Int. 77. 4 Inſt. 33, 34. Hume 's Hi ft _ 
WINE J Engl. vol. 5. p. 126, 7. Gilb. Excheq. ch. \.. 3 
10 The land tax acts are annual, but with little vadatidn. 
i | The act here inſerted is that of the 5G. 3.c. 5. which, 
1 Rs according to the natural order of the buſineſs, diſtributes 1 
Witt! itſelf under the following heads: : I 
| 2 I. The 1 
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Land tar. 
J. The firſt meeting of the commiſſioners, for ſuing 
precepts to return aſſeſſors. _ 8 | 
IT. The ſecond meeting : Charge to the aſſeſſors, and 
therein concerning the manner of laying the 


aſſeſſment. | 


III. The third meeting: Signing 1he aſſeſſment, with 


warrant to collect. 

IV. Fourth meeting : The appeal. 

V. Collecting. 0 

VI. Collector paying to the receiver general. 
VII. Receiver paying into the exchequer. 

VIII. Duplicates to be tranſmitted. | | 

IX. General penalty on officers not doing their duty. 
X. Indemnity of officers in doing their duty. | 


I The firſt meeting of the commiſſioners, for iſſuing 


precepts to return aſſeſſors. 


1. Perſons who were appointed commiſſioners by the at Commiſſiociert. 


of the 32 G. 2. (and certain others by name, 3 C. 3. c. 4. 
5 G. 3. c. 21.) ſhall be commiſſioners to put this act in 
execution. | | | 1 
But no perſon ſhall be capable to act as commiſſioner in 
any county or riding at large (the counties of Merioneth, 
Cardigan, Carmarthen, Glamorgan, Montgomery, Pembroke, 
and Monmouth excepted) unleſs he be ſeiſed of lands, tene- 
ments, or hereditaments, being freehold, copyhold, or 


leaſehold, over and above all ground rents, incumbrances 


and other reſervations, payable out of or in reſpect of ſuch 


| leaſehold eſtates, which were taxed or did pay, laſt year, 


in the ſame county or riding, for the value of 100 I. a year 


of his own eſtate. 


But this ſhall not extend to commiſſioners being inhabi- 
tants of cities, boroughs, towns corporate, or Cinque ports; 
or the inns of court or chancery, _ . 

And no attorney or ſolicitor, or perſon practiſing as ſuch, 


| ſhall act as commiſſioner, without having 1001. a year, as 


above. Nor ſhall any receiver general, or collector of an 

aid granted to his majeſty, act as commiſſioner. | 
And if any commiſſioner diſabled ſhall preſume to act, 

he ſhall forfeit '501, to him who ſhall ſue (in fix months, 

56. J e, 21. Fo ROE 

| C 3 And 


38 Land tax. 

And if there are not a ſufficient number of qualified com- 
mĩſſioners within any city or place for which commiſſioners 
are particularly appointed, the commiſſioners of the county 
may act therein. | pg 

„ To take the 2. And no commiſſioner ſhall act, until he hath taken 
hl | I _= the oaths of allegiance, ſupremacy, and abjuration, which 
e ſhall be adminiſtred to him by two or more commiſſioners, 
„ on pain of 200 l. to the king. 2 8 0 

1000 Time and place 3. And they ſhall meet at the moſt uſual and common 
of meeting. places of meeting, on or before April 30. | 
Subdividing, 4. At which firſt meeting, they may ſubdivide them- 

ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall not 

thereby reſtrain any commiſſioners from acting in any other 


part of the county. | 


And ſhall ſet down in writing, who, and what number 
of the commiſſioners ſhall act in each diviſion, and ſhall 
| deliver a copy thereof to the receiver general. 
Receiver general, 5. Which receiver general ſhall be appointed by the 
who, king, or in purfuance of his directions; and ſhall have a 
| | falary allowed to him by the lords of the treaſury, not ex- 
ceeding 2d. a pound, | | oF 
And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment. | 
And the receiver general ſhall give notice undet his hand 
and ſeal of his appointing a deputy (which appointment 
ſhall be alſo under hand and ſeal) to two or more commiſ- 
Toners, in ten days after the firſt meeting, and in ten days 
after the death or removal of a deputy, | 
Commiſſioners to 6. And the ſaid commiſſioners, at ſuch firſt meeting, 
fer down the ſhall ſet down in writing the ſums to be charged on each 
„ion. diviſion, in proportion, to the ſums which were aſſeſſed 
. thereon by the land tax act, in the fourth year of the 
„ 3 ene 
ote: There is ſaid to hay. been a hearing on Feb. 10. 
1740, before the barons of the exchequer, upon the que- 
ſtion, whether the commiſſioners of the land tax, at their 
general meetings for the city and liberty of Weſtminſter, 
i = power to alter the quota's in their ſeveral pariſhes, 
which was continued next day ; and that the barons de- 
clared they could not depart from the 4 . & M. and the 
parliament only could redreſs the aggrieved pariſhes. 
But where the proportion upon any diviſion ſhall ex- 
# | _ ceed 4s, in the pound, by reaſon of the eſtates of oo 
W | an 
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the ſaid eſtates are not now liable to pay double, by rea- 
ſon of their being in the hands of perſons who have taken 
the oaths; in ſuch caſe two or more commiſſioners may 
certify the ſame to the barons of the exchequer, who may 


L order ſo much of the proportion upon ſuch diviſion to be 


abated, as exceeds the full ſum of 48. in the pound upon 


the eſtates therein. 8 


7. Alſo, at ſuch firſt meeting, two or more commiſſioners Iuingę precepts 
ſhall direct their ſeveral or joint precepts (A) to ſuch in- gs aller- 
habitants, high conſtables, petty conſtables, bailiffs and“ 
other officers and miniſters, and ſuch number of them as 
they ſhall think moſt convenient, to be preſentors and aſ- 
ſelors, requiring them to appear before the ſaid commiſ- 
ſioners, at ſuch time and place, not exceeding eight days 
after the date of ſuch precept, as they ſhall appoint. 

They ſhall alſo appoint aſſeſſors and collectors in pri- 
vileged and extra-parochial places. c 

But no perſon in a city, borough, or town corporate, 
ſhall be compelled to be an aſſeſſor or collector out of 
the limits thereof. ö 


II. The ſecond meeting: Charge to Ibe aſſeſſors, and 


therein concerning the manner of laying the 


_ aſſeſſment. 


1. Aſſeſſor not appearing, without lawful excuſe to be Aſſeſfor not ap- 
made out on the oath of two witneſſes ; or appearing, and Pings 
refuſing to ferve, ſhall forfeit to the king, not more than 
51. nor leſs than 408. | = 

2. The commiſſioners ſhall openly read, or cauſe to be Charge to the 
read to the aſſeſſors, the ſeveral rates, duties, and charges, aſſeſſors. 
and openly declare the effect of their charge unto them, and 
how and in what manner they ought to make their aſſeſſ- 
ments, and how to proceed in the execution of the act. 

Which ſhall be in the manner following ; that is to ſay, 

3. Towards raiſing 2,037,8741. 18. 10d. at 48. in AfefTment on 
the pound in Great Britain, of which England ſhall raiſe pevſonal eſtates. 
1598, 920 1. 88. and Scotland 47,9541. 18. 2d. the charge 
upon perſonal eſtates ſhall be thus: viz. All perſons having 
an eſtate in goods, wares, merchandizes, or other chattels, 
or perſonal eſtate whatſoever, within Great Britain or with- 
out, belonging to or in truſt for them, ſhall pay 4s. in the 
8 C4 > pound, 


40 TDand tar 
pound, according to the true yearly value thereof; that is 
to ſay, for every 100 l. of ſuch ready money and debts, 

and for every 100 l. worth of goods, 20 8. and after that 
rate for every greater or leſſer quantity. Excepting and 
deduCting thereout ſuch fums as they bond fide owe, and 
ſuch debts as the commiſſioners ſhall judge defperate ; and _ 
except ſtock upon lands, and houſhold' ſtuff, and debts and wit 
loans owing from his majeſty, 93 * 10 | 77 
Every perſon having any publick office or employment of 1 
and their ſubſtitutes ſhall pay 4 8. for every 20s. of their 
ſalaries, Except military officers in the army or navy. 
- Every perſon having an annuity or penſion out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 4s. for every 
20s, Except ſalaries charged upon lands which pay to 
the full, and except annuities eſpecially exempted by act 
of parliament. And except annuities paid to ſuperannuated 
commiſſion or warrant ſea officers, or to the widows of ſea 
officers ſlain in the ſervice of the crown, And except 
money lent or advanced to the government, 'on the ſecu- 
rity of the act. And except turnpike tolls, and the ſala- 
ries of turnpike officers. - 55 : 

On real eſtates. 4. The charge upon real eſtates ſhall be as follows :=— 

That the intire ſum may be raiſed, all manors, meſſuages 

lands and tenements; all quarries, mines of coal, tin and 

lead, copper, mundick, iron, and other mfnes, iron mills, 

furnaces, and other iron works; falt ſprings, and ſalt 

V works; all allom mines and works; all parks, chaſes, 

„ warrens, woods, underwoods, coppices; all fiſhings, 

tithes, tolls, annuities, and all other yearly profits; and 

all hereditaments whatſoever—ſhall be charged with as of 

much equality and indifference as poſſible, by a pound = 

rate, to make up the ſeyeral ſums charged by the act on lar 

each county or place, | = 1 

Rent charges. Where manors, meſſuages, lands, tenements, tithes, tra 

and hereditaments are incumbered with rent charges, an- 

nuities, fee- farm rents, rent ſervice or other rents there- 
upon reſerved or charged, the owners thereof may detain 

out of the payment of the ſame, a proportionable ſhare of 
the land tax; provided that ſuch rent or annual payment 
amount to 208. a year or more. 5 
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Fee-farm rents 6. Reccivers of fee-farm rents, or other chief rents due ch 
of the crown. to the king, or to any perſon claiming by grant or purchaſe 
00 from him (by which are meant ſuch fee-farm rents only, or 
WAN! as are anſwerable to the king, or have been purchaſed from ne 
ee | the crown by virtue of the ſtatutes of 22 C. 2. c. 6. and fin 
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Land tax. 


22 & 23 C. 2. 2. 24. or one of them, and which before 
March 25, 1693, were not payable to any college, hoſ- 
> pital, reader in the univerſities, or other perſon exempted) 
mall allow 45. for every pound of the ſaid rents, and ſo 
2 proportionably for any greater ſum than 10s. to the party 
paying the ſame; on pain of 201: to the party grieved, 

with full coſts. | Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 


of which ſuch purchaſed fee-farm rent iflues. 
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J. But nothing herein ſhall charge any college or hall Cha 
in Oxford or Cambridge, or the colleges of Windſor, Eaton, 
2 Winton or Weſtminſter, or the corporation of the governors 
of the charity for the relief of the poor widows and chil- 
dren of clergymen, or the college of Bromley, or any hoſ- 

= pital for or in reſpec of the ſites of the ſaid colleges, - halls, 
or hoſpitals, or any of the buildings within the walls or li- 
mits of the ſame: Or any maſter, fellow, or ſcholar, or 


exhibitioner of any ſuch college or hall, or any reader, of. 


= ficer, or maſter of the ſaid univerſities, colleges, or halls, 


or any maſters or uſhers of any ſchools ; for or in reſpe& 
of any ſtipends, wages, rents, profits, orexhibitions what- 
ſoever, ariſing or growing due to them in reſpe& of the 
ſaid ſeveral places or employments: Or any of the lands 


= which before March 25, 1693, did belong to the ſites of 


any college or hall, or to Chriſt's hoſpital, St. Bartholomew, 
= Bridewell, St. Thomas, and Bethlchem hoſpitals in London 
and Southwark; or any other hoſpitals or alms-houſes, in 
reſpect of any rents, or revenues, which before March 
= 25, 1693, were payable to them, being to be received 
and diſburſed for the immediate uſe and relief of the poor 


of the ſaid hoſpitals and alms-houſes only. 
But this ſhall not diſcharge any tenants of any houſes or 
lands belonging, to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to' pay and diſcharge all rates, taxes, and 
impoſitions. | 

In general, all ſuch lands, revenues, or rents belong- 


3 ing to any hoſpital or alms-houſe, or ſettled to any chari- 
table or pious uſe, as were aſſeſſed in the 4 V. & M. ſhall 
be liable; and no other lands, revenues or rents, then be- 
= longing to any hoſpital or alms-houſe, or ſettled to any 
22 charitable or pious uſe, ſhall be charged, taxed, or aſſeſſed. 


And if there ſhall be any queſtion, how far any lands 


or tenements, belonging to any hoſpital or alms-houſe, 


not exempted by name, ſhall be liable, the ſame ſhall be 


finally determined at the appeal, 
But 


rities ex- 


ted. 


42 


not be exempted, becauſe the ſums upon the ſeveral divi- 


lands, not then exempted, ſhould now by being appro- 


Who ſhall aſſeſs 


the aſſeſſors. 

In what places 
or diviſions per- 
ſons ſhall be aſ- 
| fefied. 


ſioners of that county, apprehending they had a concur- 


Land tax. 
- But lands given to charities fince the 4 M. & M. ſhal! 


ſions being now charged as they were in that year, if any 


priated to charities or otherwiſe become exempted, this 
would lay a greater burden upon all the reſt. But chari- 
ties then exempted do lay no greater burden upon the reſt 
now ; becauſe they were not charged in the general ſum 
upon the diviſion at that time. And ſuch charities were 
exempted all along in the ſubſidy acts before. - 
8. No poor perſon ſhall be charged with, or liable to the 1 
pound rate, whoſe lands, tenements, or hereditaments are 
not of the full yearly value of 20s. in the whole. 
9. The commiſſioners ſhall aſſeſs the aſſeſſors. .F 
10. And all places, conſtablewicks, diviſions, and al- 
lotments, ſhall be aſſeſſed in ſuch county, hundred, rape, 
wapentake, conſtablewick, diviſion, place, or allotment, 3 
as they have been uſually aſſeſſed in. 7 
Every perſon, whether he hath a certain place of reſi- 
dence or not, ſhall be rated for his perſonal eſtate, at tge 
place where he is reſident at the time of the execution of 
the act: And if he is out of the realm at the time of tge 
aſſeſſment, he ſhall be rated at the place where he was 
laſt abiding in the realm. 5 
H. 7 G. Purrett and Weeks. At Taunton allies; before 
Price, baron of the exchequer. The plaintiff was an ex- 
ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
pariſh that extended into Samerſerſbire. And the commiſ- 


rent power with the commiſſioners of Devon, to tax him 

for his ſalary, on account that he executed his office in 
their county, they tax him accordingly, and for want of 
payment diſtrain. For which, treſpaſs was brought; and 
ruled, that it well lay; for though he rides about to the gn: 

publick houſes in that county, yet he muſt be ſaid to keep 
his office in the town where he lives and hath his books, | 
and there he was only taxable; Str. 417. WL 
And every houſcholder ſhall, on demand of the afſeflors, 7 
give an account of the names and qualities of ſuch perſons # 
as ſhall ſojourn and ledge in their houſes : on pain of 51. to 

be recovered as the other penalties. 

In a erty or town corporate, perſons having their houſe in 
one pariſh or ward, and goods in another, mall be aſſeſſed 
for the whole where they inhabit. . I 
ut 
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Land tax. 


But if a perſon hath goods in any other county than where 
ge is reſident, or had his laſt reſidence; he may be aſſeſſed 
for ſuch goods in the county where they are. 
Members of Parliament ſhall be aſſeſſed for their . 
Zeſtate, at their manſion houſes or places, where they moſt 
uſually reſide during the interval of parliament. 
I Officers ſhall pay for the profits of their offices or em- 
2 where the office is executed, and not where 


4 are payable. 
lick offices, ſhall, on requeſt of the aſſeſſors, deliver gratis 


gor other annual payments, and all fees, | were and other 
Elio wances; 3 and if the tax thereupon thall not be after- 


ccount thereof ſhall be given to the collectors. | 
And deputies in office ſhall pay for their principals. 
y the 32 G. 2. c. 33. relating to the duty upon offices, 
it is provided, that in all future aſſeſſments to the land 
tax, ſuch offices ſhall not be aſſeſſed at a higher rate to 
be land tax, than they were in the year 1758.] 
If a perſon; having two places of reſidence or otherwiſe, 
hall be doubly charged for any perſonal eſtate, office, or 
q other wile then on certificate of two commiſſioners for 
the place of his laſt perſonal reſidence, under hand and 
A Teal, of the ſum charged upon him there, and on oath 


alſo in a 
commiſ I : ade of ſuch certificate before a juſtice of the place where 


L CONCUT- 2 
> tax him 3 | 


ein 4 If * perſon who ought to be taxed for his perſonal 
r want of | geſtate, ſhall, by changing his place of reſidence, or by 
ght; and any other Gang or covin eſcape from the taxation, and 
ut to the the ſame be proved before two commiſſioners or one ju- 
d to keep © ice where ſuch perſon reſideth, within one year after 
lis books | . uch tax made; he ſhall pay treble, to be levied; on his 

2 lands and goods, on certificate thereof made into the ex- 
aſſeſſors. chequer by ſuch j Ju uſtice or commiſſioners. . 
n perſons | 4 Every perſon ſhall be aſſeſſed for lands, . they lie, 
of 51. to | and not elſewhere. 

And ſuch tax ſhall be paid by the tenant, who {ball 
r houſe in deduct it out of his rent: and if any difference-ſhall ariſe 
be aſſeſſed between landlord and tenant, the eee or two 
| fof them, {hall ſettle the ſame. 
But Y But contracts between landlord and tenant, or other 


the certificate ſhall be made, the perſon ſo doubly charged 
ſhall be diſcharged elſewhere, 


"FX perſons, about paying taxes ſhall not be avoided thereby, 
| 11. The 


- 


the ſalary is payable : But all other n ſtipends, and 
annuities (not charged upon lands) ſhall de alleſſed Where 


fficers in the receipt of the exchequer, and acher pub- 


4 true liſts or accounts of all penſions, annuities, ſtipends. 
ed, rape, : 
tenet, N 


prards paid, it ſhall be ſtopped in ſuch offices, and an 


44 Land t F 
Foreign mini- It: The tax on foreign eine houſes n be aid > 
_ . by the landlord. | þ 4 
Papiſts and non- 12. Ever y papift, or reputed papiſt, being 18 years of ti 
jurors. age, and upwards, who ſhall not have taken the oath; *% 

of allegiance and ſupremacy, 1 W. c. 8. ſhall pay double; 
unleſs he. take the ſaid oaths, before two commiſſioner = 


—— 7 
Alſo every perſon (whether papiſt or not) being 18 [ : 


years old and upwards, and not having taken the ſaid 

. oaths, and upon ſummons under hand and feal of two in 
commiſſioners, refuſing to take them, or neglecting to 3 ed 

appear, ſhall pay double i in like manner. 4 Tach 

But quakers refuſing to take the oaths, ſhall not pay j ime 

double, if they ſhall make and ſubſcribe the declaration 2 fion 

of fidelity in the act of 1 . c. 18. alſo 

Appointing a 13. And at and after the charge given, the commifien.\ J n v 


110 2 to 2 ers ſhall take care, that warrants be iſſued forth, and di. = 2 
1000 afſclimen rected to two at leaft of the moſt able and ſufficient inha- Z © 


bitants, appointing and requiring them to be aſſeſſors (B); 
and ſhall alſo therein appoint a day and place for the ſaid Ger 
aſſeſſors to appear before them, and to bring in then q atte 
aſſeſſments in ne 'F 


ITT. The third meeting : Signing the aſſeſſment, wit | 


warrant to collect. 


Penalty on the 1. The affefſor, after he is appointed, neglecting or re. 

afſeſſor not ap- fuſing to ſerve, or not appearing at ſuch third meeting, 1 

y_— without lawful excuſe to be proved on oath of two wit. 

| neſſes, or not performing his duty, ſhall forfeit to the 

king any ſum not exceeding 401. to be levied as the rates, 

and charged to the receiver general. $ | 

Duplicates to be 2. At ſuch third meeting, the aſſeſſors ſhall deliver two. 3 | 

Gelivered in. Guplicates of the affeſiment in writing, ſigned by chem, A 

to the commiſſioners. "Fl 

collectors names 3. And fhall then alſo return the names of two or more Þ 

to be returned. able and ſufficient perſons, living within the places here a 

they ſhall be chargeable refpeBtively, to be collectors; "pt 

for whom the pariſh or place ſhall be anſwerable.  þ 

Signing the du- 4. Then three or more commiſſioners ſhall ſign and * 
plicate ſeal two duplicates of the aſſeſſments, and deliver one 8 

them to the collectors (whom they ſhall nominate and = 

appoint) with warrant to the faid collector to collect the 

ſame. (C) U | 

j Appeintinz the - 5. And they ſhall at * eme time give ones to the 3 

10 appeal day. een at hat time and place appeals ** be ul E 

10 an : 


1 be % Tand ar. * 
nd determined: which ſhall be at leaſt 30 days from the 


years of time of ſigning and ſealing and delivering the duplicate to 


the oath; the collectors. | ö 
double, | | 
mifhonen '$ J. Fourth meeting: The appeal. 


being 18 I. Every collector ſhall, within ten days after the re- Notice of the ap- 
1 the ſaid geipt of the duplicates, cauſe publick notice to be given comic Apo 
al of two in every pariſh church or chapel within his diſtrict, im- GERD 
lecting to mediately after divine ſervice on the lord's day (if any 
| ſuch divine ſervice ſhall be perfort ed therein within that 
11 not pay time) of the time and place ſo appointed by the commiſ- 
eclaration ſioners for hearing and determining appeals: And ſhall 

| "2&1ſo, on the ſame-day, cauſe the like notices to be fixed 
mmiſſion- in writing on the door of ſuch church or chapel. 
„ and di-. 2. And the collector ſhall permit the duplicates to be collector ſhall 
ient inha · inſpected, at all ſeaſonable times of the day without fee. ſuffer the dupli- | 
flors (B); 3. Every perſon intending to appeal, ſhall give notice 5 on 
Yr the ſaid thereof in writing to one or more aſſeſſors, that they may Appellant togive- 


in thei! attend, if they think fit, to juſtify the aſſeſſment, notice in wri- 
XZ 4. And in caſe of any controverſy in apportioning the 8 


Aſſeſſments, which concerns any commiſſioner, ſuch com- intereſted to 
| „„ niſſioner concerned therein in his own right, or in right withdraw. 
2 8 Jof any other for whom he ſhall act r were agent, 
Attorney, or ſolicitor, ſhall have no voice, but ſhall with- 
king or re- raw until it be determined; on pain of any ſum not ex- 
J meeting, peeding 200. to be levied and paid as the other fines, 
* two wit. | 5+ And where it appears by proof -_ oath, that lands Reef in cafe of 
Feit to the re overcharged by the pound rate, 'the.commiſſioners- at overcharge, 
the rates, the appeal may make abatement, and cauſe the ſum abated 
do be reaſſeſſed upon the whole hundred, lathe, wapen- 
Leliver two take, or other diviſion where the overcharges happen, al- 
dy them, A hough the pound rate of 4 8. in the pound be thereby ex- 
geeded; or upon any perſon-therein undercharged; ſo that 
the whole ſum charged on ſuch diviſion be fully anſwered. 


yo or more 
aces where 6. And appeals once heard and determined on the ap- , 
collectors 3 ea] day, ſhall be final, without any farther appeal upon _ pour 


de. = ny pretence whatſoever ; and without further trouble or 
Il fign an! ait in law, either in the-king's bench or any other court, 
wer one 0! 8 | 3 
ninate and ⁵ V. Collecting. 
collect the KJ | 55 LE „e 

1 1. The collectors ſhall make demand of the parties Demand. 
Fice to the hemſelves if they can be found, or elſe at the place of | 
y be heard heir laſt abode, or upon the premiſſes charged. 
1 I | | | | 2. And. 


4 Land far. 
Diſtreſs, 2. And if any perſon ſhall refufe or neglect to pay to 
| the collector on demand, he may levy the ſame by diftreſ 
and ſale of the goods of the perſon fo neglecting or re- 
fuſing: | Zh 1 
And where any refuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his affiſtance)' 7 
break open in the day time any houſe, and by warrant of 7 
two commiſſioners any cheſt, trunk, box, or other thing, 
where any ſuch goods are: 4 . 

Or he may diſtrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken, may keep 
for four days, at the charges of the owner; and if not : 

paid in four days, then the diſtreſs ſhall be appraiſed by * 
two inhabitants or other ſufficient perſons, and ſold bj 
the collector, returning the overplus immediately (if any 
be) over and above the tax, and charge of taking and? 
keeping the diſtreſs. | ns A 

And if any difference ſhall ariſe upon taking the diſtreſs, 

2 ſame ſhall be determined and ended by two commiſ- 
oners. | 
In the caſe of the India Company and Skinner, T. 7 V. 
The defendant pleaded the general iſſue; and upon evi- 
dence it was objected, that the warrant was to break open 
in caſe of oppoſition; and this warrant was granted be- 
fore any default; which ought not to be, no more than a 
warrant to diſtrain for poor rates before demand made; 
for the firſt ought to be only a confirmation of the aſleſl- 
ment, and afterwards upon refuſal a new warrant is to be 3 
made for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it eis, 
was ſo; but the practice having been, in this caſe of taxes, 4. 
to grant ſuch a conditional warrant to diſtrain, communis Kim 
error facit jus. Caſes of S. 250. 4, N eee; 
However it is ſafer not to leave the non-feaſance of the ei 
party to the judgment of the officers ; but firſt to iſſue 
warrants impowering them to collect, as the act direeth ; ei 

and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. %% + BR 
Commitment for  3- If any perſon ſhall refuſe or negle& to pay for ten 
| want of diſtreſs. days after demand, or ſhall convey his goods ſo that di- 
ſtreſs cannot be made, he ſhall be committed (unleſs he is 
a peer) by warrant of two commiſhoners to the common 
gaol, until payment of the money aſſeſſed, and of the 

charges for bringing in the ſame. ' © 8 
Levyiog arrears. , 4. Arrears may be levied by the preſent commiſſioners, | 
| n the ſame manner as the preſent ta 5} c- T& LA 
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Eand tar. 
And where lands or houſes are unoccupied, and no 
Fiftreſs can be found thereon, the collectors for the time 
peing may diſtrain at any time after; and ſhall diſtribute 
the money to thoſe who contributed to make it up. 18 
Where woodlands are aſſeſſed, and no diſtreſs can Tax on wood - 
de had, the collector or conſtable by warrant of two com- lvdah to be 


47 


FA 


75 


miſſioners, at ſeaſonable times of the year, may cut and 8 
fell wood (except timber trees) to pay the tax. | I” 

6. If the tax upon any tithes, tolls, profits of markets, Tax on tithes, 
fairs, or fiſheries, or any other annual profits, not diſtrain- rolls and wag 
able, ſhall not be paid in fix days after demand, the col- 
jector, conſtable, or other officer, by warrant of two com- 
miſſioners, may ſeize and ſell ſo much thereof, whereſoever 
ound, as ſhall be ſufficient to pay the tax and charges 
pccaſioned by non-payment. 30m * 


rg 
* 


2 
23 

1 

* 


annual profits, 
how to be levied. 


VI. Collector paying to the receiver general. 


1. The collector ſhall pay the money received, to the ColleQor to pay 
eceiver general or his deputy, quarterly; on or before do the recewer. 

une 24. Sept. 29. Dec. 25. and March 25. at ſuch time 

and place as two commiſſioners ſhall appoint; ſo as the 

hole ſums due be anſwered by the reſpective quarterly 

pay days; and fo as the collectors ſhall not be obliged to 

travel above ten miles from his uſual place of abode. 


2. And if the receiver general ſhall wilfully neglect to Receiver ne- 
attend at the time and place appointed, he ſhall forfeit s/<Rting to at- 
oo J. half to the king, and half to him who ſhall ſue. - 
3. The receiver general, or his deputy, ſhall give a re- 
"eipt gratis. 2 


Receiver to give 
receipts, 


* 


4. And at every time and place appointed by the com- Receiver to deli- 
I miffoners for the collectors to pay the money to the '** lis of money 


"Feceiver general, he ſhall deliver a liſt of the money re- 


+ a 


feived by him, to ſuch perſon as two or more commiſ- 
Foners ſhall under their hands appoint; on pain of for- 
feiting a ſum not exceeding 201. to be paid into the ex- 


* 


5. And the collectors ſhall have 3d. in the pound, for collegor to have 
Follecting and giving receipts, which they may detain out 3% 4 Pound. 

df the laſt payment. . '3 | 

6. If the collector ſhall keep in his hands any part of colledor ma- 
he money by him collected, longer than the time limited, king default. 
or ſhall pay any part of it to any other perſon than to the 

eceiver general, or his deputy, he ſhall forfeit 414. 
And if any collector ſhall refuſe or neglect to pay any | 
um by him received, or ſhall detain in his hands:any ino- 

bi = ney 


chequer, as the fines on aſſeſſors and collectors. 
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Land tax. 


ney by him received, and not pay the ſame as the act di 
rects, two commiſſioners may impriſon him, ot may ſeize 
his eftate as well freehold as copyhold, and all other eſtate 
both real and perſonal, to him belonging; or which ſhall = 
come to his heirs, executors, or adminiſtrators. '' Which 
ſaid eommiſſioners may appoint a general meeting of the 
commiſſioners, and ſhall give publick notice thereof at 
leaſt ſix days before: And the commiſſioners at ſuch ge- 
neral meeting may fell ſuch eſtates, or any part thereof, 

for payment. 

And the commiſlioners at any general meeting may ſum⸗- 
mon collectors, who have fraudulently converted land ta- 
money to their on uſe, and cauſe them to pay the ſame, 

te make up the deficieney if there is any in that place; 

and if there is no deficiency, then to diſcharge ſo much of 2 

the proportion charged on ſuch place, as that money doth} 

amount to: And if ſuch colleQor ſhall. neglect or refuſe {! 
to pay, the commiſſioners may impriſor him, hand ſeizcy Y 
and fell his eſtate for payment. 1 

And perſons diſtraining upon calle@iols;' 3 11 i111 
their hands ſo much charges for making and keeping, o. 3 
otherwiſe relating to the diſtreſs, as two commaſſioner;, FF 
who ordered the diſtreſs, ſhall: judge reaſonable. T 

Receiver to-cer- 7. And in caſe of failure in payment, 3 ge 
rify defaults. neral ſhall certify the ſame into the exchequer; and tr 
place or perſons neglecting ſhall be liable to proceſs. 
Deficieney do be 8. If the full: proportion upon any diviſion ſhall not b 
reaſſeſſed. fully aſſeſſed, levied, and paid; or if any ſhare there Wt: 
| | ſhall be aſſeſſed upon any perſon not able ta pay, or up 
g — pty or void houſe or land, where it cannot be co] 2 
lected or levied; or if through wilfulneſs,: neglect, . mi- 
take, or accident, the aſſeſſment ſhall not be paid to thi c 
receiver general or his deputy; the er bree aan reaſſeſe 8 
"upon ſuch diviſion. © colt er ac 'M 
Receiver fal 9. If the receiver general (ſhall ee anens i 8 
returning ar- arrear who have paid, he- ſhall forfeit treble damages 4 
2 the party, and rer che: Toa: N ere ele ti: 


* king. | : om 


And no. receiver ſhall ectugmuany; ae! in arrear,, alt 6 
three years; but the 1ame ſhall be a debt on him avid b n 
. Lautitiss. 3 ; 

& 3 174 
7IL Receiver paying into the exchequer. Þ 


Recelver robbed, 1. No receiver general, or any of his Agents, ſa 4 Uy 
" maingin an action — the hundred, 1 - * 
eig Vc 


* 


N * 44> 44 Hate 


2 n ur 
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e act di- being robbed in carrying the money; unleſs they be toge- 

nay ſeize ther in company, and in number three at leaſt. 

her eſtate 2. And the receiyer general, within 20 days after re- Paying into the 
ich ſhall ceipt, ſhall pay the money into the exchequer. exchequer, 
"Which 2} Which if he ſhall pay otherwiſe than into the exche- 

ag of the quer, or not within the time limited, he ſhall forfeit 500 l. 

hereof at > ty him who ſhall fue. ; | 


ſuch ge- Ek. 
VIII. Duplicates to be tranſmitted. (D) 


t thereof, 

may ſum⸗-⸗ 1. The commiſſioners on or before Aug. 8. or in 20 Duplicates to be 

land tax days after (all appeals being firſt determined) ſhall cauſe to tranſmitted to 

the ſame, be delivered to the receiver general or his deputy, a ſche- eee e 

at place; dule or duplicate in parchment under their hands and ſeals, the exchequer, 

much oi containing the whole ſum aſſeſſed upon each pariſh or 

oney doth place; and ſhall tranſmit a like ſchedule or duplicate into 

rirefuſe ſ the king's remembrancer's office in the exchequer ; for 

and ſeize which the remembrancer, or his deputy, ſhall give a re- 

eceieipt gratis, on pain of col. _ 

in And in the ſchedules to be tranſmitted into the king's 

remembrancer's office, the commiſſioners ſhall diſtinguiſh 

and ſet down the groſs ſum charged in any diviſion for 

double taxes, that it may be known how much the double 

taxes amount to in ſuch diviſion. 

2. And by the 18 C. 2. c. 18. which requires that no To the clerk of 

perſon ſhall vote in che election of a knight of a ſhire eee. 

for any lands which have not been aſſeſſed to the land 

tax for 12 kalendar months next before, it is enacted, 

That the commiſhoners or 3 of them ſhall ſign and ſeal 

a duplicate of the copies of the aſſeſſments to be delivered 

to them by the aſſeſſors, after all appeals determined, and 

aauſe the ſame to be delivered to the clerk of the peace, 

to be kept amongſt the records, and inſpected by any 

perſon without fee. | 1 1 75 
1.3. All which being done, the commiſſioners clerks, for commiſſioners 

their trouble in writing the aſſeſſments, duplicates, and ©*K+ to have 

copies, and all warrants, orders, and inftructians relating — . 
tmereunto, thall have 24d, in the pound, to be paid by the 


reoeiver general, according to the warrant of two com- 
b. n iſſioners. ' | 


1 L. | IX. General penalty on officers not doing their duty. 
1. If any aſſeſſor, colle&or, or other perſon, fhall wil- Gengal penny, 


neglect or refuſe to perform his duty, or ſhall be 


Wevilty af fraud gr abuſes. three or more commiſſioners 
Vor. III. * hy n 
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9 
To be paid to 


the receiver ge · 
neral. 


Officer liable to 


no penalties but 
thoſe of the act. 


Land tax. 


may fine him not exceeding 401. which ſhall not be ta- 
ken off, but by a majority of the commiſſioners who 


impoſed it. To be levied by warrant of the ſaid commiſ- 
ſioners by diſtreſs and ſale; in default of diſtreſs (if not 


a peer) to be committed to priſon. by two commiſſioners 


till payment. 8 


2. And all fines ſhall be paid to the receiver generabh, 


and paid by him into the exchequer, and ſhall be inſerted 

in the duplicates to be tranſmitted into the office. of the 

king's remembrancer. . . 
Other penalties are annexed to the ſeveral offences. 


X. Indemnity of officers in doing their duty. 


1. No commiſſioner, aſſeſſor, or collector, ſhall be 


liable to any other penalties than thoſe inflicted by the 
act 


2. And perſons ſued for any thing done in the execu- 
tion hereof, may plead the general iſſue, and have treble 
coſts. | | | | 


Note; The buſineſs of the commiſſioners of the land 


tax, in relation to the duties upon the perquiſites of of- 


fces, is treated of under the title Offices ; and in relation 


to the duties upon houſes and windows, the ſame is 
treated of under the title //indows. * _ 


A. Precept to the high conſtable to return aſſeſſors. | 
To John eee en con- | 


Weſtmorland. ſtable of th 
CT county. | 


| E the commiſſuners of the land tax, for the ſaid county, @ 

| whoſe names are hereunto ſet, and ſeals affixed; do 
hereby require you forthwith upon the receipt hereof; to iſus 
out your warrants to all the petty conflables within your aid 


Ward within the ſaid © 


ward, in the form or to the effect here under. following; that 


is to ſay, | 


* 


J To the conſtable of — 


-Weſtmorland 
Eaſt Ward. 


DV virtue of a precept from the commiſſioners of the land i 5 


tar for the ſaid county to me direct, you are herely 
| required tz 
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Land'tar: 

2 required forthwith to give notice to the loft collectors of the 
= Jaid duty within your conſtablewick, that they and every of 
11 not = them do perſonally appear before the ſaid commiſſioners at 


> q 35% 
* 73 


£ 4 
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. ; in — in the ſaid county, on - the 
üſſioners 1 2 3 ls x Jy 

UE , | FX ſame day, in order to be appointed aſſeſſors 8 the ſaid duty 
gener r this reſent year ; and at the ſame time to receive their 
inſerted © charge, 105 and in what manner to make their aſſeſſinents, 
6, of the and otherwiſe how to proceed in the execution of their ſaid 
|  Foffice.Þ And be you then there, to certify what you hull have 
done in the execution hereof. Herein fail you not. Given un- 
der my hand the day of — in the year of cur lord — 
1 John Bowneſs, high conſtable. 


ces. 


* 
£3 
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ty... And this you the ſaid high conſtable are in no wiſe to mit, 


hall be en the peril that ſhall enſue thereof. Given under our hands 
d by the and ſeals the —— day of in the year of our lord —— 


le execu- 


B. Appointment of aſſeſſors of the land tax, with 
| their charge. CET 


eſtmorland. B* virtue of an act for granting an aid to 

| his majeſty by a land tax, at four ſhil- 

ings in the pound, for the ſervice of this preſent year, We the 
ommi/ſſioners of the ſaid duty for the county aforeſaid do hereby 
ominate and appoint — to be aſſeſſors of the ſaid duty, 
ithin the townſhip of ——— in the county aforeſaid. And 
e do hereby require you the ſaid aſſeſſors, to make your aſſeſſ- 


1 relation | 
ſame is 


_— | nent for the ſame, according to the proportions of the laſt a 2 
aſſeſſors. Went for the ſaid duty within your ſaid townſhip. And of 
a our ſaid aſſeſſment you are to make out two duplicates in wri- 
high con- ing, and ſign the ſame with your names; and the ſame, to- 
n the ſaid ether with the names F tio or more able and ſufficient inba- 


itants to be collectors, you are to deliver unto us at — in 
in the county aforeſaid, on —— he day f 
ard county, it the hour of in the forenoon of the ſame day. And 

n are te give notice to the ſaid perſons to be by you returngd 
V to 1/ſve for colleftors, that they alſo de appear at the ſame time and 
you - ſaid 0 ace, to receive their appointment and charge. Given under 
ving'; that zur hands and ſeals, the — day ef — in the year 
os 106 of our lord : f SETS 


affrxed; do ye 


. Appointment and charge of the collectors of the 
F land tax, with warrant to collect. 
Veſtmorland. W E the commiſſioners of the land tax for 

8 the ſaid county, whoſe names are here- 
o ſet, and ſeals affixed, do hereby nominate and af peint 
| D 2 | to 


" 


of the land 
are hereby 
required lh 


9 


we ” 
JW 
2 


in the forenom of tbe 


5x 


Land far. 


Je collectors of the land tas for the townſhip or 
i the ſaid county for this preſent year ; and do hereby 
zmpower them to demand, collect, and receive the ſame. Ana 
you the ſaid collectors are here ired, within ten days 
44 your receipt Ber cef, to cauſe. a notice to be given in 
church or chapel immediately after divine ſervice en the 
bard's day, and to cauſe the like notice in writing to be affixed 
on the door of ſuch church or chapel, that all appeals againſt 
the aſſeſſment or the ſame, will be finally hear f and deter- 
mined by the ſaid commiſſioners, at —— in in tbe pig 
county, on the —— day of — now next enſut | 
after the time of ſuch determination, any perſon I 2 5 
neglect to pay the fame upon demand, you are hereby required 
forthwith to give notice unto us — that ſuel fur ther pro- 
ceedings may be had therein, as to le. dath —_— 2 
the ſame, when collected, you are QFereby required. to 
the receiver general or his deputy, at the times * a hr 
efter following ; that is to ſay,»dedutting out pay 
ment thereof 3 d. for every pound by you c 4 or your 
trouble in collecting and giving receipts. Given under ur bands 
and ſeals the — day of —— in the year of our lord 


D. Form of the duplicates to be tranſmitted to the 
receiver general, and into the exchequer. | 


Weſtmorland. WE WT obo containing the whale 


r rer 4 — 1 
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Larc eny. 


1s R c EN * comes gem Werten n ; and 
by contraction, or rather abuſe, larceny. 3 Inſt. 107. 


J. Of grand laren in general. 


II. Of petit larceny. 
II. Larceny from the perſon. | 


. Larceny from the houſe. — | 1 


V. Larcem in a booth or tent. 

VI (Larceny on a navigable river. 

VII Other larcetiies. 

VIII. Receiving ſtolen goods. 

IX. Ofering ug. ſuſpected to be Palm, 10 be 


or {6 ſold * 
. Lern or receiving a reward for belpi 
"5" 3 Ale d * ba 
E 5 7 5 7 proſecution and conviction bow ts 


9 


4 


= x. of Fray larceny in 8 
| art ay is 4 2 and fraudulent taking, and 
abe, 


, of the "x <A of © 


. 144 1 Haw. 


* ani autlalent] Felony is always accompanied 
with n l a] brug ahd the vr Gar ſhall not be imputed 
to a mere miſtake or miſanimadverſion; as where perſons 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding ; for in ſuch caſe there 
is no felonious intention. 1 Haw. 65. 
For it is the mind that makes the taking of another's 

goods to be felony, or a bare treſpaſs only z but becauſe the 
variety of 3 ſo great, and the complications 
thereof ſo mingled, that it is impoſſible to preſcribe all the 


cok evidencing a felonious intent, or the con- 
trary ; the ſame muſt be left to the due and attentive con- 


fideration of the judge and jury; wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than con- 
viction. Only in general it may be obſerved, that the 
ny diſcovery of a ſelonious intent is, if the party doth 
| it 
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Larceny. 


it ſecretly, or being charged with the goods denies it. 


1 H. I. 509. itt hg ry 

But nevertheleſs, doing. it openly and avowedly doth 
not excuſe from felony. So where a man came to Smith- 
field market to ſell a horſe, and a jockey coming thither to 


buy a horſe, the owner delivered his horſe'to the jockey to 


ride up and down the market to try his paces, but inſtead 


of that, the jockey rode away with the horſe, this was ad- 
judged felony, Kel. 8gꝑ2. 1.215 

So where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her ſight, this was adjudged to be fe- 
lony, Raym, 276. 214; i een en n 

90 where a man comes into a houſe, by colour of a writ 
of execution, and carries away the goods; or ſues out a 
replevin to get another man's horſe, and then runs away 


with him; this is felony under colour of law, 2 Ventr. 


94. Kel. 8 3. | 


Taking] All felony includes treſpaſs; and every indict- 
ment muſt have the words felonoufly took, as well as carried 
away: from whence it follows, that if the party be guilty 
of no treſpaſs in taking the goods, he cannot be guilty of 
felony 'in carrying them away. 1 Haw. 89. 2 

And from this ground it hath been holden, that one who 
finds the goods which i have loft, and converts them to his 
own uſe, with jntent to ſteal them, is no felon; and a 
Fertiori therefore it muſt follow, that one who has the ac- 
tual poſſeſſion of my goods by my delivery, for a ſpecial 
purpoſe, as a carrier who receives them, in order to car 
them to a certain place; or'a taylor who has them in order 


to make me a ſuit of cloaths; or a friend who is intruſted 


with them to keep for my uſe, cannot be ſaid to ſteal them, 
by imbezilling of them afterwards, ' x Haw, 89. 

But yet it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods; or a weaver who 
kas received ſilk to work, or a miller who has corn to 


grind, take out part thereof, with intent to ſteal it, it is 


felony. x Haw. o. 

- So where a man's goods are in fuch a place, where ordi- 
narily they are or may be lawfully placed, and a perſon takes 
them, with intent to ſteal them, it is felony ; and the pre- 
tence of finding muſt not excuſe. 1 H. H. 506, ie 

- Bo if a man's horſe be going upon a common where he 
has a right to put him, and another take the horſe with in- 


tent to ſteal him, it is no finding, but a felony. 1H, H. 


ob. 


— 2 


— 
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Larceny. 

So alſo, if the horſe tray into a neighbour's ground or 
common, it is felony in him that ſo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſeize him as a ſtray, though perchance he hath no title ſo to 
do, yet hereis not a felonious intention, and therefore can- 
not be felony.” 1 H. H. 506. | 

If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flocks or by bare 
miſtake ſhears it, this taking is not a felony ; but if he 
knew it to be another's, and marks it with his mark, this 
is an evidence of felony. 1 H. H. 507. 

Lord Hale ſays, If one man take another man's hay or 
corn, and mingles it with his own heap or ſtock; or take 
another man's cloth, and embroider it with filk or gold; 
ſuch other perſon may retake the whole heap of corn, or 
cock of hay, or garment and embroidery alſo; and this re- 
taking is no felony, nor ſo much as a treſpaſs,” 1 H. H. 
513. | 

It ſeems. generally agreed, that one who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeſſion of 
them; as a ſhepherd who looks after my ſheep, or a butler 
who takes care of my plate, or a ſervant who keeps a key 
to my chamber, or a gueſt who has a piece of plate ſet 
before him in an inn may be guilty of felony in fraudu- 
lently taking away the ſame. Haro. o. | 

By the 21 H. 8. c. 7. Servants imbezilling their maſter's 
goods to the value of 40s. or above (although this taking 
be no treſpaſs) ſhall be puniſhed as felons. But this ſhall 
not extend to any apprentice, nor to any perſon within 


18 years of age. — And by the 12 An. c. 7. If it is taken 


out of an houſe, or outhouſe, it is felony without benefit 
of clergy. . E | 

Alſo by the 3 M. c. 9. If any perſon ſhall take away 
with intent to ſteal, or imbezil, any furniture out of his 
lodging, he ſhall be guilty of felony a 


And carrying away] To make it come within this de- 


ſcription, it ſeemeth that any the leaſt removing of the thing 
taken, from the place where it was hefore, is ſufficient for 


this purpoſe, though it be not quite carried off: And upon 


this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them into 
the hall, and was apprehended before he could get out of 
the houſe, was adjudged guilty of larceny : So alſo was he, 
who having taken an horſe in a cloſe, with an intent to 


ſteal him, was apprehended before he could get him out 


% 


of the cloſe. 1 Haw. 93. 


535 934 By 
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Larceny: 


By any perſon] A wife may be guilty thereof, by ſtedling 


the goods of a ſtranger ; but not by ſtealing the goods of 
her huſband. 1 Haw. 93. r 

It is faid by Mr. Dalton and othets, that it is no felony 
for one reduced to extreme . to take ſo much of 
another's victuals, as will ſave him from ſtarving; but lord 
Hale ſays, that this rule by the law) of England is falſe; 
and therefore that if a perſon, being under neceſſity for 
want of yictuals or cloaths, ſteals another man's — 5 it 


If one ſtealeth another's man's goods, and afterwards an- 


Is felony. 1. . H. 


pther ſtealeth the ſame from him; the owner may charge 


the firſt or ſecond felon at his choice, Dalt, c. 162. 
An alien, whoſe ſovereign is in amity with the crown 
of England, reſiding here, and receiving the protection 


of the law, oweth a local allegiance to the crown during 


the time of his reſidence, And if, during that time, he 
committeth an offence, he ſhall be liable to be puniſhed 
for the ſame, even as a natural born ſubject. For his 
perſon and perſonal eſtate are as much under the protec- 
tion of the law, as the natural born ſubjects; and if he 
js injured in either, he hath the ſame remedy at law. for 
ſack injuty. ' fef.-188, .........,.; -. | 

So alſo, an alien whoſe ſavereign is at enmity with us, 
living here under the N | | 
fences, may be proccedall againſt in like manner; for 
he oweth a temporary local allegiance, founded on that 
ſhare of protection he receiveth. id. 11 


So alſo a priſoner of war, although he is not properly | 
ſubject to the municipal laws, of this realm, yet if he come 
mits any offence againſt the la of nations, or the light 


of nature and the fundamental laws of all ſociety, he is 
liable to anſwer in the ordinary courſe of juſtice, as pther 
rſons offending in like manner are, As in the caſe of 


eter Molieres, a French priſoner, who was indifted.at the 


Sir Michael Fo; er, for Eb ſtealing in the ſhop of 4 


oldfinith and jeweller, a diamond ring valued at 201, - 
dir F ſays, he thought it highly impropetf to pro: 
C 


apitally upon a local ſtatute, Againſt 4.priſoner of 


cee 


ſogers, id. 188, _ 


g's protection, committing of- 


war; and therefore adviſed the jury to acquit him of the 
circumſtance of ſtealing in the ſhop as by the ſtatute, _ 
and to find him guilty of ſim fe larceny to the value 
{aid in the indictnent. Accordingly, he Was burnt in 
the hand, and ſent to the priſon appointed for French pri- 
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Larceny, 
Of the mere perſonal goods} Mere; for if the perſonal 
ſayour any thing of the fealty, it cannot be larceny. 


And therefore they ought to be ho way annexed to the 


freehold z therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree; but it is 
harceny to take them being fevered from the freehold, as 
wood cut, graſs in cocks, ſtones dern out of the quatry; 
and this, whether they are ſeveted by the owner, of een 
by the thief himſelf, if he ſeyer them at one time, and 


then come again at another time and take them. 1 Hai. 


93. r 8 

But by the 4 G. 2. c. 55 Every pet ſon who ſhall ſteal, 
rip, cut, or break, with intent to ſteal, any lead, iron bar, 
iton gate, iron paliſadoe, or iron rail, fixed to any building, 
ot in any garden, orchard, court yard, fende, or out- let 
belonging to any building; he, his aiders, and abettors, and 


alfo all who ſhall knowingly buy or receive the ſame, hall 


be prey of felohy, and be tranſported fot fever years, 
Alſo the gobds ought to have fome worth in themſelves, 
and not to derive their whole value from the telation they 


beat to ſome other thing, which catinot be ſtolen; as paper, 


or parchment, on which are written aſſurances concerning 
lands, or obligations, of covenants, or other ſecurities for 
a debt, or other % in action. 
But by the 8 H. 6. c. 12. If 
record or proceſs belonging to any oFeh 
Aer, by reaſon whereof any judgment ſhall be reverſed, he 
ſhall be guilty of felony. 


And by the 2 C. 2. C. 24. If any perſon thall ſteal, or 


take by fobbery, any exchequer order or tallies, or other 


orders, intitling any other perſon to any annuity or ſhare 


in any parliamentary fund; or any exchequer bills ; bank 


notes; South Sea bonds; Eaſt India bonds; dividend war- 


rants of the bank, South Seq company, Eaft India com- 


9 other company; bills of exchange; navy bills 
or debentures; goldſmiths notes for payment of mone 


8 ; 
or other bonds vt ern bills, or promiſſory notes for 


payment of money; he ſhall be guilty of fefoty, with or 


without the Benefit of clergy, in the ſame manner as he 


would have been, if he had ſtolen or taken by robbery any 
pther goods of like value with the money due thereon: But 
not ts work corruption of blood, 

The goods ought alſo not to be things of a baſe nature, 
as dogs, cats, bears, foxes, monkeys, ferrets, and the like; 
which, howſoever they may be valued by the owner, ſhall 
neyer be ſo highly regarded by the law, that for their ſakes 

On * | & maſt 
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a man ſhall die: But yet the ſtealing of an hawk, know- 
ing it to be reclaimed, is felony by the common law and 
by ſtatute, in reſpect of that very high value which was 
formerly ſet upon that bird. 1 Haw, 93. | 


O another] It ſeems agreed, that the taking of goods, 
whereof mo one had a property at the time, cannot be fe- 
long; and therefore that he who takes any treaſure trove, 
or a wreck, waif, or ſtray, before they have been ſeized 
by the perſons who have a right thereto, is not guilty of 
felony, but ſhall be puniſhed. by fine. I. Haw. 94. 


But yet the taking of theſe muſt be, where the party | 


that takes them, really believes them to be ſuch, and co- 
lours not a felonious taking under ſuch a pretence; for 
then every felon would cover his felony under that pre- 
P Bb. . ono to 41k | | 
Neither ſhall he who takes fiſh in a river or other great 
water, wherein they are at their natural liberty, be guilty 
of felony; as he may be, who takes them out of a trunk 
or pond. _ 1 Haw. 994. lo outs. 
Upon the like ground it ſeems clear, that a man cannot 
commit feleny, by taking hares or conies in a warren, or 
old pigeons being out of the houſe; but it is agreed, that 
one may commit larceny, in taking ſuch or any other crea- 
tures fere nature, ifthey be fit for food, and reduced to 
tameneſs, and know i him to be ſo. 1 Haw. 94. 


Alſo it is ſaid, that there may be felony in taking goods, 
the owner whereof is unknown; in which caſe, the king 


ſhall-have the goods, and the offender ſhall be indicted for 
taking the goods of a perſon unknown; and it ſeems, that 
in ſome cafes the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to eſcape. 

He who ſteals goods belonging to a pariſh church, may 
[+ indicted for ſtealing the goods of the pariſhioners, 1 
Haw. 94. 1 e eee 
: And i hath been adjudged, that he who takes off a 
ſhroud from a dead corps, may be indicted as having ſtolen 


it from him, who was the owner thereof when it was put 
on; for adead man can have no property. 1 Haw. 94. 
Above the value of 129.] The learned editor of Hales. 
| hiſtory of the pleas of the crown obſerves, that in former 


times, though the puniſhment of theft was capital, yet the 


criminal was permitted to redeem his life by a pecuniary: 


ranſom ; but in the g H. 1. it was enacted, that whoever 


was convicted of theft ſhould be hanged, and the liberty of 


redemption was entirely taken away; which law continues 
a | ts 


each under the value of 12d. but g 
to more, from the ſame perſon, a 
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to this day, But conſidering the alteration in the value of | 


money, the ſeverity of it is much greater now than-it was 
then; for 12d. would then purchaſe as much as 40s. will 
now; and yet a theft above the value of. 12d. is ſtill liable 
to the ſame puniſhment. Upon which Sir H. Spelman juſtly 
obſerves, that while all things elſe have riſen in their value, 
and grown dearer, the life of man is become much cheaper; 5 
and from hence takes occaſion to wiſh, that the antient 
tenderneſs of life were again reſtored. 1 H. H. 12 

And lord Cake, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12 d. to be grand larceny, the ounce of ſilver 
was at the value of 20d, and now it is at the value of 58. 
and above, draws this concluſion, that the thing ſtolen ought 
to be reaſonably valued, that is, having reſpect to the great 
alteration in the value of money. 2 Inft. 189, 190. For 
208, were then a real pound weight; which name we ſtill 
retain, although the weight is much diminiſhed. 


If two perſons or more, together, ſteal goods above che 


value of 12 d. every one of them is guilty of grand larceny; 
for each perſon is as much an offender as if he had been 
alone. 1 Haw. 95. 


Alſo it ſeems the current opinion of. all the old books, | 


that if one at feveral times ſteal ſeveral parcels of 'zoods, 
ounting in the whole 


on the ſame indictment, he ſhall have judgment of death 


as for grand W but this E is ſeldom practiſed. 
1 Haw, 9 5. 


TT. Of petit Far 


petit larceny agrees with grand larceny in the ſeveral 
particulars abovementioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo that wherever 


an offence would amount to grand larceny, if the thing 
ſtolen were above the value of 12 d. it is petit larceny, if 


it be but of that value or under. 1 Haw. gs. 
And if one be indicted for ſtealing goods to the value of 


108. and the jury find ſpecially, as they may, that he is 
guilty, but that the goods are worth but 10d. he ſhall not 


have judgment of death, but only as for petit ne 
1 Ha. 95. 


In petit larceny there can be no acceſſaries, neither be⸗ 
ſore nor after. 1 H. H. 


30. f 
By the 3 Ed. 1. c. 15. erſons indicted of petit larceny, 
| jf they were not guilty of ſome other larceny aforetime, are 


bailable 


found guilty thereof 


59 


60 


f be 


in value, the 


bailable by juſtices of the f prace. And it ſeems to be agreed, 


that there is no neceſſity 1 perſons be of good 


reputation: but yet 177 the 0 open and manifeſt, it 
ſeerns that they ought not to be bailed ; but if there be an 
colour of probability for their innocence, it ſeems thc 
to the intention of the ſtatute to bail chem. 14 
„10% 
Fera juſtice of th peace, , before whom Aten tal 
brought for petit lar out ons, may not pun 
the ſaid offender by dis düse, and ſo let e but 
muſt have him committed or bailed, to the datznt He may 
ods to his trial, as in caſes of other felonies; And if po 
Miz trial, 2 find the goods ſtolen to exceed 12 d. 

er ſhall have Jan te din the 
fault,” Dat. e. 1 


It ſeemoth that ef petir y is felony and ton ant 
ly tequires the word | felonionſh an indickment 25 ety 
it is certain; that it is not puniſhable with the 1 of 
of lands, but only with the forfeiture of goods; and whip- 


ping, tranſportation, or other corporal ee 1 


If a man appear to be obſtinately mute, on an arraig n- 
ment of petit larceny, he ſhall my nent, jud gment a wh 

a dure; #5 in cafes. of grand ; but he | 
have the like judowent s if Fie hat con con ed che end. 

t 2 Haw. 3290 ' 


III. Lerrevy Sow the ebe. 


If the goods are taken from a man's this es 
receives a farther degree of guilt ; and if it is attended with 
putting him in-fear, it is called robbery; for which ſee that 


If it is without petting bim int 22. it is called bare- 


ly lercery from the perſon. 1 . 95. 


If it is done privil without big 
of poeote; of d rd ile it is exc ag, J 
clergy by the g El. c. 4. xc 8 e | 
above the value of 12 d. 2 H. H. 


extendetb not to act eſſaries, er * ot after. 2 


Ha. 


Ik i 110 dont openly and avowedly before his face, it-is 
within the benefit of clergy, (1, Haw. 97. e where i it 
is committed_iff à dwelling Houſe, or outhonfe thereutiro 
belonging, to the value of 408. from which th befieftt of 
clergy is taken away, by the 12 #1. * T. C. 7. hereafter 


following. 
IV. Larceny 


, - ann. 


bb and I: OS. at Lot 
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IF. Larceny from hy 1 
© This muſt be underſtood where the offence falls ſhort 


of bas 

| the 3 W. e. 9. Every perſon that ſhall feloniouſly Robbing a duel- 
WR away any goods, being in any dwelling houſe, any V lng hou, fore 
perſon being therein, and put in fear; or dan rob Ny therein. 
dwelling houſe in the day time, apy perſon being - 

he, his comforters and abgttors, {hall be an of felony 

without benefit of clergy, 

2. And b — El. c. 15. Every perſon who ſhalt be Robbing 15 

convicted * — nn in che ay aims —— 
mo or _— the value 58. in any Well 8 

houſe, ſoy oe oor thereunto belonging, and uſed to an 28 

with the ſame, altho no 22 be therein, {hall be guilty 

of felony without benefit of cler | 

This requires an actual breaking, and not entring by 
the doors being open. 1 H. H. 548. 

55 And by the 12 4m. f. 1. c. 7. Every perſon that Stets out of 
ſhall felonjoully ſteal any money, goods, or merchandizes, 2 Mou _— 
to the value of 408. being in any dwelling houſe, or out- no perſon being 
houſe thereunto belonging, altho' it be not broken Open, therein, and the 
nor any . be therein, (hall be guilty of felony without , po 

benefit of c aq. jt : Y 
1 And by 1 Ed. 617 12. %. 10. Every Ae 
hay be corvieed of breaki King 9 7 — teh day-time, Few a in a hey 
on erein, ut in fear, „ 
* n of and pu HT in, wy in 
And this altho nothing be actually taken: but it re- ber 
quires not only an actual breaking, and putting in fear, 


8 


dut alſo an entry with 999 | ſo to be 


woe ers ent, 1 H. H. 548. 
By the 10 & 13 V. c. 23. Every perſon that ſhall Shoplifring, to 
11 155 or by day, in any ſhop, warehouſe, eoach-houſe he value of 53. 
able, privately and feloniouſly ſteal any goods, wares, 
— merchandires, IT it be not broken 
open, nor ſon be mes, all be wa fe 
wichour denofit of clergy. K 
bauſe} In the caſe of Fohn Howard, at the Ol 
A aoFs He was indicted on this ſtatute, for 
privately £ goods, the property < of R 5 Fludyer- 
and company, in the warehouſe of Jab ? F 


another count in the indictment, ag that the priſo- 


eee in tys Wancheuls. Th | 


"ue 
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1 caſe upon evidence appeared to be, that John Day kept 2 of 
4 common warehouſe by the water fide, where merchants kin 
i | did uſually lodge goods intended for exportation, till the | 3 
8 could have an opportunity of putting them . . 
5 The goods in the indictment were ſent. by Fludyer and „ 
| company to chis warchouſe, in order to be put on board ſide 
is a veſſel. for Exportation, and were ſtolen by the priſoner | par 
't in this wärehoufe. The court was of opinion, that this by 
| | is not a caſe within the ſtatute. , For, by the word ware- Ss - ( 
. houſe in the ſtatute is meant, not a mere repoſitory for 8 bre 
| | |, goods, but. fuch places where merchants and other tra- vat 
1 4 3s keep their goods for ſale, in the nature of ſhops, ; diz 
| | and whither cuſtomers go to view them. And though i hou 
| . the goods in this caſe might with propriety enough * = mw 
.'F ; « N * ©: 
ll | charged to be the goods of John Day, ſince he had the | hin 
WL. 1 charge and poſſeſſion of them, which made him anſwer- une 
1 able to his principals for them; yet ſtill the ſame ob- | Bu 
„ jection recurreth, his warehouſe was not a place for ſale, | and 
ll Pg 1 ſafe cuſtody. Accordingly the larceny being cov 
fully proved, the priſoner was by the direction of the pre 
court found guilty of larceny, to the value laid in the in- fon 
dictment, and acquitted of ſtealing privately in the ware- poi 
I! houſe. It has been generally held, that the meanin a6 
| of this act, with regard to opliſting, is, that the kh and 
| muſt be ſuch as are uſually expoſed to ſale in the hop, and | [26d 
1 not any other valuable thing which may happen to be put hot 
1 there. And it ſeemeth that the ſame equitable conſtruc- | to a 
F tion ſhould' take place with regard to warehouſes. _— per 
| goods ſhould be ſuch as are uſually expoſed to ſale in ſuch Hy 
if places. And tho” coachbouſes and fables, which are like- | pea 
l| wiſe named in the act, are not places for ſale, yet ſtill in he 
the conſtruction of ſo penal a law, it will not be amiſs to - 
5 carry the ſame equity as far as may be with regard to them. 00 
| The goods ſhould be ſuch as are uſually lodged in thoſe = 
l places. Foft. 77. ib pat 261 een ſha 
| | ; Privately] If it ſhall appear on the evidence, as it often Bar 
1 doth, that thoſe places were broke open at the time of the the 
lf larceny, the caſe (as it ſeemeth) will not come within the = 
| act. For the words are, —if any perſon ſhall privately bee 
ſteal, —which ſeemeth to exclude all caſes, where any de- off 
gree of force is uſed to come at the goods. id. 79. tf 
| Hy goods; warb, er milchandizes) In which words li- 2 


ney is not included. For altho' the word goods may in a 
large ſenſe take in money, and often doth, yet being con- by 


nected with wares and merchandizes,” the ſafer an: wal 
| 5 | o 


e 


no perſon be therein to be put in fear, and ſhall proſecute 


and within what pariſh' or place the felony was committed, 
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of ſo penal a ſtatute will be, to confine it to goods of like | 


houſe, or ſtable, tho' they be not broken open, and alto | 


him to conviction, ſhall have a certificate without fee, 2 * 
under the hand of the judge, certifying ſuch conviction, * 


and alſo that ſuch felon was difcovered and taken, or diſ- 
covered or taken, by the perſon ſo diſcovering or ap- 


prehending; and if any diſpute ariſe between ſeveral per- 
ſons ſo diſcoyering or apprehending, the judge ſhall ap- 
point the certificate into ſo many ſhares to be divided 


among the perſons concerned as to him ſhall ſeem juſt 


and reaſonable: | | 


And if any perſon ſhall happen to be lain by any ſuch | 
houſebreaker, or other felon as aforeſaid, in e eu | 
to apprehend him, the executors or adminiſtrators of ſuch _ 

perſon lain, ſhall have the like certificate: 25 
Which certificate ſhall be enrolled by the clerk of 
peace of the county in which it ſhall be granted, for which 
he ſhall have 18. | 5 1 5 
And the ſaid certificate may be once aſſigned over, and 
no more: k | | 1 "© LE 
And the original proprietor, or the aſſignee of the ſame, 
ſhall by virtue thereof be diſcharged from all manner of 
pariſh. and ward offices, within the pariſh or ward where 
the felony was committee. CEP! 


But the certificate ſhall, not be aflignable, after it has | 
been once made uſe of to exempt any perſon from: ſuch * 
office. 10 1 14. 6. 23. I 8.4 nenn SOYA 222 

From all 1 pariſh and ward offices] E. 29 C. 2. 
X. and Davis. Motion to quaſh. a conviction: and the 
affirmance of it on appeal, removed into the king's bench | 
by certiorari; upon this caſe ;— The defendant, being aſ- | 
ſignee of a certificate under this act, was appainted by the 
truſtees under an act of the 22 G. 2. to be collector of = 

0 pariſt 


* ” * 
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ariſh rates for repair of the roads within the pariſh of St, 

eonard's Shoreditch; and refuſing to take the office upon 
him, inſiſting that he was exempted by the benefit of his 
eertificate, he was convicted before a juſtice; and this con- 
viction being affirmed upon appeal to the ſeſſions, it was 
now moved to quaſh theſe deen as illegal. After 
argument on ſhewing cauſe : ——— By Ryaer Ch. J. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certifieate? The 
act exempts the party, and his affignee, from all pariſh 
and ward offices, Here are two queſtions ; firſt, whether 


« this is a pariſh office; ſecondly, whether it is within this. 


act; and tho' the latter may ſeem to be a conſequence of 
the former, yet it may be neceſſary to conſider, whether 
this is the old office of ſurveyor, or a new office, It 
is not neceſſary for a pariſh officer to be choſen by the 
pariſhioners. A pariſh office muſt be exerciſed about pa- 
riſn buſineſs ; and the officer muſt be a pariſhioner : both 


kick ingredients are here, It may be a queſtion of nice- 


ty, whether this act extends to new offices; tho? I give ns 
opinion as © this point. The office is not co-extenſive 
with chat of ſurveyor; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 
to take away any privilege which the party had before. 
Therefore as I do not think this is a new office, I think 
the conviction and affirmance thereof ought to be quaſhed ; 


without giving any opinion, whether the exemption will 
_ extend te a new office, which did not exiſt at the time of 


the 10 & 11 W.—Dennifon J. The queſtion is, Whe- 
ther the collector of the pariſh rates in the pariſh, within 
the 22 G. 2. is a pariſh officer within the benefit of the 
certificate under the 10 & 11 V. I think the act of 10 
& $17. ought to have a liberal eonſtruction. The of- 


fice of ſurveyor is partly to be executed by this eollector. 


And it is in fact an old office, divided by an act of parlia- 
ment, and to be executed by two perſons. And the col- 
le&or is certainly as much a pariſh officer, as the ſurveyor 
appointed under this act of parliament. A covenant te 
pay taxes, extends to ſubſequent taxes of the ſame kind. 
30 a privilege of perſons from offices. The act does not 
confine it to offices in being. Tt was intended as a re- 
ward. Therefore the new modelling an old office, ſhall 
have the ſame benefit and canſtruetion, as the old office it 


ſelf would be intitled to.. J. This muſt cer- 


tainly be taken to be a pariſh office. For the duty is con- 
fined to the pariſh, and to be executed by an — 


4 
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Ido not take it to be a nd oſſice; for it is part at leaſt of 
the old one. I will go a little further, and ſuppoſe it an 
intirely new created office; and yet if a pariſſ office, I 
ſhould think it within the 10 & 11 V. Clergymen, at 
common law are exempted from all offices; and therefore 
would be exempted: from new offices. So an attorney's 
privilege extends to all matters of like nature. 80 diſſent- 


ing miniſters, being exempted from all offices by the tole- 


ration act, e exempt from new offices, as well as old 
ones. iim J. The words of the act of 10 H 11 V. 
are as general as can be. Nothing can more contribute to 
the publick ſafety than apprehending felons, which is the 
object of the act. It is not neceſſary to give an opinion; 
but I take it, if this had been a new office, it would have 


been within the exemption. This office has 3 badge 


of a pariſh office. It muſt be exerciſed by a pariſhioner; 

within the pariſh z- the rates are to be applied to a paro- 

chial purpoſe; and I think it not neceſſary that a-pariſh 

officer ſhould: be appointed by the pariſh, as the conſtables 
is a pariſh officer, tho not named by the pariſh. Gang 

can- be clearer, than that this is part of the old office of 

ſurveyor. —— Therefore the conviction, and affirmance 

7. And moreover, as a further reward, every perſon 4o1, reward for 


who ſhall apprehend any perſon guilty of the felonious convitting. 


breaking and entering of any houſe in the day time, and 
proſecute him to conviction, ſhall have a certificate under 


the hand of the Judges without fee, to be made out and 


delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the ſaid felony was commit- 
ted, and alſo that ſuch felon was taken by the perſon 
claiming the reward; and if any diſpute ſhall happen to 
ariſe between the perſons claiming, the judge ſhall by the 
ſaid-certificate appoint: the ſame to be paid „ the 


parties claiming the ſame, in ſuch ſhares and proportions 


avi to him ſtialll ſeem juſt and reaſonable: _ 
And on tender of ach certificate to the ſheriff, and de- 
mand made, he ſhall pay to the perſon ſo intitled the ſum 
of 4ol.. without fee, within one month after ſuch tender 
and demand; on pain of forfeiting double, with treble 
coſts, 5 An. c. 31. 8 BN e ö Dc 
8. And if any watchman, or any other perſon be killed 40l. to theere- 
in endeavouring to apprehend any ſuch houſebreaker, his unt of Per. 
executors or adminiſtrators ſhall have a certificate delivered 
N hand and ſeal of the judge, or of the two next 
juſtices, of ſuch perſon being ſo killed; which certificate 
W. E they 
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they ſhall, upon ſufficient proof before them made, give 


without fee : Whereupon ſuch executor or adminiſtrator 
ſhall be intitled to receive the like ſum of 401. in like 
manner. n e., . 1. 

9. And moreover, if any perſon being out of priſon, 
ſhall commit any ſuch houſebreaking in the day time as 
aforeſaid, and afterwards diſcover two or more the like 
offenders, ſo as two or more be convicted, he ſhall have 
the like reward and allowance of 40l. and alſo all other 
advantages which are given to perſons who ſhall apprehend 
and convict any the like offenders; and ſhall alſo have the 
king's pardon for all burglaries, robberies, and felonies 
(except murder and treaſon) by him committed before 
fuch diſcovery made ; which pardon ſhall be likewiſe a 
good bar to an appeal. 5 An. c. 31. J. 4. | 
10. And the ſheriff, '6n producing the certificates, an 
receipts for the ſaid rewards, may deduct the fame on his 

accounts ; and if he have not money in his hands, he ſhall 


dc repaid out of the treaſury, on certificate from the clerk 


of the pipe. 5 An. c. 31. X | 
Or inſtead of charging the fame in his accounts, he may 
immediately apply to the commiſſioners of the treaſary, 


who ſhall forthwith copy the _ without fee, 3 G. 


4. 15. J. . 


V. Larceny in a booth or tent, 
Perſons found guilty of robbing any perfon in any booth 


or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 
or waking, ſhall ſuffer as felons without benefit of . 
5&6 £8: 6.9 £5. 


VI. Larceny on a navigable river. 


By the 24 C. 2. c. 45. All perſons who ſhall feloniouſſy 
ſteal any goods or merchandize of the value of 408. in any 
ſhip, barge, lighter, boat or other veſlel or craft, upon wy 
navigable river or in any port of entry or diſcharge, or | 
in any creek belonging thereto, or from off any wharf or 
key adjacent to any navigable river, .port of entry or dif- 
charge, or ſhall be prefent and aſſiſting therein, ſhall be 
guilty of felony without benefit of clergy. 

And by the 2 G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, gingerbread, or other 

: ſuch 
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fuch like ware, except ſuch boats as ſhall be entred at 
Trinity Houſe ; and perſons taking in exchange, or by way 
of barter, or - unlawfully receiving any ropes, cordage, 
4 tackle, goods, ſtores, or merchandize of any veſlels in the 
4 river; or cutting, damaging, and ſpoiling any cordage, 
7 cable, buoys, buoy rope, headfaſt, or other faſt or rope A 
belonging to any ſhip in the river, with intent to ſteal wh 
the ſame ; ſhall be puniſhed as in the ſaid act is directed: = 
which act being ſomewhat long, and only local, it is | 
thought fit to refer to the act it ſelf for a more particular 
deſcription of the offences, and for the manner of con- | 
viction and puniſhment. | 
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VII. Other larcenies. = * 
There are moreover divers other larcenies, which are 
not here ſpecified, the ſame being inſerted under the ſe- 


veral titles in this book, to which they do more properly 
belong, That is to ſay, | F 


Larceny in ſtealing woollen cloth off the tenters in the 2 


ö night time, is inſerted under the title Moollen manu⸗ 
5 facure, | | . 
2 Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or goods laid to be printed, bleached, or dried, {4 
to the value of 108. under the title Linen cloth, | ) 
Larceny in ſtealing cattle or Theep (with a reward o 
1 10 l. for convicting an oftender) under the titles Cattle 
h : and Sheep, X | = | 
4 5 Larceny in ſtealing deer in parks, conies or hares in | | 
w | warrens, or fiſh in ponds, under title Game, © 4 
y., | . Larceny in ſtealing hawks or ſwans, alſo under title 
VIII. Receiving ſtolen goods. 
fly | I. By the 3 W. c. 9. If any perſon ſhall buy or re- | 
ny || ceive any ſtolen goods, knowing the ſame to be ſtolen | 
nx he ſhall be deemed an acceſſary after the fact, and ſuffer | 
or 


_ accordingly. / 4. . 
* 2. And by the 5 An. c. 31. If any perſon ſhall buy or 
i 8 


receive any ſtolen goods, knowing them to be ſtolen, or | 1 


| be ſhall receive, harbour, or conceal any felons or thieves, 

knowing them to be ſo; he ſhall be deemed acceſſary to 
bum the felony, and, being convicted on the teſtimony of one 
li- . witneſs, ſhall ſuffer death as a felon convict. /. 5. 
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3. And by the 4 G. c. 11. Perſons convicted of re- 


ceiving or buying ſtolen goods, knowing them to be ſto- "i 
len, may be tranſported for 14 years. f; 8 a * 
In the caſe of Abraham Evans, at the ſeſſions at the Old - 

Baily-in May 1749, Jobn Avery and Abraham Evans. were 7 

indicted, Avery for privately ſtealing from the perſon of LL 

Sir Giles Payne, one ſilk handkerchief, value 12d; and 1 

Evans for feloniouſly receiving the ſame, knowing it to be 1 

ſtolen. Avery was found guilty to the value of 10 d, and q 

was ordered to be tranſported for ſeven years. Evans was b 

likewife convicted of receiving the goods knowing them to 

be ſtolen; but judgment was reſpited as to him, upon a | 5 

doubt whether ſentence oſ tranſportation for 14 years can | 

be given againſt him upon the ftatute of the 4 G. in regard 7 

the principal felon is found guilty of petty larceny only. Ly 

And at a meeting of the judges to conſider of this doubt, al 

they were all of opinion, that no judgment can be given 150 

againſt Evans on this verdict. For tho' the att is expreſs, A 
that perſons convicted of buying or receiving ſtolen goods, 

knowing —9 =O Rolen, ſhall ys — = 14 - 

years, yet ſtill it muſt mean perſans legally convicted, per- 2 

ſons . — as acceſſaries after the fact under the Aw 4 
of the 3 W. and 5 Au. But this man ought to have been > 

acquitted, the principal felon being convicted of petty lar- | 5 

ceny only. And indeed the indietment againſt Avery be- . 

ing for petty larceny, Evans ought not to have been put a 

upon his trial. For the acts which make receivers of ft6- 8 

len goods knowingly, acceſſaries to the felony, muſt be . ' 

underſtood to make them — fries in ſuch caſes ohly, be 

where by law an acceſſary may be; and there cati be no * 

acceſſary to petty larceny. Accordingly, at the next ſeſ- 
kons, Evans was diſcharged. Foft. 74. | a 8¹ 
4. And notwithſtanding that n acceſſarß * 
© Eannot be tried, till the principal be convicted, yet by the | i 
5 An. c. 31. it is enacted, that if the principal felon can- *' - Fs 
not be taken, ſo as to be proſecuted and comvĩcted, yet pos 
| "nevertheleſs the buyer and receiver of ſtolen goods may. be * 
proſecuted as for a miſdemeanor, and puniſhed by fine aud * 
impriſonment, or other ſuch corporal puniſhment as the * He 
court ſhall think fit; which ſhall exempt him from being. 5 
puniſhed as de if the principal ſhall be afterwards *' IG 
taken and convicted. /. 6. nee” Pa nk hee Ju 
WS: ; Ty: I 
- Whereas the pernicious praftice of ſtealing lead, iron, 4 \ 
copper, braſs, bell- metal, and ſolder, fixed to, or lying or 0 


being 21782 
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being in or upon houſes, outhouſes, mills, warehouſes, 
workſhops, and other buildings, areas, vaults, yards, gar- 
dens, orchards, or other places; and alſo the ſtealing of 
ſuch materials from ſhips, boats, and other veſſels, and © 
from off wharfs, keys, and other places, is become a great 
eyil, by reaſon of the difficulty in apprehending and con- 
victing the thieves, and in diſcovering the buyers and re- 
ceivers ; it is therefore enacted, that every perſon who 
ſhall buy or receive any of the ſame, knowing the ſame to 
be ſtolen or unlawfully come by, or ſhall privately buy or 
receive any ſtolen lead, iron, copper, braſs, bell - metal, or 
| he ye. by ſuffering any door, window, or ſhutter to be 
left open or unfaſtened, between ſun-ſetting and ſun-riſing, 
for that purpoſe ; or ſhall buy or receive any of the ſame 
at any time in any clandeſtine manner; ſhall, on convic- 
tion by dye courſe of law, altho' the principal felon hath 

not been convicted, be tranſported for 14 years. / I. 
And one juſtice on complaint on oath by any credible 
perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, 


Copper, braſs, bell-metal, or ſolder, is concealed in any 


- dwelling-houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe ſuch place to be ſearched in the 
day time; and if any of the ſame, ſuſpeQed to be ſtolen, 
Hall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
he brought before two juſtices : And if ſuch perſon ſhall 
not give an account, to the ſatisfaction of ſuch juſtices, . 
how he came by the ſame, or ſhall not in ſome convenient 
time to be ſet by theſaid juſtices produce the party of whom 
he bought or received the ſame, he ſhall be adjudged 
guilty of a miſdemeanor. /. 2. | 
And every conſtable within his conſtablewick, beadle 
within his diftrit, and watchman whilſt he is upon duty, 
ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, or 
.conveying, after ſun-ſetting and before ſun-riſing, any of 
the ſaid materials, ſuſpected to be ſtolen or unla | 
come by; and the ſame, together with ſuch perſon, as 
ſoon as conveniently may be, ſhall carry before two juſ- 


- "xices: And if the perſon ſo apprehended conveying the 


fame, ſhall not produce the party from whom he bought 
or received the ſame, or ſome other credible witneſs to 
Aenoſe upon oath the ſale or delivery thereof, or ſhall not 
give an account, to the ſatisfaction of — how 
he came by the ſame, he be adjudged guilty of 2 
A In 


a 
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In either of which caſes, two Juſtices may cauſe the 
faid materials to be depoſited with the churchwardens or 


overſeers of the poor where the ſame were found, or in 
= any orher convenient place, for any time not exceeding 


30 days, and in the mean time may order the ſaid church- 
wardens or overfeers, or one of them, in every pariſh with- 
in the bills of mortality, to inſert an advertiſement in ſome 
publick paper ; and elſewhere cauſe notice to be given by 
fome publick cryer, and by fixing on the church or cha- 
pel door notice deſcribing ſuch materials, and where depo- 
ſited: And if any perſon can prove his property thereto, 


upon oath, to the ſatisfaction of ſuch two juſtices, they 


ſhall order reſtitution thereof to the owner, after paying 


| reaſonable charges of removing, depoſiting, and giving 


publick notice of the fame. And if at the end of the 30 


days, no perſon ſhall prove his property thereto, the ſame 


ſhall be ſold for the beſt price that can.reaſonably be had; 
and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch ſale ſhall be given to the perſon 


apprehending, and half to the poor of the pariſh where the 


offence ſhall be committed (if it is known where), or elſe 
where the conviction ſhall be. . 4. : 

And every perſon to whom any of the ſame ſhall be 
brought and offered to be ſold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ftolen 
or unlawfully come by) ſhall apprehend, ſecure, and carry 
before a juſtice (having it in his power ſo to do) the perſon 
ſo bringing or offering the fame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, and the 


ſaid materials ſhall be depoſited and diſpoſed of, as if he 


had been apprehended by the conſtable, beadle, or watch- 
man: And if it ſhall appear upon the oath of any perſon, 


. notwithſtanding he was concerned in ſtealing the ſame, if 
corroborated with other credible circumſtances, to the ſa- 


tisfaction of two juſtices, that there was reaſonable cauſe 
to ſuſpe that the ſame was ſtolen or unlawfully come by, 
and that. the perſon to whom the ſame was brought or 
offered did not (having it in his power ſo to do) apprehend, 


ſecure, and carry before a juſtice the perſon who brought 
or offered the ſame; then the perſon to whom the ſame 
was brought or offered, ſhall be adjudged guilty of a miſ- 


© demeanor. /. 5. | 


And perſons for the two former miſdemeanors, in ha- 
ving or carrying any of the ſaid goods, ſhall forfeit for the 


- firſt offence 40s. for the ſecond 41. and for every ſubſe- 


quent offence 6 l. and for the other .miſdemeanor, in not 
| ; carrying 


» 


# 
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carrying a ſuſpected perſon before a juſtice, ſhall forfeit for 
the firſt offence 20s. for the ſecond 40s. and for every . 
ſubſequent offence 4 1. by diſtreſs ; half to the informer, and | 
half to the overſeers for the uſe of the poor where the of- 
fence was committed (if known), or otherwiſe, where the 
conviction ſhall be. And if no ſufficient diſtreſs ſhall be 
found, then to be committed to the common gaol or other 
priſon or houſo of correction for one month for the firſt of- 
fence, for the ſecond two months, and for every ſubſe- | 
quent offence till diſcharged by order of ſeſſions. ſ. 6. 

The conviction to be on parchment, and to be certified | 
to the next ſeſſions, and there filed; in the form or to the | 
effect following, viz. 


Middleſex, E it remembred, that on the——— day of | 
to wit. — the. FA, O. was con- | 
victed before us. the juſtices of the peace for — 
of a miſdemeanor, in having in his poſſeſſion lead, iron, copper, 
braſs, bell-metal, or ſolder, ſiſpected to be ſtolen or unlawfully 
come by, and not producing the party or parties of whom he 
bought or received the ſame, nor giving a ſatisfattory account 
haw he came by the ſame [or, in having, carrying, or convey- 
ing of lead, iron, copper, braſs, bell-metal, or ſolder, ſuſpected, 
to be ſtolen er unlawfully come by, and not producing the party - 
or parties from whom he bought or received the ſame, nor any | bs | 
credible witneſs to depoſe upon cath the ſale or delivery thereof, 24 
and not giving a ſatisfackory account how he came by the ſame; | 
or, of neglectiug ta apprehend and fecure the perſon who brought 
and offered to pawn, ſell, or deliver lead, iron, copper, braſs, : 
bell-metal, or ſolder, ſuſpected to be ſtolen or unlawfully come = 
by; as the caſe ſhall be:] Given under our hands and ſeals L 
the day and year aforeſaid. | Sis. 


Which conviction ſhall not be liable to be removed by Js 
certiorari, but ſhall he final to all intents and purpoſes. ſ. 7. 
And if any perſon, being out of priſon, ſhall commit any 
felony by ſtealing any of the ſaid materials, and afterwards. S 
diſcover two or more perſons who ſhall buy or receive any 
of the ſame, knowing the ſame to be ſtolen, fo as two-or 
more be convicted, he ſhall have a pardon, which ſhall alſo 
be a bar to an appeal. /.8. + | | 
And if any perſon ſhall be concerned in ſtealing any of 4 
the ſame, and ſhall afterwards, being out of priſon diſcover 
any perſon to whom he offered to ſell, pawn, or deliver the 
ſame, ſo as he be convicted of ſuch miſdemeanor; he ſhalt 
not be liable to be proſecuted for ſuch ſtealing. /. 9. 
11402 E 4 But 
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s 


But this ſhall not repeal any former law for the puniſn- 
ment of ſuch offenders; and perſons puniſhed by this act, 


mall not for the ſame offence be proſecuted by any ſuch 


former law. /. 11, + 


IX. Offering goods fare, t be file, t0 be pawned 
. X or fold. 


* 


b a ; * 
By the 30G, 2, c. 24. If any perſon who ſhall offer 


way of pawn, pledge, exchange, or ſale any goods, th 


himſelf, or of the means by which he became poſſeſſed 
thereof; or if there ſhall be any other reaſon to ſuſpe& 
that ſuch goods are ſtolen or otherwiſe illegally or clan» 
deſtinely obtained, it ſhall be lawful for any perſon, his 
ſervants or agents, to whom the ſame ſhall be offered, to 
ſeize and detain ſuch perſon and the ſaid goods, and to 
deliver him as ſoon as conveniently may be into the cuſtody 
of the conſtable or other peace officer, who ſhall immedi- 
ately convey ſuch perſon and the ſaid goods before a juſ- 
tice z and if ſuch juſtice ſhall upon examination and-in- 
quiry have cauſe to ſuſpect that the faid goods were ſtolen, 
or illegally or clandeſtinely obtained, he may commit him 
to ſafe cuſtody for any time not exceeding ſix days in or- 
der to be further examined; and if upon either of the ſaid 
examinations it ſhall appear to the ſatis faction of ſueh juſ · 
tice, that the ſaid goods were ſtolen, or. illegally or « - 


not. be able or ſhall refuſe to give a ſatisfactory account of 


deſtinely obtained, he ſhall commit the to the 


common gaol or houſe of correction, there to be dealt with 
according to law, . 7. | | 
Provided, that if ſuch goods ſo ſeized and detained as 
aforeſaid ſhall afterwards appear to be the property of-the 
erſon who offered the ſame to be pawned, exchanged or 
ſold, or that he was authorized by the owner thereof to 
pawn, exchange or ſell the ſame z yet nevertheleſs the per - 
ſon who ſhall ſo ſeize .or detain the party who offered the 
ſaid goods, ſhall be indemnified for having ſo done. ſ. 8. 


X Advertiſing or receiving a reward fer bel ping ts : 


By the 25 G. 2. c, 36. If any perſon ſhall publlckix 
0 a reward, Ae Eee aſked, for the return 


of things ſtalen or loſt, or ſhall make uſe of words therein 
| purporting that ſuch reward ſhall be given, without ſeiz- 


ing or making inquiry after the perſon „ 
| | ing! 
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thing; or ſhall offer to return to any pawnbroker, or 


other the money lent thereon, or other reward for the re- 


turn thereof, he and alſo the printer and publiſher of fuch 
advertiſement, ſhall reſpectively forfeit 50 I. with coſts, to 


him who ſhall ſue in ſix months. 
And by the 4 G. c. 11. Wherever any perſon taketh 


money or other reward, directly or indirectly, under pre- 


tence, or upon account of helping any perſon to any ſtolen 
goods; he hal 


him to be apprehended, and brought to trial, and give evi- 
dence againſt him) be guilty of felony in the ſame manner 
2s if he had ſtolen the ſame. /. 4. * 


Xt. Charges of proſecution and con victiou how to be paid. | 


By the ſtatutes of the 3 J. c. 10. and the 27 G. 2. c. 3. 
The offender, if able, ſhall pay his own charges for carry- 


ing to gaal, and gf thoſe who guard him thither; and if 
he is _ able, then the treaſurer ſhall pay the fame out 
of the county rates; as is ſhewn more at large in title 


Commitment. 
And by the 25 G. 2. c. 36. The court before whom 


* . 


may at the prayer of the proſecutor, and on canſideratign 


perſon hath. been convicted of any grand or petit larceny, * 


of his circumſtances, order the county treaſurer to pay 
him ſuch ſum as they ſhall judge reaſonable, not excged- 

ing the expences he was put to in carrying on the proſe- 

cution, with a reaſonable allowance for his time n 
all 


trouble: and the clerk of aſſize, or of the peace, 

forthwith make out ſuch order, and deliver the ſame to 
the proſecutor, on payment of 18. and the treaſurer ſhall 
pay the ſame on fight, which ſhall be allowed in his ac- 


counts. /. 11. 


And by the aforeſaid act of the 27 G. 2. c. 3. When 


_ any poor perſon ſhall appear on his recognizanc in ſuch 
l allow him his na- 


„to give evidence, the court may | 
ſonable charges, to be paid in like manner by the trea- 


ſurer; the proper officer to have 6 d. for makin 2 . 
© ſhall be 


order. Except in Afiddleſex, where the fam 
paid by the overſeers of the poor where the perſon was 


_ wpprehended, 


Warrant 


(unleſs he apprehend the felon, or cauſe 
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ee as A. I. of 


on not. 


day of ——— in the == year of the reign of —— 


Larceny. 


Warrant for larceny. 


Weſtmorland. ; To the conſtable of 


in the county f 
yeoman, hath this day made information and complaint 
upon oath, before me ———— one of his majefty's juſtices of 


the peace for the ſaid county, that this preſent day divers 


goods 0 


been 


im the ſaid A. I. to wit, have feloniouſly 
alen, taken and carried away from the houſe of him 
aforeſaid in the county aforeſaid, 


the ſaid A. I. at 
and that he hath juſt cauſe to ſuſpef?, and doth ſuſpect that 


A. O. late of ——— yeoman, feloniouſiy did ſteal, take, and 


carry away the ſame * Theſe are therefore to command yau 
forthwith to apprehend him the ſaid A. O. and to bring him 


before me to anſwer unto the ſaid information and complaint, 
and to be further dealt withal according to law : Herein fail 

Given under my hand and ſeal the day of 
in the year . . 


Note; The form of a warrant to ſearch for ſtolen goods 
is inſerted under the title Search warrant. 


by Indictment for grand or petit larceny in general. 


Weſtmorland. HE jurors for our bord the king upon 
Wok 1 their oath preſent, That A. O. late of 


| labourer, on the 


in the county of 


* F 


| in the county 44 one 
— 1 the goods and chat tels 


with force and arms, at 
linen ſheet of the value of = 


"of one, K. I. then and there being, felaniouſly did fleal, take, 


and carry away ; againſt the peace of our ſaid lord the king, 


His crown and dignity. 


Indictment for picking. of pockets, or otherwiſe 
pPrivately ſtealing from the perſon, 
Weſtmorland. T H E jurors for our lord the king hon 
5 their oath preſent, That A. O. late of 
— 5 the pariſh of — yeoman, on the —— day 
5 — i the — year of the reign of =—— with 


farce and arms, at the pariſh aforeſaid in the county afore- 
| faid, 
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Larceny. 
faid, one ſilver watch of the value of of the goods 
and chattels of one A. I. from the perſon of the ſaid A. I. 
ſubtilly, privily, craftily, and without the knowledge of the 


ſaid A. I. then and there feloniouſly did fleal, take and carry 


away ; againſt the peace of our ſaid lord e king, bhis- crown 
and dignity. OS Wo 


Indictment for breaking a houſe in the day time, 
ſome perſon being therein. 


Weſtmorland. +: HE jurors for our lord the Fing upon 


their eath preſent, that A. O. late of 


— in the county of- labourer, on the 
— in the year of the reign 2 
in the afternoon of the ſame day, with force and 
arms, at — in the county 4 | the dwelling houſe 
of one A. I. there ſituate, (one B. I. wife of the ſaid A. I. 
in the Jour houſe in the peace of of Ged and of our faid lord the 
king then being) feloniouſiy did break and enter, and one ſilver 
ſpoon of the value of ——— of the goods and chattels of him 


the faid A. 1. then and there 5 did ſteal, take, and 
B. I. then and there in bodily © 


carry away, and her the. ſai 
fear and danger of her Ice feloniouſly did put; againſt the 


LR 


peace of our ſaid lord the king, bis Horun and dignity. 


5 3 8 » 
Indictment for breaking a houſe: in the day time, 
| (no perſon being therein.) 


Weſtmorland. HE Jurors for our lord the king pon 


Wi: their oath preſent, That A. O. late of 


n th aay of in the year 
of the reign of —»—— at the hour of ——— in the after- 
noon of the ſame day, with force and arms, at — 5 


in the county aforeſaid, the dwelling houſe of one A. I. there 
ſituate, felomouſly did break and enter, and one ſilver ſpoon 


of the value of =——— of the goods and chattels of him the 
faid A. I. then and there felonoufly did fteal, take, and 


carry away; againfl the peace of our ſaid lord tbe king, _ 


crown and dignity. 


Indictment 


* 


at the hour 


75 


76 


Larceny, 


Indiftment for ſtealing if goods out of a P, Ware- 
houſe, coach-houſe, or ſtable. © 


Weſtmorland. "FH E jurors for our lord the ki 1 
_ T el oath ol eſent,” That A. 6 7 
1 he county aforeſaid, labourer, en the 
22557 of ——— in the ——— year of the reign uf = 
th force Joo arms, at =———— in the". county” ce 
one fir of chth of the walut f of the” goods and 
of one A. 1. in the ſhop of him tbe ſaid A. I. then 
aud there peing da then and there privately and feloniou 
K Ph, tale, e a9; 4. the Peace of ur aid 
4 th king, e eng ny 3 
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eee te case 0 ed ſee title Exelſe. 


HERE ante no which were 

made before the firſt year n of K. James 
the firſt, concerni — — the pac made in that 
year renders them all uſeleſs, the fame — 2 
reduce all the acts into one relating to that commodi 
which ſame thing was attempted in that king's reign, 
ſucceſs, in divers other articles. 

Therefore in this title I ſhall go no Farther back than 
the ſtatute of the 1 J. c. 22. And to avoid abundance of 
repetitions, I will firſt inſert the methods of recourring 
the ſeveral penalties, and will then proceed. with this artigle 
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— ee ide, to its being at een 
inet, — 2 ot 


J. Of the penalties under this title. „b Is < 
TI. Of bides before they come to abe lum. 
II. Of the tanning of hides. 

IV. Of the currying of hides. ben 
J. Of the ſearching and ſealing of leather, ; of 
VI. Of the triers of leather, © ont 
v1. of 
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*S 
Leather. 
VIE. Of the felling and regiſtring of leather. 
VIII. Of the nanifalturing of leather, or export- 


I. Of the penallies under this title, 


*X; 


1. All 0 by the act of the 1 J. c. 22. not here- Maney 
1 


er otherwiſe ſpeci; | 
6 the King, one third to Rim that hal 
third to the city, town, or lord of the liberty, 1 7. 
c. 22. 7. 46. 2 | 
And all lather, Ses, or other things made of tanned or 


7 


curried leather, ſeized and condemned by the triers hereafter 


mentioned, by the ſaid ſtatute of the 1 J. c. 22. if in Len- 
der, ſhall be brought to Guild-hall, and prized by indiffe- 


ry 2 and the value thereof divided, one third to 


he ſeizor, one third to the chamber of London, and one 
third to ſuch poor as thi mayor and four aldermen ſhall 
appoint : If in any other city, town, or place, they ſhal} 
de dry ht to the common hall of ſuch town, or to ſome 

| Vene and open place to be appointed by the lord of 


the liberty where no common hall is, there to be prized as 


"Hotefaid;- and the value divided, one third to the poor and 


und 


y directed, ſhall be divided one third 89% fotfeited 
l that Hall fue, and one ubs aint bat. 


in other deedy of charity after the diſcretion of the mayor 


or lord of che liberty, one third to the mayor for the uſe 


of the commonalty, or to the lord of the liberty where 


there is no mayor or other ſuch like officer, and one third 
to the ſeizor, 1 J. e. 42. ſ 46. 21 


2. And the aboveſaid forfeitures on the 1 J. may be faced Forfeitures on 


bor in any court of record, by action of debt, bill, plaint, g 7 J bn 
A Information, or otherwiſe. 1 J. c. 24. 46. d be Newer. 


And likewiſe all juftices of aſſite, juſtices of the peace, 


© mayors, and ſtewards of leets, may inquire thereof in their 
© ſeſhons, leet, or law day, and hear and determine the ſame. 


And moreover by the 9 An. c. 11. Any two juſtices 
near where the fockeitures on the faid act of the g An. 
ſhall de incurred, or offence committed, or where any of- 
fence ſhall, be committed againſt the aforeſaid act of 1 J. 
c. 22. may hear and determine the ſame; who ſhall on in- 
formation or complaint, in three months after any ſeizure 
made, or offence committed; ſummon the party accuſed, and 
the witneſſes ; and on appearance or contempt in not ap- 
pearing (on proof of notice giyen) ſhall proceed to examine 
wa... en eg _ witneſſes 


1-4. 14 
S I oy 


e e 


78 Lecther. 
| witneſſes on oath, and give judgment, and iſſue warrants 


for levying the penalties, and cauſe the diſtreſs to be ſold, 
if not redeemed in ſix days. And if either party is not 


fatisfied with the judgment, he may appeal to the next 


ſeſſions, who determine the ſame, and in caſe of 

conviction, iſſſle warrants for levying the penalties, 
a» 8 a # P 

J 36. | 


Forfeitures on 3. All forfeitures and ſums by the act of the 13 & 14 
the 33 and 14 C. 2. c. 7. ſhall be recovered in any court at Meſiminſter, 
SY 7 Fein any court of record in the city, town, county, or 
g place where the offence ſnall be committed; to be diſtribu- 
ted half to the king, and half to the informer. /. 10. 
= ' . , „ , ESTAS. 
I. Of hides befordzhey come: to the tanner. 
Gathing hides, I. If any raw hide or calf, ſkin ſhall wilfully or negli- 
gently be gaſhed or cut in flaying, or being gaſhed or cut 
ſhall be offered to ſale ; the butcher or other perſon who 
impaired the ſame, or the perſon offering the ſame to ſale, 
ſhall forfeit 2s. 6d. for every hide, and 1 8. for every calf 
ſkin, half to the poor of the pariſh where it is found or 
offered to ſale, and half to him that ſhall ſue. 9 An. c. 11. 
| J. 11. "Sy 
Watering hides, 7 2. No butcher ſhall water any hide, except in June, Juh, 
and Auguſt; on pain of 3s. 4d. 1 J. c. 22. f. 2. 
Rotten hides, _ 3: No butcher ſhal! offer any hide to ſale, being putre- 
Hed ; on pain of 3s. 4d. 1 F. c. 22. /. 2. 
ome may buy 4. None but tanners ſhall wy any rough hide or ſkjn 


' (except ſalt hides for the uſe of ſhips) ; on pain of forfeit- 
ing the ſame, or the value thereof. 1 J. c. 22. f. 7. 

Foreſtalling 5. No perſon ſhall foreſtal any hides, nor buy any but 

n. in open fair or market, unleſs of perſons killing the beaſt 


for their own houſhold, on pain of 6s. 8d. 1 F. c. 22. 
' > OY . e 
III. Of the tanning of hides. 
Who may bea 1. No perſon ſhall 'be a tanner, but wha hath ſerved 
n ſeven years, except the wife or ſuch ſon of a tanner as hath 
uſed the trade Pur years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wife or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof. 1 J. c. 
22. |. 5. 92 
| No 
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Leather. 


* 


1 No tanner ſhall be a butcher, on pain of 6s. 8d. a day. 


. 


1 J. c. 22. ,. 4. e N a 
No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 


the value thereof. 1 F. c. 22. /. 6. 


2. No perſon ſhall regrate or ingroſs any oaken bark; Oak barks 


on pain of forfeiting the ſame, or the value thereof. 1 7. 
Co 22. . I9. | ES d : | 
77 Ld ſhall fell any-oak trees meet to be barked, 


where bark is worth 2s. a cart load, over and above the 


charges of barking and pilling (except timber for houſes, 
ſhips, or mills) but between April 1. and June 3o. on pain 


of forfeiting the ſame, or double value thereof. 1 F. c. | 


2. Y; 20. RENT | 
No purveyor of timber ſhall fell for the king's. uſe, any 
oak timber tree meet to be barked, but in barking time 
(except for the king's houſes or ſhips); or ſhall receive any 
profit by any lops, tops, or bark of trees to be taken by 


them; or ſhall take or diſpoſe from the owner, any more 


of any tree ſo to be taken, than only the timber thereof to 
be uſed only about the king's. buildings or ſhips: on pain 


: of forfeiting to the party grieved, for every tree, and for 


the lops, tops, and bark of every tree 40s. And the 


owner may withhold any bark, lop, or top, any com- 
miſſion or other matter notwithſtanding. ..x F. c. 22. 


5 


3. No tanner ſhall ſuffer any hide or ſkin to lie in the Manner of tan- 
limes till they be overlimed ; nor ſhall put them into any ning. 


tan fats, before the lime be perfectly ſokened and wrought + 
out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, cul- 
ver dung, or hen dung; nor.ſhall ſuffer it to lie wet till it 
be frozen; nor ſhall dry it by the fire, or ſummer ſun; nor 
ſhall tan any hide or ſkin putrefied or rotten ; nor ſhall 
ſuffer the hides for utter ſole leather to lie in the woozes 
leſs than 12 months, nor the hides for upper leathers leſs 


than nine months; nor ſhall negligently work the hides in 


the woozes, but ſhall renew and make ſtrong their woozes, 
as often as ſhall be requiſite ; nor ſhall put to ſale any lea- 
ther tanned in any other ſort than by this ſtatute is limited: 
on pain of forfeiting every hide or ſkin tanned and offered 
to ſale contrary to this act, or the value thereof. 1 J. 
Co 22. /. II. , ; 

| dais. ſhall raiſe with any mixtures any hide to be 
converted to backs, bend leather, clouting leather or any 
other ſole leather, except they be for largeneſs, ſtate, and 
| growth 


Leather delivered 2 


the next market town. 


fit for that . to ** 1 * by * triers here 
after mentioned; on Pan of forfeiting the fame. * 
c. 22. þ 12, an * 
No perſons ſhall ſet the fats i in tan hills, orother places, 
where the woozes or leather may take any unkind Heats ; 
or mall put any leather into any hot or warm woozes ; or 


ſhall tan any hide or ſkin with any hot or warm wodzes * 


on pain of ĩol. and the pillory on three market Gays 1 in 
1 Fo 22. 10, 7. 

If any tanner or other perſon ſhall ſhave or caufs to be 

ſhayed any hide or calf ſſcin, before it be thoroughly tan- 


ned, whereby it ſhall be inipair&d3 he fhalt forfeic the 


ſame or the value, half to the king, and half to bim that 
half ſue. 9 Au. c. 11. . 12. 

Every tanner, who ſh: I have, cut, and rake the upper 
leather hides all over, or the necks of their backs and 


| butts; Shall forfeit the ſame,” or the value thereof, and 


the ſearchers and ſealers hereafter mentioned may ſeize 
them. 13 & 14 C. 2. C. 7. % 8. 
If any banner ſhall offer to ſale any leather not tho- 
roughly tanned or dried, to the fatisfaction of the tries ; 
he ſhall'forfeit ſo much as ſlall be ſo deficient, whether 
whole hides or part thereof. 1 J. 4 28. 188 


N. 'Of the currying of bh. 7 


t. No currier ſhall be a tanner, ſhoemaker, butrher, of 
r artificer uſing cutting of leather; on pain of for- 


Den 68. 8d. for eyery hide he ſhall curry durin _ 
time ing 65 l any of the fd miſlres, = , 


& 22. . 25. 
2 1 N e bling 8 


x0 che currier. Other — 1 who ſhall 1 any red tanned leather, Wach- 


Ta what time he 


hall curry it, 


in Zondon, or three miles thereof, ſhall before the next 
market day for ſale of leather, give notice thereof to ond 
of the curriers company, and in three weeks after ſhall 
deliver the leather fo bought (except what. ſhall de uſed 
for ſoles without being curried, 'tallowed, or dreſſed) to 
the ſaid currier, to wy curried, tallowed, of dreſſed; on 
pain of 6s. $d. for every backy butty hide, or calf fein 
13 C 14 C. 2. 7 85 

3. No currier re uſe to curry any "Jeather to him 
brought by any artificer being a cutter of leather, and bring 
ing with him fufficient ſtuff for the perfect Hquoring = 
ſame, with as convenient ſpeed. as may be, not exceeding 
eight days in ſummer, and 16 in winter, in the preſehce 
of the ſaid artificer, if he will be — otherwiſe in his 


4 abſence; 


Teither. 8 


abſence ; on pain of forfeiting to the party grieved for every 
hide or piece of leather not in this manner — and well 
and ſpeathly-drefled, 10 8. 1 F. c. 22. f 26. | 25 
And by the 12 G. 2. c. 25. If any currier ſhall refuſe to 
curry any leather brought or ſent to him by any perſon 
dealing or working in leather, or ſhall negle& to curry 
the ſame in 16 days between Sept. 28. and March 25. and 
in 8 days in the remaining part of the year; he ſhall, on 
L conviction before one juſtice, on the oath of one witneſs, 
i forfeit any ſum not exceeding 51. by diſtreſs ; half to the 
informer, and half to the poor. Perſons aggrieved may 
appeal to the next ſeſſions. /[. 4, 5, 6. | | | 
4. No perſon ſhall curry any leather in the houſe of any Manzer of cur- 
ſhoemaker or other perſon, but only in his own houſe 
ſituate in a corporate or market town; nor ſhall curry 
any leather except it be perfectly tanned ; nor ſhall curry 
any hide or ſkin being not thoroughly dry after his wet 
ſeaſon; in which wet ſeaſon, he ſhall not uſe any ſtale. 
urine, or any other deceitful or ſubtle mixture or means 
to hurt the ſame; nor ſhall e any leather meet for 
utter ſole leather, with any other ſtuff than with hard tal- 
low, nor with any leſs of that than the leather will re- 
ceive; nor ſhall curry any leather meet for over leather, 
and inner ſoles, but with ſufficient ſtuff, being freſh and | 
not ſalt, and thoroughly liquored till it can receive no | | 


"ow ow WW QC 


o 


9 
we 


* 


os more ; nor ſhall burn or ſcald any hide or leather in the 

5 currying; nor ſhall ſhave any leather too thin, nor ſhall 

he gaſh or hurt any leather in the ſhaving, or by any other 

7 means; but ſhall work the ſame ſufficiently in all points: 
4 on pain of forſeiting for every ſuch offence (other than in 2 

* gaſhing or hurting in ſhaving) 6s. 8d. and the value of 

N ſuch ſkin or hide marred by his evil workmanſhip; and 

Mt for every offence in gaſhing or hurting by ſhaving, double 

> ſo much to the wp Ay ton as the leather ſhall be im- 

all paired thereby, b judgment of the wardens of the 

ed curriers, and of the warden of the company whereof the 

to party grieved ſhall be. 1 J. c. 22. / 22. 

4 v. Of the ſearching and ſealing of leather. 

K 1. The mayor and aldermen of Londem (on pain of 401. Suchen and 1 


for every year make default, half to the king, and {+ in Lon- 
Half to him ry ſue) ſhall yearly appoint 8 freemen _ 
of ſome of the companies of cardwainers, curriers, {addlers, 
er girdlers (whereof one ſhall be a ſealer, and keep a ſeal 
tor the ſealing of leather); who ſhall be ſworn before them 1 
 Vor, III. CN „ hes to | | 


707 
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Leather: 


tds ds their office truly: And they ſhall ſearch and view all 
- tanned leather brought to market, whether jt is thorough]: 
tanned and tried; and if it is, {hall ſeal ene. 17. 
c 22. 

An —— of the ſaid ſearchers. ſhall be eee at the 
end of the year, and four new ones choſen; and no one 
ſhall continue in the office above two years together, nor 

all n again till after, the end. 5 three years 5. 
on pain of 10 l. a month. 1 FJ. . 22, þ 36, 
In ether places. 2, And all mayors, and lords of W fairs, and 
| markets, 1155 of the Ne of three * from . 
; ſhall (on like pain of 40 l.) appoint and ſwear yearly t 
W — honeſt and ſkilful men, to be N 
within their precincts; who ſhall ſearch. as often as they 
ſhall think good, or need ſhall be, and ſhall, ſeal aA 
they find ſufficient: And if they find an leather offered 
. to be fold, or brought to be ſealed, which, Mall be my 
| ficiently tanned or curtied, or any boots, ſhoes, bridles, 

8 or other thing made of tanned. or curried leather, inſuffi- 

* ciently tanned, curried, or wrought, they may ſeize and 

wy 2 the ſame, till they be tried by the triers. 1 F. c. 

22.7 


WER wardens of the curtiers ſhall ſearch and try all 
uch curried leather as ſhall be brought to any of their com- 
pany to be curried, and ſhall wich a ſeal therefore to be 
prepared, with convenient ſpeed, not exceeding ane day 
after the cur 

they ſhall find ſufficiently curried ; "taking for every hide 
ſo ſealed after the rate of one penny for the Lakes, and 
for every ſix dozen of calf ſkins one penny, to be paid by 
the curtier: | on pain of forfeiture for every hide not 
ſearched and fealed 6s, 8 d. 1 J. c. 22. fo 27. 

But they ſhall not viſit, ſearch, or ſeize. any leather, 
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curriers, 1 W. ſefſ. 1. + 

- Penalty on the 4. If any ſearcher or ales all refuſe with convenient 

1 or ſealer ſpeed to ſeal any leather which is ſufficient, or dd allow that 
I og. 


receive any bribe, or ea any other ſee than by this act 


＋ 37. Wet * 


153 8 * 


and. requeſt made, ſeal ſuch. leather as 


hide, er ſkin, but ſuch as ſhall be curried or dreſſed with- 
in London or three miles thereof, by ſome members of their 
own company, __ in any other place but in the open 
market, or in the ſh pe. * or. warehouſes of ſuch 


which is inſufficient ; he ſhall forfeit 40s. If he ſball 


is appointed, he ſhall forfeit 251. And if he ſhall reſuſe 
to execute his office, he thall n J., 1 < 22. | 


= A 


 Leavhee. = 
F. If any perſon mall deny, or withſtand, or not Tuffer Penalty on bin- 
e. ſeeing or Kier of infciehr warts, he thall for- bn. 
A N. r e 


1 by 16 32 14 7 „9 1 * 1 35 2 ' 9+ 0 7 8 v7 4 + g 118 11 
Fl. Of ite triers of leatber. 
9 5 23 . * . F 7 : g p - N l = 


had © 2 'of Lind (on pain of 5 J. half to the Triers in Loa- 
king, and half t& him that ſhall ſue) fhall within fix days don. 
after notice giVen to him of arry ſeizure of any leather, red 
and unwrought, appoint fix triers, two of the cordwain- 
ers company; ths of the curriers, and two of the tariners 
uſing Lendl market; Who upon their oaths to be ta- 
ken before 448, all on the ſecond or third market day 
for lenther (to de holten on Tarſday, 13 & 14 C. 2. c. 7. 
. 9.) in the afternoon, try whether the ſame be ſufficient 
er not. 1 J. c. 22. / 33, 35 | „ | 
- "Tu Every other mayor, or lord of liberty, out of the In other places, 

edinpaſs of three miles from Londun, within whoſe pre- 

cinets any ſeizure of any tanned leather, red or curried, 

or of any ſhoes, boots, or other wares made of tanned lea- 
thier, hall be, mall (on like pain) with all convenient 
ſpeed after notice given to him of ſuch ſeizare, appoint ſix. 
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honeſt and expert men, to try whether the fame be ſuffi- | J 
- cient or not; the fame trial to be openly on ſome market | 
day, and within is at the fartheſt from the time of the | | 
ſeizure, upon the baths of the ſaid ttiers. 1 J. e. 22. / 34. 
3. Triers not doing their duty, ſhall forfeit 5 1. 1 J. Triers miſbeha- | 
£22. 7 35. we is * 2 bes | 15 . 
= VII. Of the ſelling and regiſtring of leather. 
| 1. No perſon ſhall put to ſale any tanned leather, red and Selling unſealed, 
er, unwrought, but in open fair ot market, unleſs the ſame. 
h- Hath been firſt ſearched and ſealed; nor ſhall offer to ſale 
eir any tanhed leather red and unwtought before it be ſearched 
den aid frafed; on pain of fotfeiting the ſame, or the value 
ch | thertof, and alfs fbr every hide or piece 68. 8 d. and for 


evety dozen of calves fkifls 38. 4d. 1 F. c. 22, , 14. 
But no perſon ſhall bear aal 00 ſelling b 
any ſheep ſkins unſearched or anfealed, N . 

2. All red tanned leather ſhall be bought only in the open Where to be l 
fair or market, and not in any houſe, yard, ſhop, or other and regiſtred. 
place; on pain of forfeiting the ſame, or the value thereof, 
and the contract to be void. And all ſuch leather ſhall be 
ſearched and ſealed before ſale, and on ſale ſhall be regiſtred, 

and an entry made both by the buyer and ſeller, both being 
| | 1 preſent, 


* preſent, and their names and anelling entred into the 

. | book of the regiſter ; on pain that every ſuch buyer or 

| ſeller who ſhal all make default, ſhall x7 PH the ſame or the 
value thereof. 13 & 14 C. 2. f. J. J. 4. 

ee for reziſtting. 3. Searchers and ſealers ſhall keep a een, wherein 
they ſhall enter all bargains made for leather, hides, or 
ſkins, during the fair or. market, being thereunto required 
by the buyer or ſeller, with the prices; taking for ſearch · 
ing, ſealing, and regiſtring of every ten hides. backs, or 
butts, of the ſeller, 2d. and ſo after the rate; and for 
every ſix dozen of calves ſkins or ſheep ſkins 2d. and of 
the buyer after the ſame rate, 1 J. c. 22, % 1 

Regiſtring in 4. All red tanned leather which ſhall be brought Jed 

— Londen, or within three miles thereof, ſhall be brooght to 
* Leadenhall before it be houſed, and there viewed w m_—_— 
it hath been ſearched or "ſealed, and ſhall be regiſtre 

3 the ſearchers, with half ſuch fees to be paid for SIN of 
the ſaid tanned leather as ſhall be bought out of London, 
or three miles compaſs from the ſame, and ſearched and 
ſealed before it be brought within the city; on pain that 
every perſon houſing or not bringing his leather to Laden- 
hall as aforeſaid, ſhall forfeit for every hide or ſkin 6s. 8d, 
„c. 22. 8. 
Buyer of leather LA By 195 rf. c. 22. No perten ſhall buy any enten 


— 5g leather unwrought, but who ſhall” work the ſame into 


of. /. 8. 
it by the 12 G. 2. c. 25. All perſons who deal or 
work in leather, may buy a | forts of tanned leather in 
open fair or market, whether curried or uncurried, being 
firſt ſearched and ſealed; and may cut ry ſell the ſame 
in any ſmall pieces in their open A EE. 
And by the 1 . f. 1. c. 23. 1 dealers W 
in leather may buy a rat of req tanned leather in open 
fair or market, whether cyrried or uncutried, being 
ſearched and ſealed, and may fell it again in their « open 
ſhops, or cut and convert it into other made ware. A 
IT Þ maybe 6. Within London, or three miles thereof, no rlen 
ſhall ſell any wares appertainin to the miſtery of any ar- 
tificer, cutting leather, but only 
fair or market, whereby dr nene may have ſearch 
thereof; on pain of n the W and a 05. 
AY. & Fi W ee eee ara 
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wares; on pain of forfeinng the ſame, or the value there. 


in open ſhop, —.— 
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oſener make ſearch and _ of all boots and 


Leather. 


dreſſed like Spaniſh leather), but of leather well and truly 
and curried in manner aforeſaid, or of leather well 


and truly tanned only, and well ſewed, without mixing 


ayerleathers,. that is to ſay, part being neats leather, an 

part calyes leather; nor. ſhall, put into any part of any 
ſhoes or boots, any leather made of a ſheep ſkin, bull 
hide, or horſe hide; nor in the upper leather of any ſhoes, 
or into the heat apts any boots (the inner part of the 
ſhoe only excepted). any part of any hide from which the 
ſole leather is cut, called the wombs, necks, ſhank, flank, 
powle or cheek; nor ſhall put into the utter ſole an 

other leather, than the beſt. of the ox or ſteer hide; nor 
into the inner ſole, any other leather than the wombs, 
necks, powle, or cheek ; nor into the treſwells of the dou- 
ble ſoled ſhoes, other than the flanks of any the hides 
aforeſaid; nor ſhall make or put to ſale between September 
30. and April 20. any ſhoes or boots meet for any perſon 

above four years old, wherein ſhall be any dry Engliſb lea- 


* 


ther, other than calves ſkins or goat ſkins made or dreſſed 
like Spaniſp leather; on pain of forfeiting for every pair 


of ſhoes or boots 3s. 4 d. and the value thereof. 1 J. 


2. And if any ſhoemaker, ſaddler, or other artificer Artificers work. 
uſing of leather, do make any wares of any tanned. leather ins bad leacher. 
inſufficiently tanned, or of tanned and curried leather being | 


not ſufficiently tanned and curried ; he ſhall forfeit the 


ſame, and the value thereof. 1 F. . 22. / 44» 
ao If any ſhoemaker or cobler within London or three Shoemakers in 
miles thereof, . ſhall put any tanned leather into any boots London. 

or ſhoes, or other things whi | 
ſhall not be well and perfectly tanned; or do put any cur- 
_ ried. leather into boots or ſhoes or other things made of 
leather, which ſhall nat be ſufficiently tanned and curried, 
and alſo ſealed; he ſhall forfeit the ſame, and the value 


made of tanned leather, which 


thereof. 1 J. c. 22. /, 


4. And the maſter and wardens of the miſteries of cord- Search in Lon- 
wainers, curriers, girdlers, and ſadlers of Londen (on pain don for inſufñ · 
of 40 l. for every year they make default, half to the king 


and half to him that ſhall ſue) ſhall once a quarter or 
oes, and 


3 other 


Exportation. 


Leather; 


other wares made of tanned leather, within three miles of 
Landon, and if they are not truly, wrought, they may ſeize 


and carry the ſame to their ſeveral common halls, "he 


Coe 22. . 29 . 

had by the 1 N. ko, 1. 4. f 3+, Every hide, ſkin, 
or piece of tanned. leather ſhayed or liquored, of what co 
lour ſoever, with any lawful liquor or dreſſing, and 
well and traly curried, ſhall baudremed me IR the 
ſaid ſtatute of the 1 J. c. 22. bus , ⸗⸗ 

F. All ſorts. of leather and ſkins, tanned or. c_drofied, 
* eee 20 8. 5) C. 86 5 ee N E 


” * 
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Teurer. 
D LY. the. 13 U 14 C. 2. 6. 4. Ledumee in chwebes, un 
I. licenſes, os net conforming to the liturgy, ſhall be. 
diſabled, and ſhall alſo ſuffer three months, impriſonment 
in the common 8 and two, juſtices (or the mayor in 


a town corporate) ſhall, upon certificate from the ordi- 
nary, commit them accordingly. / 1923. 


E E T (leib, lathe, lathe) is of Saxon original, 
and ſeemeth to be no otber than the court of the 
lathe; as the county court is the court of the county. 
For in ancient times the counties were ſubdivided into 
lathes, rapes, wapentakes, hundreds, and the like. And 
the ſheriff twice a year performed his tourn or perambula- 
tion, for the execution of juſtice throughout the county. 
Afterwards. this power of holding courts was granted to 
divers great men, within certain, diftrifts. And from 
hence, theſe courts, holden within particular parts of the 
county, have deſcended unto us without variation, under 


the name of the leet, lath, or lathe courts. ; 
2. The court leet is a court of record, having the ſame 


juriſdiction within ſome particular precinct, which the 


* s torn, hath in the e 2 Haw. 72. 


3. For- 


Leet. | 87 
F 3. For the leet, or view of frankpledge, was by the Leet derived 
8 1 bing (for eaſe of the people) — ons of derived rem __— CO 
: the torn; who did grant to the lords to have the view of 
the tenants and reſiants within their manors; fo as the 
8 tenants and feſtants ſhould have the ſame juſtice that they 
5 had before in the torn, done unto them at their ow] n 
8 : doors, without any charge or loſs of time. 2 ft. 91. 
—_— © '4. The inflitution hereof for keeping of the king's peace, Frankp'cdge, 
| 8 was, that every freeman at his age of 12 years (except 
* 5 peers, clergymen, and tenants in ancient demeſne, 2 Haw, 
| N 57.) ſhould in the leet, if he were in any leet, or in the 
: torn if he were not in any leet, take the oath of allegi- 
* 5 ance to the king; and that pledges or ſureties ſhould be 
5 found for his truth to the king, and to all his people, or 
elſe to be kept in priſon: This frankpledge confiſted moſt 
commonly of ten houſholds, Which the Saxons called theo- 
5 thung, in the north parts they call them tenmentale, in other 
E 8 laces of England tithing ; whereof the maſters of the nine 
P ; families who were bound, were of the Saxons called freoborgh, 
which in ſome places is to this day called freeboroto, that 


8 '$ is, free ſurety, or frankpledge, and the maſter of the tenth 
* houſhold was called rhenrfhEν nn, to this day in the weſt 
3 called fithingman, and tihenheofod, and freoborber, that is, 
0 capitalis plegius, chief pledge; and theſe ten maſters of 

— families, were bound one for another's family, that each 


man of their ſeveral families ſhould ſtand to the law, or 
if he were not forthcoming, that they ſhould anſwer for 
the injury or offence by him committed. And the pre- 
cinct of this frankpledge was called decenna, becauſe it con- 
„ ſiſted moſt commonly of ten houſholds ; and every man 
0 of thoſe ſeveral houſholds, for whom the pledge or ſurety 
_ was taken, were called decennarii; which names are con- 
* tinued as ſhadows of antiquity to this day. 2 ft. 73. 
d And by the due execution of this law, ſuch peace was 
* univerſally holden within this realm, as no injuries, homi- 
's cides, robberies, thefts, riots, tumults, or other offences 


0 were committed; fo as a man with a white wand might 
w— | ſafely have ridden before the conqueſt, with much ny 
e about him, without any weapon, throughout England. 
r 2 Inft. _— AI\ $13 3] Noon Ef W 8 


hut nò perſon is obliged to appear at any leet, within 
e the precincts whereof. he doth not reſide. 2 Haw. 7. 
E 5. He that claims a leet by charter, muſt hold it on the Leet when te be 
5 days preſcribed by the charter; he that claims it by pre- bokes. 
ſcription, may claim to hold it once or twice every year, 
* at any ſuch days as ſhall upon reafonable warning be ap- 
F 4 pointed, 
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appointed, if the- uſage bath been ſo that it hath been 
kept at uncertain times z ox elſe it ought to be kept at 


E certain AI and — 35 by rn ern | 


Offences within. ,, + an 2 —— done within the jurifdition of the leet, 


the leet, not in- be not.preſented-in the Jeet, the ſheriff, in his torn cannot 


N Wed inquire of it; for that Which is within the precinct of the 


leet, is exempt from the tarn, otherwiſe there might be a 
double charge; . but in that caſe a writ, may be directed 0 1 
the ſheriff to enquire thereof. 4. 0 „261. 8 01 11802 


Steward may . 7. It ſeems that a court leet is ſo far intruſted with the 


—_— tor aa Feeping..of..the, peace within its own precinct, chat . 


ſteward of it may by nne bind any perſon to the 
N who ſhall make an affray in his preſence, fitting 
the court, or may commit him to ward, either for want "of: 


- fureties,. or by way of puniſhments, without demanding 7 
== ol him, in which caſe be may afterwards.im- 


a fine according to his diſeretian. 2 Haw. 4. 


| What felonies 8. The leet hath power to receive, indictments of felo- | 


are cognizable in nĩes at the common law, but not of felonies by act of 
* e unleſs ſpecially limited thereto. 2 H. H. 71. 


Other publicæ 9. Furthermore, this court hath cognizance of a great 
effencs, number of offences, both by the common law, and by ſta- 


tute 3 as for inſtance, tipling in alehouſes; aſſaults whereby 
bloodſhed. 


daries ; bakers ; - brewers; butchers ; curriers; eottagets 
and inmates; deciners or ſuitors not. appearing in the leet 


rays, waifs, and treaſure trove; eaves droppers ; foreſtal- - 


2 regrators, ingroſſers; deſtroyers. of game; gameſters; 
ele breakers; neglecters of hue and cry; 3 ers ; inn⸗ 
ho weng l millers; 3 night walkers; common nuſances ; 


pillory and ſtocks, and common pounds; reſcous; 
Trolls; . 


ers; ſearchers of leather; ſtoned horſes of 


two years old put on the common; vietuallers;; conſta- 


bles, e watch and ward ; weights and meaſures ; s 
an others by particular ſtatutes. Mod b. 4. c. I. 


47 EY 


Private offences, 10 ut a man cannot be preſented in the leet for ſur- 


charging the common, or for digging in the common z 


becauſe this concerns the private, not the publick. intereſt, 


and belongs rather to * n A to ingoire. of it. 
Wald b. 4. c. 1. 


Within what 1. Alſo no offence is is 5 in the 2 SE. 


nas 23 aroſe, ſince. the holding of the laſt court. 2 Haw, 66. 


Conftables cho« 
ſea in the leet. ** ſworn i in the leet or torn, 2 Haw. 62. 


13: The 


-— 


enſueth; common barators ; bawdy houſes, de- 
fects, in bridges and highwa 7 deſtroyers of ancient boun- 


12. The conſtables of common right are to be choſen | 


„ 
13. The leet feems not to be within the equity of the Jure. 


ſtatute of 1 R. 3. Which requires that the jurors in the 
torn ſhall have 208. a year freehold, or 26 5. G d. copyhold 


or cuſtomary; for it is ſaid, that any perſon happening to 


be preſent at the leet, or to be riding by the place here 


it is holden, may for the want of jurors be compelled 


the ſteward to be ſworn, Whether he be reſident within 


the leet or not; by which it ſeems to be implied, that any 

perſon Whatſoever is W GY of ug put pon the j Jury in 

a court leet. 2 Haw. 69. 

14. Indictments in the leet ought to be l v roll indent- eee E 
ed, dne to remain with the indictors, and the other wick 

the ſteward, to prevent imbezilling. 2 Haw. 69. 

15. Although the leet may receive indictments of fe+ Inditments of 
lony, yet it cannot hear and determine them, but muſt — how d 
ſend them to the gaol delivery, there to be heard and de- 
termined, if the Bandera are in euſtody; or remove them 
by certiorari into the king's bench, that procefs may be 
made upon them to outlawry. 2H. H. „ 

156. It ſeems to be agreed, that a preſentment i in the be 
leet of any offenee within the juriſdiction of the court, 
being neither capital nor concerning any frechold, ſub- 
jects the party to a fine or amerciament without any farther 
proceeding, and admits of no traverſe to the truth of it: 
But if it touch the party's freehold, it may be removed 
into the king's bench, and there traverſed. 1 Haw. 217. 
* 2 Haw. 71. 

A fine is a pecuniary Wa aſſeſſed by the Fine. 
neva for an offence or contempt committed in court, 
or by publick officers out of court, in adminiſtration of 
their offices z a fine is always aſſeſſed by the ſteward, and is 
not tobe affecred, though ſometimes it is called an amercia- 
ment; and the lord by a ſpecial warrant to the bailiff may 
diſtrain, or he may have an action of debt, for a fine im- 
poſed ; but he cannot impriſon; but this is the hy court 


that can ſine and not impriſon. Mood b. 4. c. 1 aw, 61. 


18. An amerciament is a pecuniary nia, aſſeſſed 4 | Amerciament, 


| by the homage or jury, for offences committed out of 


court by private perſons, to be mitigated by affrerers 
{from affeurer, to tax), who are to affirm the reaſonable. 
neſs thereof upon their oaths, where no expreſs penalty is 
inflifted by ſtatute ; and for this alſo the lord may have an 


action of debt, or may diſtrain of common right, and im. 


pound the diftreſs, or ſell it at his pleaſure, but cannot im- 
priſon for it. Mean b, BE: 6. 1. | 
| ä 19. Knd 


19. And upon preſentment of a nufance, the ſ{&ward 


may either amerce the perſon, and order him alſo to re- 


move it by ſuch a day, under pain of forfeiting a certain 
ſum; or he may order him to remove it, under fuch a pain, 
withoutamercinghim at all: and oh preſentment at another 
court, that he hath not removed ſuch nuſance (having had 
notice thereof) the pain may be recovered by diſtreſs or 
action of debt, without farther proceeding. 2 Haw: 61. 
20. It ſeemeth that of common right any court leet, with 
the aſſent of the tenants, may make by-laws under certarn 


__ penalties, in relation to matters properly wichin the cogni- 


zance of ſuch court, as the reparation of the highways, 


and the like: and alſo a court baron by euftom may make 


by-laws, for the well regulating of commons, and ſuch 
like private matters. And therefore where a court leet and 


pillory and 
ſtocks 


Buſineſs devolved 
on the ſeſſions, 


baron are holden together, as they uſually are, it ſets, 
that what is tranſacted therein, in relation to publick mat- 
ters, ſhall be applied to the juriſdiction of the court leet, 
and what is done in relation to private matters, fhall bt 


intended to be done by the court baron. 2 Haw. 68. 


21. The ford of the leet ought to have a pillory and 
tumbrel; and for want thereof, he may de fined, or his 
weerey Rtzed”” Ep BE SgY. 1027 He OT g6 Tg oreh frees, 
But the ſtocks are to be provided at the charge of the 
town; for originally they were not to puniſh, but to 
keep men in hold. d b. 4. c. 1. HOVE TONE ee 
22. But the buſineſs of the leet hath declined for many 
years; and is devolved on the quarter feffions. © 


” N 
». — — 
— — * 9 
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Letter. 


| B the 9 G. c. 22. and 27 G. 2. c. 15. If any per- 


ſon ſhall knowingly ſend any letter, without any 


name ſubſcribed thereto, or ſigned with a fictitious name, 


demanding money, or other valuable thing; or threat- 
ning to kill or murder any of his majeſty's ſubjects, or to 
burn their houſes, outhouſes, barns, ſtacks of corn of 


grain, hay or ſtraw; tho' no money or veniſon. or other 
valuable thing be demanded by ſuch letter; or ſhall reſcue 
any perſon in cuſtody for ſuch offence ; he ſhall be guilty 
of felony without benefit of clergy. _ | 
| Seditious or defamatory letters, belong to title Libel, | 
; 5 Lewdnels. 


any 


ALemdnels 


Ba any offend their brethren by db 8 
inceft, or any other uncleanneſs, the churchwardens 

ſhall preſent them to the ordinary, and they ſhall not be 
admitted to the holy communion, till they be reformed. 
Can. 109. | 
2. But altho” lewdneſs be properly baniſbable by the 
eccleſiaſtical. law, yet the offence of keeping a bawdy 
houſe cometh alſo under the cognizance. of the law tem- 
poral, as a common nuſance, not only in reſpect of its 


endangering the publick peace, by drawing together diſſo- 


lute and debauched perſons, but alſo in reſpect of its ap- 


parent tendency to corrupt the r of both ſexes. 
3inft. 205... 1 Haw. 196. | 
3. And in general, all open Amine groſsly ſcanda- 
„ indictment. at the eee 
bY Heat. 7. . 
4. And offenders * this kind, are e puniſhable not only 


| with fine and impriſonment, but alſo with fuch infamous 


puniſhment as to the court in once thall ſeem pro- 
per. 1 Haw. 196. 

5. And upon information given to a conſtable, that a 
man and woman are in adultery or fornication. together, or” 
that a man and woman of evil rgport are gone to a fuſ- 
pected houſe together in the night, the officer may take 
company with him, and if he find them ſo, he may carry 
them before a juſtice, to find ſureties of the good behaviour. | 
Dale. c. 124. 2 Haw. 61. 

6. For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for haunt- 
ing bawdy-houſes with women of bad fame, as alſo for 
keeping bad women in his own houſe. 1 Haw. 132. 

7. And a wife may be indicted together with her haſh 
band, and condemned to the pillory with him, for keeping 
a bawdy houſe; for this is an offence as to the government 
of the houſe; in which the wife has a principal ſhare; 
and alſo ſuch an offence as may generally be preſumed to 
be managed by the intrigues of her ſex. 1 Haw, 2. 

8. And if a wife go away, and remain with an adul- 
terer without being reconciled to her huſband, ſhe ſhall 


loſe her dower. 2 Inf. 


435. 
9. But if a perſon is indicted for frequenting a wt 
houſe, it muſt appear that he KNEW it to be ſuch a houſe ; 


and 


Lewdneſs. 
and it muſt be expreſsly alledged that it is a bawdy 
houſe, and not chat it is ſuſpected to be ſo. Mood 
5. 3. c. 3. 
10. On an indiQment for keeping a diſorderly houſe, a 
female witneſs ſwore, that ſhe was a ſailor's wife, and Au- 


ring her huſband's abſence out of the realm ſhe had often 


proſtituted her ſelf there: Lord Raymond' ſaid, it was an 
— — evidence and ee Wann Buri. 
y- © in 
1 But it: be een cangat be indited-for - 
iog a bawd generally, for that the bare ſolicitation of cha» 
ſtity is not indictable. fon Ego: 1 Salt. 38. 
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Indiement for keeping a diſorderly houſe.” 


Weſtmorland. - HE jurors for our Modi hong eee 
in the . labourer, ont 


Tear oe) thet A0. (ain of mire 
in the. year of the reign-0 eee er ee 
times as well befare as ow mak quit force, and arms at 
aid, in the. county- afoteſaids did tech and maintain, 
and yet-doth- keep and maintains ad certain ; common 1 ill-ge- 
werned. and diſorderly houſe, and in his ſaid houſe, | for his 
own lucre and goin, certain evil and :#ll-diſpoſed. perſons; as 
well men. us women, f euil name and fame, and of 
converſation, to frequent and come: together lun, and the faid 
divers other times, © there gala end. 1vilfully Gi 
, 


and procurt 3 and the ſaid men. and. women, in bis ſaid 

at unlawful times, as well in the nigbt as in the, day, t 
and the ſaid other times, there: ta he and remain, drinking, 
tipling, whoring, and miſdebaving themſelves, unlaufuly and 
wilfully did permit, and yet >deth permit, to the great da- 
mage and common nufance | all the ſuljecis of our ſaid lord 
the king, and againſt the _ uf. ph dag figs 5 
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A Libel #5 u malicious defamation of any perſon, expreſſed 
ne. — — n a- 
erje: the reputation ane that is alive, or the. memory , of one 
that 15:degd, Wood b. 3. c. 3 we | 
A malitions defamation} And the ſcandal which is expreſ- 
ſed in a ſcoffing and ironical manner, is as properly a mali- 
cious defamation,” as that which is expreſſed in direct terms; 
as where à perſon propoſes one to be imitated for his cou- 
rage, who is known to be a great ſtateſman, but no ſoldier 
and another to be imitated for his learning, who is known 
to be a great general, but no ſcholar; and the like: which 
kind of writing is as well underſtood to mean only to up- 
braid che parties with the want of theſe qualities, as if it 
had directly and expreſsly done fo. 1 Haw. 194. | 
And from the fame foundation ĩt hath alſo been reſolved, 
that a defamatory writing, expreſſing only one or two let - 
ters of àa name, in ſuch a manner, that from what goes be- 
fore and follows after, it muſt needs be underſtood to ſig- 


nit ſuch a particular perſon, in the plain, obvious, and 
U 


natural conſtruction of the whole, and would be perfect 
nonſenſe if reſtrained to any ather meaning, is as properly 


a libel, as if it had expreſſed the whole name at large; for 


it brings the utmoſt contempt upon the law, to ſuffer its 
juſtice to be eluded by ſuch trifling evaſions: And it is a 
ridiculous abſurdity to ſay, that a writing which is under- 
ſtood by every the meaneſt capacity, cannot poſſibly be un- 
derſtood by a judge and jury. 1 Haw. 194. 
And it matters not whether the libel be true, or whether 
the party againſt whom it is made be of good or bad fame; 
for in a ſettled ſtate of government, the party grie ved ought 
to complain, for any injury done to him, in the ordina 
courſe of law, and not by any means to revenge himſelf, 
either by the odious courſe of libelling, or otherwiſe. 5; Co. 
125. But this is to be underſtood, when the proſecution 
is by information or indictment; but in an action on the 
caſe, one may juſtify that it ĩs true, I vod b. 3. c. 3. 

Of any perſon] Where a writing inveighs againſt man- 
kind in general, or againſt a particular order of men, as 
for inſtance, men of the gown, this is no libel; but it 

muſt deſcend to particulars and individuals to make it a 
libel. 3 Salt. 224. EEG . 
And it hath been agreed in the court of king's bench, 


chat a writing full of obſcene ribaldry, without any kind of 


reflection 


reflection upon any one, is not puniſhable at all by any 
proſecution at common law: yet it ſeems that the author 
may be bound to his good behaviour, as a ſcandalous perſon 
of evil fame. 1 Haw. 195. _— f 
But if the libel is only againſt a private perſon, yet it de- 
ferveth ſevere puniſhment; for albeit the libel be againſt 
one, yet it inciteth were. of voy ſame family, kindred, br 
ſociety, to revenge, and fo tendeth by conſequence to quar- 
— f bn ng the peace, and = de che cauſe of effu- 
ſion of blood, and of great inconvenience: But if it be 
againſt a magiſtrate, or other publick perſon, it is a greater 
offence ; for it concerneth not only the breach of the peace, 
but the ſcandal of the government. 5 Co. 125. © 
' Expreſſed either in printing or writing, figns or pictures] 
A libel 1s either in writing, or without writing : In wri- 


ting, when an epigram, rhyme, or other writing is pub- 


liſhed to the contumely of another,” by which his fame or 
dignity may be prejudiced : Without de may be by 
pictures, as to paint the party in any ſhameful and ignomi- 
nious manner; or by ſigns, as to fix a gallows, or other re- 
proachful and ignominious ſigns at a man's door. 5 Co. 125. 

| 7 G. Mayor of Nortbampton's caſe, He ſent lord 


Halifax a licence to keep a publick houſe, which the 


court ſaid was a libel in the caſe of a perſon of his quality, 
and granted an information for it. Str. 422. 
Or the memory of one that 1s dead}. For the offence is 


the ſame, whether the perſon libelled be alive or dead. 


50e. 125. 


II. Who are puniſhable far it. 


It is certain, that not only he who compoſes à libel, or 
procures another to compoſe it, but alſo he who publiſhes, 
or procutes another to publiſh it, are in danger of being 


puniſhed for it; and it is ſaid not to be material, whether 


he who diſperſes a libel knew any thing of the contents or 
effect of it or not; for nothing would be more eaſy, than 


to publiſh the moſt virulent papers with the greateſt ſecu- 
rity, if the concealing the purport of them from an illite- 
rate publiſher, would make him ſafe in diſperſing them. 


1 Haw, 195. . 


a libel himſelf, or hath heard it read by another, do aſter- 


wards maliciouſly read or repeat any part of it, in the pre. 


4 — 


of an unlawful publication of it, xr Haw, 195. 
5 | 2 Alſo 


ſence of others, or lend or ſhe it to another, he is guilty. 


Allo it bath been ſaid, that if he who hath. either read. 


Libel. 


Alſo it hath: been bolden, that the copying of a libel ſhall | 
be a concluſive evidence of the publication of it, unleſs the 
party can prove, that he delivered it to a magiſtrate to 


examine it. 1 Haw. 195. ee 
Andi it hath been ruled, that the finc'ng a libel on a 
boakſcler's ſhelf, is a publication of it by the bookſeller ; 
and that it is na excuſe to ſay, that the ſervant took it 
into the ſhop without the maſter's knowledge ; for the law 
preſumes the maſter to be acquainted with what the ſervant 
does. Seſf C. V. 1. p. 33. KX. and Dadd, 10 G. | 
And it ſeems to be the better opinion, that he who firft 


writes a libel dictated by another, is thereby guilty of ma- 
king it, and conſequently puniſhable for the bare writing; 
for it was no libel, till it was reduced to writing: For 
the eſſence of a libel conſiſteth. in the writing of it; for if 


a man ſpeaks ſuch words, unleſs the words be put in wri- 
ting, it is not a libel. 2 Salk. 419. 1 Haw. 195. 
-Alfo it hath been reſolved, that the ſending of a letter 
full of provoking language to another, without publiſhing 
it, is highly puniſhable, as manifeſtly tending to a diſtur- 
bance af the peace. 1 Haw. 195. | we 
But it bath been reſolved, that he who barely reads a 
bel in the preſence of another, without knowing it be- 
fore to be a libel, or who is only proved to have had a 


bet in his cuſtody, ſhall not in reſpe& of any ſuch act 


— 


be adjudged the publiſher of it. But the having in one's 


cuſtody a written copy of a libe} publickly known, is 
evidence of the publication of it. 1 Haw. 196. 5 
The way for a man to keep himſelf out of danger in 


fuch caſes is, if he finds a libel, and it be compoſed againſt 
a private perſon, he either may burn it, or forthwith deli- 


ver it to a magiſtrate; but if it concerns a magiſtrate, or 


other pablick perſon, he ought immediately to deliver it 

to a magiſtrate, to the intent that by examination and en- 

quiry, the author may be found and puniſhed. 5 Co. 125. 
III. How puniſhable. 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 


_ corporal puniſhment, as to the court in diſcretion ſhall ſeem 
proper, according to the heinouſneſs of the crime, and the 


cireumſtances of the offender. x Haw. 196. 
And it hath been adjudged, that libels, as having a di- 


rect and immediate tendency to a breach of the peace, are 


indictable before juſtices of the peace. 2 Haw. 40. 


9g 


On an indictment ſetting forth the offence, according to 
the tenov and to the effect following, it was agreed by the 
court, that to the effef? following had been naught, being 
Yague and uſeleſs words ; for the court muſt judge of the 
words themſelves : but the words, according to the tenor, 
do correct the defect; for they import the very words 
themſelves, for the tenor of a thing is the tranſcript and true 
copy of it, to which it may be compared : and therefore 
of words ſpoken there can be no tenor, becauſe there is 
no written original. 2 Salk, 417. 3 Salk. 225. 

And it muft be proved to be written or publiſhed, in 
the county laid in the indictment ; all matters of crime 
being local. Read. Lib. State Tr. V. 3. 774, 775- 
F. 4. 672. | 8 | | 


Indictment for a libel. 


H E jurors for our lord the king their oath pre- 
| ſent, that i O. late ofc . the county of 
emmm——gortleman, not having god before his eyes, but moved 
by the infligation of the devil, and falſy and malicioufly con- 
triving and intending to bring our ſaid lord the king into 
| batred and infamy among/i his fubjefts, and to move ſadition 
among/t the fubjetts of our ſaid lord the king, did on the 
— — — — 115er of the reign 
; with force and arms, at aforeſaid, in 

the county | aforeſaid, falfly, ſeditiouſly, and maliciouſly write 
and 2 — be — and publiſbed, - certain 
faſſe, ſeditiaus, and ſcandalous libel, intitled In 
which ſaid libel are contained, among other things, divers 


falſe, ſeditious, ſeandalous, and malicious matters, according 


to the tenor following, to wit, And in anather part of 
the ſame libel are contained divers other falſe, ſeditious, ſcan- 
aalous, and malicious matters, according to the tenor 1 
ing to the evil example of all others in the li 7 
offending, and againſt the peace of our ſaid lord the king, his 
crown and dignity.” © . 


* __ 


Linen cloth. 


hen ad * 


F for the marking or ſealing of linen cloths, called 
cambricks and lawns ; ſee title'Greife. | 


For journeymen and other workmen imbezilling the 


materials of the linen manufacture, ſee title Dervants, 
1 1. Any 
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| cloth, he ſhall at the next ſeſſions, or before two juſtices 


proſecutor. /. 3. 1 


ſhall certify the ſame by eſtreat into the exchequer year. A 


barons may make proceſs for ſo much thereof as appertain- 


1 Any perſon, native or + forei ner, W pay- Who may ſet up | | 


ing any thing, in any place, privi ſeged or whprivileged, trader in the li- 4 


nen manufac- 
corporate or not corporate, ſet up and exerciſe” the occu- ure. 
pation ef breabing, hickling, or dreſſing of hemp or flax; 
ag. al for maleing and whitening of rhread ; as alſo of 
ſpinning, weaving, making, whitening, or bleachin; 


any cloth made of hemp or flax only; as alſo the miſtery 


of making twine or nets for fiſhery, or of ſtoving of cord- 
age 3 28. _ the trade of N e * iy, +, I 5 
2. Cc. I i 3 
„ that mall ul any che trades aforefaid 
three Las ſhall (taking the oaths of allegiance and ſu- 
premacy, before two juſtices near unto their dwellings)en- | { 
joy all privileges as natural born ſubjects. /. 3. 
2. Whereas certain evil diſpoſed perſons, by ſundry peceitfoul ma- 
devices, ſtretch linen cloth both in length and breadth, king of linen | 
and then with battledores or _— beat the ſame, caſt. cloth, | 
ing. thereupon certain deceitful hquors mingled with chalk | 
PHIL like things, whereby "he cloth is made finer 
thicker to the eye, but the threads are thereby loofened 
and made weak: If any perſon ſhall hereafter uſe the ſaid 
deceits, or do any other act with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the offender puniſhed by one month's- impriſonment 
at the leaſt, and pay ſuch: fine: as the PEE hall aſſeſs, 


And the judges. of * OS juſtices of the peace or 
three of them (1 Q.) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the 
traverſe of ax preſcntment or indictment found before 


And if — perſon ſhall eine any ook deceitful linen 


(3.2 make due information of the offence and of the 
iz ure, or elſe ſhall procure the offender to be indicted 
at the next ſeſiions, and ſhall. alſo be bound by recogni- 
zance or obligation to purſue the ſame with effect, and to 
give evidence, and to pay the moiety of what he ſhall 
recover, to the ſheriff or other accountant to the uſe of 
the king. And the Se half ſhall 80 $9 the informer or 


And the juſtices SISA whom the . ſhall be tried, 


at Michaelmas as they do other eſtreats, and thereupon 


eth to the king, in like manner. as for other hnes. ſ. 4. 
er. III. — h 


Tinen cloth. 
Deſtroyingin the 3. By the 18 G. 2. c. 27. Every perſon who ſhall, by day 
Neat dre or night, feloniouſly ſteal any linen, fuſtian, calico, or 
* cloth, cotton cloth; or cloth worked, woven, or made of any 
| cotton or linen yarn mixed; or any thread, linen, or 
cotton yarn ; linen.or cotton tape, incle, filleting, laces, 
or any other linen, fuſtian, or cotton goods, laid to be 
printed, whitened, bowked, bleached, or dried, to the 
value of 10s. or ſhall knowingly buy or receive any fach 
wares ſtolen, ſhall be guilty of felony without benefit of 
clergy. | | 
And by the 4 G. 3. c. 27. If any perſon ſhall, 10 day 
or night, break into any houſe, ſhop, cellar, vault, or 
other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 
intent to ſteal, cut, or deſtroy any linen yarn, or any 
linen cloth, or any manufacture of * yarn belonging 
to any manufactory, or the looms, tools, or implements 
uſed therein ; or ſhall wilfully or maliciouſly cut in pieces 
or deſtroy w_ ſuch goods, when expoſed either to bleach 
or dry ; he 
clergy. . 16. | 
A een 4. If any perſon ſhall cauſe any ſtamps to be affixed 
terfeit ſtamps on to any foreign linens imported, in imitation of the ſtamps 
linen cloth. put on Scotch or Iriſb linens 3 he ſhall forfeit 51. for each 
piece: Or if any perion ſhall expoſe or pack up for ſale 
any foreign linens (knowing them to be ſo ſtamped) as 
the manufacture of Scotland or Ireland; he ſhall forfeit the 
ſame, and alſo 51. for each piece. And if any perſon 
ſhall affix any counterfeit ſtamp on any linen of the ma- 
nufacture of Great Britain or Ireland, in order to vend 
the ſame as linens duly ſtamped; he ſhall forfeit 51. for 
each peace: And if any perſon ſhall expoſe or pack up for 
fale, any ſuch linens, knowing them to be fo ſtamped ; 
he ſhall forfeit the ſame, and alſo 51. for each piece. 
17 C. 2. c. 30. f. 1. | SIE 
And one juſtice may convict the offender on the oath 
, of one witneſs, and may grant his warrant for diſtreſs and 
'  fale; and for want of ſufficient diſtreſs, any juſtice, on 
proof thereof made on oath by the perſon executing the 
warrant, may commit him to gaol for ſix months, unleſs 
it be paid ſooner : Which penalty ſhall go to the informer, 
deducting 28. in the pound to be paid to the conſtable 
who ſhall execute the warrant, /. 2. | 
8 5. By the 18 G. 2. c. 36. Cambricks and french lawns 
ee ng May be imported, on the importer's making oath, that they 
-  prohubjted, are for exportation only, and that they are really the pro- 
perty 


. 


all be guilty of felony without benefit of 
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Linen cloth, 
perty of the importer or of ſome other ſube&, and that 
no foreigner hath any intereſt therein, and alſo giving bond 


for payment of 51. for each piece which ſhall not be ex- 
ported within three years after entry, ſ. 6. 


And by the 32 G. 2. c. 32. The ſame ſhall be imported 


for exportation only ; and ſhall be lodged in ſuch of the 
king's warehouſes, as the commiſſioners of the cuſtoms 


But no perſon ſhall wear any cambrick or french lawn, 


on pain of 51. to the informer, on conviction by oath of 


one witneſs before one juſtice ; who ſhall, on information 
on oath in ſix days after the offence committed, ſummon 
the party, and on his appearance or contempt proceed to 


examine the matter, and on due proof thereof made, either 


by confeſſion, or oath of one witneſs, hear and determine 
the ſame, and cauſe the — to be levied by diſtreſs. 
The party aggrieved may appeal to the next ſeſſions, giv- 
ing fix days notice. 18 G. 2. c. 36. . 1. | 
And if any perſon ſhall /e or expoſe to ſale any cam- 
brick or french lawns, made or not made up (except for 
exportation); he ſhall forfeit 51. in like manner, 18 G. 
2... * | 5 
But if the wearer ſhall, on oath before a juſtice, diſco- 


* 
- 


ver the ſeller; he ſhall be diſcharged, and the ſeller only 
' ſhall be liable. 18 G. 2. c. 36. / 3. 21 GE. 2. c. 26. f. 2. 


And where ſuch wearer ſhall be excuſed by diſcovering 
the vender, the penalty on the vender ſhall go to the per- 
ſon who informed againſt the wearer. 21 G. 2. c. 26. /. 3. 


»And any milliner or other perſon, who ſhall for hire 


make up any cambrick or french lawn for any wearing 
apparel, ſhall be liable to the penalties inflicted on the 
vender. 21 G. 2. c. 26. /. 5. 


And where an offender is a feme covert, living with 


her huſband, the penalty ſhall be levied on the goods of 
the huſband. 21 G. 2. c. 26. / 4. 
And as a further diſcouragement to the wearing of theſe 
foreign manufactures, it is enacted by the 32 G. 2. c. 32» 
That if any perſon ſhall ſell or expoſe to ſale, or have in 


his cuſtody or poſſeſſion for that purpoſe, any cambricks 


or french lawns (other than in ſuch warehouſe where they 
ſhall be lodged on importation) ; the ſame ſhall be forfeit- 
ed, and fhall be liable to be ſearched for and ſeized as other 
uncuſtomed goods; and ſuch perſon ſhall alſo forfeit 2001. 
over and above all other penalties and forfeitures by any 


ä And 


100 Linen cloth. 


And l if any queſtion ſhall-ariſe with reſpect to the ſpe- 


cies or quality of the ſaid goods ſeized by virtue of this ; 
abt, or where the ſame were manufactured; the proof 
4 ſhall lie on the owner, and not on the proſecutor. /. 6. 5 
And all the goods ſeized by virtue of this act, or any 'A 
other cauſe of forfeiture, ſhall upon ſeizure thereof be q 


carried to the next cuſtom houſe, and after condemnation - 


ſhall not be uſed in this kingdom, but ſhall be exported. = 
Y 5. - » . SN 


Aud all penalties and forfeitures by this act ſhall be ſued y 
for in the courts at I ęſiminſter, in the name of the attor- * 
ney general, or of ſome officer of the cuſtoms; and ſhall Js 
be half to the king, and half to ſuch officer of the cuſtoms, b. 
who ſhall ſeize, inform, or proſecute for the ſame. /. 8. Wa 
Cambricks and 6. By the 4 G. 3. c. 379. Cambricks and lawns, or ag 
Jawns made in linen goods known under thoſe denominations, are allow- | 7 
6 cd to be made and the ſame to be worn in England; and | ; 
a corporation is eſtabliſhed for the manufacturing thereof: &; 
The ſaid goods to be ſtamped and marked according to the bi 
directions of the faid act. To which purpoſe, it is 1 05 
enacted, that where there ſhall be any manufacture of * 
ſuch goods, the commiſſioners of exciſe ſhall appoint the N 
ſuperviſor or other officer to ſeal the ſame; for which they _ pc 

ſhall have ſuch fee as the commiſſioners ſhall appoint. 
7 47, 18. 5 th 
And the manufacturer ſhall give notice in writing to ha 
the officer, of the finiſhing of every piece before it is taken * 
out of the loom; who ſhall ſeal the ſame at both ends: bo 
on pain that ſuch manufacturer taking the ſame out of {o 

the loom without having given ſuch notice, and having 
5 the ſame ſealed as aforeſaid, ſhall forfeit 5 J. and every pe 
ſuch piece ſhall be forfeited, and may be ſeized by any ſh; 
officer of the cuſtoms or exciſe. .. 19. | 5 
The officer, with convenient ſpeed, after notice, ſhall ne 
mark, and alſo number each piece; and make entry in ed 
writing in books to be provided at the expence of the "an 
manufacturer, of the number ſet to each piece, the length dir 
thereof, and the number of threads in the warp ; on pain N 
of 101. /. 20. ma 
And if the officer ſhall mark any not made in England, an 


or after the ſame is taken out of the looms ; he ſhall for- 
feit 501. for each piece to him who ſhall ſue, and forfeit 
his office, and be incapacitated to hold any other office of 
truſt under the crown. /. 21. $$ 

If any perſon ſhall, by bribery or otherwiſe, prevail 
upon the officer to commit ſuch offence, he {hall forfeit 
; 1001. 


Linen cloth 

1001. and ſtand in the pillory two hours; and if he ſhall 

offer any ſuch bribe, he ſhall forfeit 5ol. /. 22. | 
The officer ſhall yearly, in the month of June, tranſ- 


mit to the commiſſioners an account of all goods he ſhall 


have ſtamped; and a copy of the entries made; on pain of 
diſmiſſion- / 23. | e 
And the officer, or his executors, ſhall deliver up the 


| ſeals, on demand from the commiſſioners ; on pain of 


200 l. / 23. | | 

. Cambricks and lawns made in England, faund unſtamp- 
ed, ſhall be forfeited, and may be ſeized by any officer 
of the cuſtoms or exciſe; and after condemnation ſhall 
be ſold : And every perſon who ſhall ſell or expoſe to ſale, 
or have in his cuſtody for that purpoſe, any eambricks or 
lawns made in England, unmarked, ſhall forfeit. 2001. 


24. 1 : (1453 a T e 
Provided always, that the faid goods ſo ſeized, con- 

demned, and fold, ſhall not be worn in this kingdom, 

but exported, and not ſold but upon condition of expor- 


tation; and not be delivered out of the warehouſe, until 
bond be given, to the ſatisfaction of the collector, in 


double penalty of the goods, that the ſame ſhall be ex- 
ported, and not relanded. /. 25. 


If any perſon ſhall counterfeit the ſeal appointed by 


this act; or ſhall import any foreign cambricks or lawns, 


having ſuch counterfeit mark thereon ; or expoſe the ſame 
to ſale, knowing the ftamp thereon to be counterfeited ; 


he ſhall be guilty of felony without benefit of wergy. 
6 | | 


«$0.1 © | 
All goods condemned in purſuance of this act, and all 
pecuniary forfeitures, (not herein otherwiſe directed,) 
ſhall be ſued for and recovered in any of his majeſty's _ 


courts of record at W/:/tmin/ter, in the name of the attor- 


ney general, or of ſuch officer as aforeſaid ; and be appli- 
ed (after all charges deducted) half to the uſe of the king, 


and half to the officer or other perſon who purſuant to the 


directions of this act ſhall ſeize, inform, or ſue, f. 28. 
And if any queſtion ſhall ariſe, where the goods were 

manufactured, the proof ſhall lie on the owner or claimer, 

and not on thę officer, J. 31, ; 


Ling. Burning of it. See Burning. | 
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Reſorting to 
church on the 
lord's day. 


5 Sports on the 
lerd's day. 
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EE are many acts of parliament relating to the 


4 S419 + 


city of London and other places within the bills of 


mortality, which being only local are not within the com- 
paſs of this work; and which would require a diſtinct vo- 


lume of themſelves. Sir John Fielding, in his Extract of 


<« the penal laws relating to the peace and good order of 
te the city of Landon, hath collected theſe partly, amongſt 
other more general laws, for the inſtruction of ignorant 
offenders, and admonition of the unwary, It would be a 
work of further ſervice to the metropolis, if fame perſon 
would undertake a compleat collection and digeſt of all the 
laws relating to the cities of London and H/e/tmin/ter, and 
other places within the bills; out of which might be ſe. 
lected again, ſuch only as concern the office of a juſtice 


of the peace in particul 


* * 


8 4 
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Loom lace. See Buttons, "Py . 
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|. AL perſons, not having reaſonable excuſe, thall 


reſort to their pariſh church or chapel (ar to ſome 


congregation. of religious worſhip allowed by the tajera- 


tion act) on every ſunday ; on pain of puniſhment by the 
cenſures of the Aach, or of forfeiting 1 8. to ts | 
for every offence, 1 El. c. 2. ſ. 14. 24. To be levied by 
17 1 by diſtreſs, by warrant of one juſtice. 

3 « C. 4+ ¼ 27, 28. "OE | 
2. King 7 the firſt, in 1618, publickly declared to 
his ſubjects, in what was called the book of ſports, theſe 
games following to be lawful, vis. 1 archery, leap- 
ing, vaulting, maygames, whitſon ales, and morris dances; 
and did command that no ſuch honeſt mirth or recreation 
ſhould be forbidden to his ſubjects on ſundays after evening 
ſervice: But reſtraining all recuſants from this liberty; 
and commanding each pariſh to uſe theſe recreations by 
itſelf ; and prohibiting all unlawful games, bear baiting, 
oo baiting, interludes, and bowling by the meaner ſort. 

Jalt. c. 46. | | 

After which it was enacted by the ſtatute of the 1 C. c. 
I. that there ſhall be no concourſe of people out of their own 
pariſhes on the lord's day, for any ſports or paſtimes ; nor 
any bear baiting, bull baiting, interludes, common plays, 
Ss | or 
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Toꝛd's day. 
or other unlawful exerciſes and paſtimes uſed by any per- 
ſons within their own pariſhes ; on pain that every offender, 
being convicted within a month after the offence, before 
one juſtice, on view, or confeſſion, or oath of one wit- 
neſs, ſhall forfeit for every offence, 3s. 4d. to the poor, 
to be leyied by the conſtable and church-wardens by di- 


firefs : In default of diſtreſs, the party to be ſet publickly 


in the ſtocks for three hours. 
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3. By the 1 J. c. 22. No ſboemalter ſhall ſhew, to the Exercifing 


intent to put to Tale, any ſhoes, boots, buſkins, ſtartops, vrt calling 
flippers, or pantofles, upon the ſunday; on pain of 38. 4d. gay. 


a pair, and the value thereof: to be recovered at the aſſizes, 
ſeſſions, ar leet ; one third to the king, one third to him 
who ſhall ſue, and one third to the town or lord of the 
lect. f 28, 46, 50- | 

And by the 3 C. c. 1. No carrier with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
carmen with any cart or car s 
wain or wains, nor drevers with any cattle, ſhall by them- 


ſelves, or any other, travel on the lord's day, on pain of 
208. or if any butcher, by himſelf, or any other for him, 


with his privity and conſent, ſhall kill or ſell any victual 


on the lord's day, he ſhall forfeit 6s. 8d. The conviction 


to be in ſix months before one juſtice, or mayor, on view, 
or confeſſion, or oath of two witneſſes; to be levied by 
the conſtable or churchwarden, by diſtreſs ; or to be re- 
covered in any court of record, in any city or town cor- 
porate, before the juſtices in ſeſſions ; to be applied to the 


uſe of the poor, except that the juſtice may reward the 


informer or proſecutor with part of the forfeiture, not 
exceeding one third part. f 


And by the 29 C. 2. c. 7. it is further enacted, that no | 


drover, horſe courſer, waggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the lord's day, on pain of 20 s. and in general, that no 
tradeſmen, artificer, warkman, labourer, or other per ſon, ſhall 


do ar exerciſe any worldly labour, buſineſs, or work of 


their ordinary callings on the lord's day; (except works of 
neceſſity and charity; and except dreſſing of meat in fami- 


lies, and dreſſing and ſelling of meat in inns, or cooks ſhops, 
or victualling houſes, for ſuch as cannot otherwiſe be provi- 


gded ; and by the ꝙ An. c. 23. /. 20. except licenſed hackney 


coachmen and chairmen within the bills of mortal ity z) on 


pain of every offender aboye 14 years of age forfeiting 58. 


and alſo that no perſon ſhall publickly cry, ſhew forth, or ex- 


Poſe to ſale, any wares, merchandizes, fruit, herbs, goods 
ox chattels whatſoever, on the lord's day (except crying and 
81 | ſelling 


nor wainman with any 


4 
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ſelling of milk, before nine in the morning and after four 
in the afternoon; and except mackarel, which may be 
ſold on ſundays, before or after divine ſervice, by the 10 
& 11 V. c.24. J. 14.); on pain of forfeiting the ſame ; 
And alſo that no perſon ſhall uſe, employ, or travel on 
the lord's day, with any beat, wherry, lighter, or barge 
(unleſs allowed by a juftice of peace, on extraordinary 
_ occaſion ; and except 40 watermen who may ply on the 
Thames on ſundays betwixt Vauxhall and Limehouſe, by the 
11 C12 VL. c. 21. . 13.) on pain of 5s. and if any 
perſon offending in any of the premiſſes, ſhall be thereof 


on view, or confeſſion, or oath of one witneſs, the juſtice 


ſeize the goods cried, ſhewed forth, or put to ſale, and 
to ſell the ſame; and to levy the other forfeitures by diſ- 
treſs ; to the uſe of the pogr, except that the juſtice may 
out of the ſame reward the informer with any ſum not 
exceeding one third part. And for want of diſtreſs, the 


By the 2 G. 3. c. 15. Fiſh carriages ſhall be allowed to 
paſs on ſundays and holidays, whether laden or returning 
empty. /. 7. | | 3 
Serving proceſs 4. No perſon upon the lord's day, ſhall ſerve or exe- 
eathelord's day. cute any writ, proceſs, warrant, Mae th judgment, or de- 
cree (except in caſes of treaſon, felony, or breach of the 
peace), but the ſervice thereof ſhall be void; and the per- 
ſon ſerving the ſame ſhall be as liable to anſwer dama 
to the party grieved, as if he had done the ſame without 
any writ, proceſs, warrant, erder, judgment, or decree. 
20G 3 oO b% | 
But this doth not extend to eccleſiaſtical proceſs, as ci- 
tations, or excommunications. Gi. 271. 

A juſtice iſſued a warrant to the conſtable, to make a 
perſon to find ſureties for his good behaviour : the conſtable 
executed the warrant on a ſunday, and he was juſtified by 
the court; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably interpreted for the peace. 
Raym. 2.50. | | 
Robbery on the 5. No hundred ſhall be anſwerable for any robbery on 
tord's day. the lord's day: Nevertheleſs the inhabitants ſhall make 
hue and cry after the offenders, on pain of forfeiting to 


by the party robbed againſt the hundred, if he had been 
robbed on any other day, 29 C. 2. c. 7. J. 5. 


Warrant 


convicted in ten days after the offence, before one juſtice, 


ſnall give warrant to the conſtables or churchwardens, to 


offender ſhall be ſet publickly in the ſtocks for t wo hours, 


the king as much money as might have been recovered 


Toꝛd's day. a 
Warrant on the 3 C. c. 1. and 29 C. 2. c. 5. to le 


20 8. on a carrier for travelling on the lord's day; 
Which ſame will do, mutatis mutandis, for the 


other penalties under this title. 


| To the conſtable of in the ſaid 
Weſtmorland. J county, and to the churchwardens of 


the pariſh of —— in the ſaid county. 


* 


ORASMUCH as A. O. of in the county of 
| — carrier, is duly convicted before me J. P. eſquire, 
one of his majeſtys juſtices aſſigned to keep the peace in the 
ſaid” county, and alſo to hear and determine divers - felonies, 


treſpaſſes, and other miſdemeanors in the ſaid county committed, 


for that be the ſaid A. O. on the | 
the —— year of the reign'of . — being the lord's day, 


commonly called ſunday, with his horſes into and through the 
faid pariſh of ——— did travel, contrary to the flatutes in 


0 — — 7 


that caſe made and provided, whereby he hath forfeited the 


ſum of 205. of lawful money of England; theſe are therefore 
to command you forthwith to levy the ſaid ſum of 20s. by 


 diftraining the goods and chattels of him the ſaid A. O. And 


if within the ſpace of ¶ five] days next after ſuch diſtreſs by 
_ taten, the 00 Ae not be paid, together — 
reaſonable charges : taking and keeping the ſame, that then 
you do ſell the ſaid goods and chattels fo by you diſtrained, 
and out of the money ariſing by. ſuch ale, that you do pay the 
ſum of 68. 8 d. part of the ſaid ſum of 20s. to A. I. of 
yeoman, who informed me of the ſaid offence, and 
that you ſee the remaining ſum of 13s. 4d. employed to the 
* of the poor of your ſaid pariſh of returning to him the 
a 


id A. O. the overpius upon demand, the reaſonable charges 


of taking, keeping, and ſelling the ſaid diftreſs, being finſt 


deducted. And you are to certify to me, with the return of 
this precept, what you ſhall have done in the execution thereof 


Herein fail you not. Given under my hand and ſeal at 
in the ſaid county, the day of —. 


Lotteries. See Gaming. 
Low wines. See Exciſe. 


Lowbells. See Game. 


__ | _ Luna- 
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ä Tunaticks. 
ON compos mentis is of four kinds; 
Firſt, Ideots; who are of non ſore memory from 
their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
$anding by the viſitation of God, as by ficknels, or other 
accident. 

Thirdly, Lunaticks; who have fametiines their — 
ſtanding, and ſometimes not. 

Fourthly, Drunkards; who by their own vicious act 
for a time deprive themſelves of their memory and under- 
ſtanding. 1 Inf. 247. 

Inciting him to 2. He who incites a madman to do a murder, er other 


crime, is a principal offender, and as much-puniſhable as 
if he had done it himſelf. 1 Haw. 2. 


Not puniſhable 3. But ideots and lunaticks, who are under a natural 
for criminal of- Abi of diſtinguiſhing between good and evil, are not 


puniſhable by any criminal proſecution. 1 Haw, 2, 
Vet drunkards ſhall have no privilege by their want of 
(ound mind; but ſhall have the ſame judgment as if * 
_ in their right ſenſes. 1 Inf, 247. x Haw. 2. 
32, | 
Puniſhable for 4. But if a perſon, who wants diſcretion, commit a 
En 2 againſt the perſon or poſſeſſion of another; he 
Mall be ted | in a civil action to give ſatisfaction for 
the damage. 1 Harb. 2. 
Becoming non 5. If one who hath committed a capital offence become 
"> oi before n campos before conviction, he ſhall nat he arraigned ; 
; and if after conviction, he ſhall nat be executed. Hale: 
Pl. 10. 1 Haw. 2. 
How tried whe- - 6. By the common law, if it be doubtful whether a 
ther he is non criminal, who at his trial in appearance is a lunatick, be 
Dy” ſuch in truth or not, it ſhall be tried by an inqueſt of 
office, to be returned by the ſheriff; and if it be found 
by them, that the party only feigns himſelf mad, and he 
ill refuſe ta anſwer, he ſhall be dealt with as one that 
ſtands mute. 1 Haw. 2. 
Whether he may 7. An ideot cannot bring an appeal. 1 Haw. 162. 
3 8. Neither can he be an approver; becauſe he can nei- 
de 2 approver. ther take the oath i in that caſe required, nor wage battle. 


3 Inſt. 129. 
Friends teſtran- 9. Any perſon may juſtify confining and beating his 
ing him, friend being mad,.in ſuch manner as is Proper in ſuch cir- 


cumſtances. 1 Haw. 130. 


10. By 


Tunaticks. 
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10. By the 17 C. 2. c. 5. it is enacted, that whereas Overſeers re- 


there are ſometimes perſons, who by lunacy, or otherwiſe, 
are furiouſly mad, or are ſo far diſordered in their ſenſes, 
that they may be dangerous to be permitted to go abroad, 
it ſhall therefore be lawful for two or more juſtices where 


ſuch lunatick or mad perſon ſhall be found, by warrant 


directed to the conſtables, churchwardens, and overſeers 
of the place, or ſome of them, to cauſe ſuch perſon to be 


Rrainiog him. 


prehended, and kept ſafely locked up in ſome ſecure 


place, within the county or precinct, as ſuch juſtices ſhall 
under their hands and ſeals direct and appoint, (and if 
ſuch juſtices find it bre 4 to be there chained, if the 
ſettlement of ſach perſon ſhall be within ſuch county or 
precinct. | | | 
And if ſuch ſettlement ſhall not be there, then ſuch 


perſon ſhall be ſent to his ſettlement by a vagrant paſs - 


(mutatis mutandis) ;- and ſhall be locked up or chained by 


ſuch perſon is { ſent, in manner aforeſaid : | | 
And the reaſonable charges of removing, and of keep- 

ing, maintaining, and curing ſuch perſon, during ſuch re- 

ftraint (which ſhall be during ſuch time only as ſuch lu- 


where any goods, chattels, lands or tenements of ſuch 
rſon ſhall be, to ſeize and fell ſo much of the goods and 
chattels, or receive ſo much of the annual rents of the 


| lands, as is neceſſary to pay the ſame; and to account for 
what is ſo ſeized, ſold, or received, to the next quarter 


ſeflions : But if ſuch perſon hath not an eſtate to ſatisfy 


warrant of two juſtices of the county or precinct, to which 


nacy or madneſs ſhall continue), ſhall be ſatisfied and paid 
(ſuch charges being firſt proved upon oath) by order of 
two juſtices, dintfting the churchwardens or overſeers, 


the ſame, over and above what ſhall be ſufficient to maig- 


tain his family, then Tuch charges ſhall be paid by the pa- 
riſh, town, or place, to which ſuch perſon belongs, by 


order of two juſtices, directed to the churchwardens or 


oyerſeers for that purpoſe. /. 20. | 
Provided that any perſon aggrieved by any act of ſugh 


juſtices out of ſeſſions, may appeal to the next ſeſſions, 


giving reaſonable notice ; whoſe order therein ſhall be fi- 


nal. /. 28, 


But nothing herein ſhall reſtrajn or abridge the power 
of the king, or lord chancellor ; nor ſhall reſtrain or pre- 
vent any friend from taking them under their own care 
and protection. /. 21. | 

11. The king is the general guardian of ideots and lu- 
ticks, 17 Ed. 2. fl. 1. cg, 10, 
hs DE: | 12. A 


King the guar» 
dianof lunaticks. 


8 


Tunaticks. 


Whether he may 12. A perſon of won ſane memory ſhall not avoid his 
8 n own act, by reaſon of this defect; but his heir or executor 


may. 4 Co. Beverly's caſe. 


- * 


Whether he may 13. If an ideot takes a wife, they are huſband and wife 

conſent to mar- in law, and their iſſue legitimate; for he is allowed to be 
8 capable of conſenting to marriage. 1 Sid. 112. 

But by the 15 G. 2. c. 30. 57 75 found ſo by in- 

quiſition by commiſſion under the great ſeal; or any luna- 

tick or perſon under a phrenzy, whoſe perſon and eſtate is 

veſted in truſtees by act of parliament, if they marry be- 

fore. they are declared of ſound mind by the lord chancellor, 


or the truſtees or major part of them reſpectively,” every 
ſuch marriage ſhall be void. | | I. 
In what caſe he 14. A lunatick may ſurrender a leaſe in the court of 
men make a ſur- chaneery or exchequer, in order to renew the ſame. 29 
2 Wee ft She. þ ga ons; 
Whether he may 15. To make a will, it is not ſufficient that the teſtator 
make a will. have memory to anſwer to familiar and uſual queſtions, 
but he ought to have a diſpoſing memory, ſo as to be able 
to make a diſpofition of his eſtate, with underſtanding and 
reaſon, 6 Co. 23, 5 


L urcher. See Game. 
Luteſtrings. See Sllks. 
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Madder. 


| F any perſon ſhall ſteal and take away, or wilfully and 

' maliciouſly pull up or deſtroy any madder roots; and 
ſhall be convicted thereof before one juſtice, by confeſſion 

or oath of one witneſs ; he ſhall, for the firſt offence, pay 
to the owner ſuch ſatisfaction for damages and in ſuch time 
As the juſtice ſhall appoint, and moreover ſhall pay down 
upon the conviction to the overſeer for the uſe of the poor 
ſuch ſum not exceeding 108. as to the juſtice ſhall ſeem 


meet; and if he ſhall not make ſuch recompence, and 


alſo pay ſuch ſum to the uſe of the poor, the ſaid juſtice 

ſhall commit him to the houſe of correction for any ſpace 

not exceeding one month, or may order him to be whip- 
ped by the conſtable or other officer, as to the ſaid juſtice 
gt ſhall ſeem meet: and for the ſecond offence, ſhall by ſuch 
3 OM” Juſtice 


Ka 


Madder. 


| juſtice be committed: to the houſe of correction for three 
months. Proſecution to be commenced within thirty 
days. 31 C. 2. c. 35 A5 6. 5 ES 


Madmen. See Lunaticks. 


Warm. 


1. Mee is ſuch a hurt of any part of a man's body, 
whereby he is rendered leſs able in fighting, either 

to defend himſelf, or annoy his adverſary. 1 Haw. 111. 

2. For the members of every ſubject are under the ſafe- 
guard and protection of the law, to the end a man ma 
ſerve his king and country, when occaſion ſhall be offered : 
and therefore a perſon who maims himſelf, that he ma 
have the more colour to beg, may be indicted and fined. 
1 Inſt. 127. | 

And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. 

3. The cutting off, or diſabling, or weakening a man's 
hand or finger, or ſtriking out his eye, or foretooth, or 
caſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken: but only disfigure him. 
1 Haw. 111, 112. p | | 

4. It is faid, that anciently caſtration was puniſhed 


with death; and other maims with the loſs of member for 


member: but afterwards no maim was puniſhed in any 
caſe with the loſs of life or member, but only with fine 
and impriſonment. 1 Haw. 112. 


But now by the 22 & 23 C. 2. c. 1. (which is called 


the Coventry act, becauſe it was made on the occaſion of f 


Sir John Coventry's being aſſaulted in the ſtreet, and his 
noſe ſlit) If any perſon, on purpoſe, and of malice fore- 
thought, and by lying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, ſlit the noſe, cut 
off a noſe or lip, or cut off or diſable any limb or mem- 
ber of any ſubject, with intention in ſo doing to maim or 


_ disfigure him; the perſon ſo offending, his counſellors, 


aiders, and abettors (knowing of and privy to the offence) 
ſhall be guilty of felony without benefit of clergy ; but 
not to work corruption of blood. 


5 5. If 
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fences not capital. 2 Haw. 157— 160. 


7. It doth not ſeem, that in maiming there may be ac- 
celfiries after the fact. 2 Haw. 311. | | | 
For maiming of cattle, fee title Cattle. 


Mainprize. See Ball. . 
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nerally ſucceeded into the place of appeals in ſmaller of- 
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Maintenance. 
38 G of titles belongeth not to this place, but is 
treated of under a title of its own. | 
I. Of maintenance in general. 
II. Of champerty in particular. 
III. Of embracery in particular. 


_- 7: 


I. Of maintenance in general. 
Concerning which I will ſhew, | 


. What it is. 
n. How puniſhable by the common law, 
ni. How by ſtatute. 


1. Maintenance (manu tenere) is an unlawful taking in 
hand or upholding of quarrels or ſides, to the diſturbance or 
" bindrance of common right. 1. Haw. 249. : 
2. And it is twofold; 


One 


t is 


g in 
8 Or 


One 


wed 
0 MY _ 
Maintenante. 
One in che country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 


ſefſion of them for him by force or ſubtilty; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 


matters wherein he is no way concerned: And this kind 
of maintenance is puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way 
depended in plea or not; but it is ſaid not to be action- 
able. 1 Haw. 249. 

Another in the crarts of juſtice; where one officiouſly in- 
termeddles in a ſuit depending in any ſuch court, which no 
way belongs to him, by aſſiſting either party with money 
or otherwiſe, in the proſecution or defence of any fuch 
ſuit. 1 Haw. 249. 

3. Of this ſecond kind of maintenance, there are three 


ſpecies ; 


Firſt, where one maintains another, without any con- 
tract to have part of the thing in ſuit ; which generally 
goes under the common name of maintenance, | 

Secondly, where one maintains one fide, to have part 
of the thing in ſuit ; which is called champerty. 


- Thirdly, where one laboureth a jury; which is called 
 embracery. 1 Haw. 249. | 


4. But it ſeemeth to be agreed, that wherever any perſons 


claim a common intereſt in the fame thing, as in a way, 


churchyard, or common, by the ſame title, they may 
maintain one another in a ſuit relating to the ſame. x 
Hat. 252. _ | 
5. Alfo, that whoever is any way of kin or affinity to 
the party, may counſel and aſſiſt him, but that he cannot 
juſtify the layang out any of own his money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. I 
Haw. 252. 


6. Alfo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſuit. 


1 Haw. 25 3. | 
u. How puniſhable by the common law. 


It ſeemeth that all maintenance is not only malum pro- 


hibitum by ſtatute, but is alſo malum in ſe, and ſtrictly pro» 


-hibited by the common law, as having a manifeſt tendency 
to oppreſſion ; and therefore it is ſaid, that all offenders of 
this kind are not only liable to an action of maintenance at 


the ſuit of the party grieved, wherein they ſhall render 


ſuch damages as ſhall be anſwerable to the injury done to 


the 
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the plaintiff, . but alſo that they may be indicted is offen- 
ders, againſt publick juſtice, and adjudged thereupon to 
ſuch fine and impriſonment as ſhall be agreeable to the cir- 
cumſtances of the offence. Alſo it ſeemeth, that a court 
of record may commit a man for an act of maintenance 
done in the face of the court. 2 nf. 212. 1 Haw. 255. 


iii. Hirw by fatute. 


1. By the 1 Ed. 3. it. 2. c. 14. No perſon ſhall take upon 
bim to maintain quarrels, nor parties in the country, to the diſ- 
turbance of the common law. | 

2. And by the 20 Ed. 3. c. 4. None Hall take in band 
quarrels other than their own, nor the ſame maintain, by 
them nor by other, for gift promiſe, amity, favour, doubt, 
fear, nor other cauſe, in diſturbance of law, and hindrance 
of right. | ba 73 
27 And by the 1 R. 2. c. 4. Nene ſhall take or ſuflain 
any quarrel by maintenance in the country, on pain, if he is a 
| N officer, as the king ly advice of the lords ſball ordain; if 

is a leſſer officer, he ſhall forfeit his office, and be impriſoned 
and ranſomed at the king's will; and all other perſons, on pain 
of impriſonment, and ranſom at the king's will. 

4. And by the 32 H. 8. c. . No perſon ſhall unlawfully 
maintain, or procure any unlawful maintenance, in any action, 
demand, or complaint, in any court having power to hold plea 
of lands; nor ſhall unlawfully retain any perſon for mainte- 
nance of any plea, to the diſturbance or hindrance of juſtice ; 
on pain of 101. half to the king, and half to him that ſhall ſus 
within one year. 1. 3, 6. OOO | 3 

Unlawfully maintain] It ſeemeth that in an information 
on this ſtatute, it is not ſufficient to ſay, that the defendant 
maintained the party, without adding that he did it unlaw- 


fully. 1 Haw. 256. 
Having power to hold plea of lands] It is ſaid to have been 
adjudged, that maintenance of a ſuit in a ſpiritual court, 
is neither within this nor any other ſtatute concerning 
maintenance. 1 Haw. 256. 3 

To hold plea} It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea was de- 


pending; and therefore that it is not ſufficient to ſay that 
a bill was exhibited. - 1 Haw. 256. 
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II. Of champerty in particular, 
i. What it is. 


ii. How puniſhable by ihe common law. 
iti. How by ftatute. 


i. What it is. 


5 


Champarty (from campi parte) is the unlatoful mainte- 


nance of a ſuit, in confideration of ſome bargain to have part 
of the lands oy. thing in diſpute, or part of the gains. 1 Haw. 
256. 33 Kd. 1. ft. 2. 

Every champerty is maintenance, but every mainte- 
nance is not champerty; for champerty is but a ſpecies of 
maintenance which is the genus. 2 Inſt. 208. 


11. How puniſbable by the common low. : 


Champerty was an offence at the common law, and as 


ſuch is puniſhable in like manner as hath been expreſſed in 


treating of maintenance in general. 2 Inſt. 208. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by him« 
1055 nor by r, ſhall maintain pleas, ſuits, or other matters 


nging in the king's courts, for lands, tenements, or other 


things for to have part or profit thereof, by covenant made be- 
tween them; and he that deth ſhall be puniſhed at the king's 

By covenant made] That is, by agreement either by word 
or writing ; for albeit in the common ſenſe, a covenant is 
taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 If. 209. | 

2. And by the 28 Ed. 1.c. 11. No perſon whatſcever, for 


to have part of the thing in plea, ſhall take upon him the Lu- 
fineſs that is in ſuit, nor ſhall any upon ſuch covenant give up 
* 


his right ts another ; on pain that the taker ſhall forfeit to 
king the value of the part be hath purchaſed for ſuch mainte- 
nance. But no perſon ſhall be prohibited hereby to have coun- 


ſol of pleaders, or of men learned in the law, for their fee; 


er 4 his parents and next 3 | 


OL, III, 3. And 
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3. And by the 33 Ed. 1. ſt. 3. Any perſon who MM tak 
for maintenance, or the like bargain, any ſuit or plea againſi 
another; he, and alſo they who conſent thereunto, ſhall be im- 
priſoned three years, and make fine at the king's pleaſure. 

4. And by the 1 R. 2. c. 9. 4 feoffment of lands, or 
gift of goods, for maintenance, ſhall be void, and the perſon 
diſſeiſſed ſhall recover the lands againſt the firſt diſſeiſors, with 
double damages, without having any regard to ſuch alienations. 


Shall be void] But it is ſaid that it ſhall only be void 
with regard to him that hath right, and not between the 
feoffor and feoftee. 1 In. 369. | 

5. And by the 31 El. c. 5. The offence of champerty 
may be laid in any county, at the pleaſure of the informer, ſ. 4. 


III. Of embracery in particular, 
. What it is. 
ii. How puniſhable by the common law. 
ai. How by ſtatute. 


i. What it is. 


1. It ſems clear, that any attempt whatſoever to corrupt, 
or influence, or inſlrutt a jury, or any way to incline them to be 
more favourable to the one fide than to the other, by money, 
promufes, letters, threats, or perſuaſions, is a proper act of 
embracery, whether the juror on whom ſuch attempt 3s 
made give any verdict or not, or whether the verdict given 
be true or falſe, 1 Haw. 259. 

2. And the law ſo far abhors all corruption of this kind, 
that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious pretence ſoever it may be covered 
with, and therefore it will not ſuffer a mere ſtranger ſo 
much as to labour a juror to appear and act according to 
his conſcience, 1 Haw. 259. | 


3. But any perſon who may juſtify any other act of 


maintenance, may ſafely labour a juror to appear and give 
a verdict according to his confcience ; but no one whatſo- 
ever can juſtify the labouring a juror not to appear. x 
Haw. 260. | 


ti. How puniſhable by the common law. 


There is no doubt, but that offences of this kind, do ſub- 
jec the offender either to an indictment or action, in the 
ſame 


ſa 


lick c 


. 


Matntenance. , 


ſame manner as all other kinds of unlawful maintenance de 


by the common law. 1 Haw. 260. Ky 


iii. How by ftatute. 


1. By the 32 H. 8. c. 9. No perſon ſhall embrace any jus. 


rors on pain of 10 l. half to the ting, and half to him that 
ſhall ſue within a year. ſ. 3, 6. a 
2. And by the 38 Ed. 3. ft. 1. c. 12. F any juror ſhall 
take any thing to give his verdict; both he, and the embracer, 


ſhall forfeit ten times as much, half to the king, and half to 


him that ſhall ſue. 


Upon which ftatute is founded the writ of Decies tantum. 


Indictment for maintenance. 


of HE jurors for our lord the king upon their cath pre- 
fent, that A. O. late of —— in the county afore- 
faid, yeoman, on the ——— day o in the 
year of the reign f with force and WW 
aforeſaid, in the county aforeſaid, did unjuſtly unlawfully 
maintain and uphold a certam ſuit, which was then depending 
in the court of our ſaid lord the king, before the king himſelf, 


between A. P. plaintiff, and A. D. defendant in a plea of 


debt, on the behalf of the ſaid A. P. againſt the ſaid A. D. 
contrary to the form of the ſtatute in ſuch caſe made and pro- 
vided, and to the manifeſt hindrance and diſturbance of juſtice, 
and in contempt of our ſaid lord the king, and to the great da- 


nage of the ſaid A. D. and againſt the peace of our ſaid lord 
the king, his crown and dignity: | 


Malt. See Exciſe. 
Manſlaughter. See Homicide, 
Mariners. See Seaman. 


+ 


"—_ 


Marriage. 
Y the 26 G. 2 c. 33. If any perſonihall ſolemnize 


matrimony, in any other place than a church or pub- 
lick chapel (unleſs by * from the 3 
| 6 "© 
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$ 
of Canterbury ;) or without publication of bans, or licence, 
in a church or chapel ; he ſhall (on proſecution in 3 years) 


be adjudged guilty of felony, and tranſported for 14 years; 


and the marriage ſhall be void. /..8, 9. But not to ex- 
tend to Scotland, nor to the martiages of quakers, or jews. 


. 175 18. 0 


And if any perſon ſhall knowingly and ef ee | 


or cauſe to be inſerted, in the regiſter book, any falſe entry 

of any matter or thing relating to any marriage; or falſly 
make, alter, forge, or counterfeit, any ſuch entry in the 

regiſter, or any marriage licence, or cauſe the ſame to be 

done, or aſſent thereunto, or utter as true any ſuch falſified 

regiſter, or copy thereof, or any ſuch forged licence ; he 

ſhall be guilty of felony without benefit of clergy. /. 16. 


For other matters relating to this title, ſee Women 


Maſter. See Servant, Appꝛentice. 
Meaſures. - See TUeights,. . 
* Metal. See Pewter. 8 
Mlietheglin. See Extlle. 


Militia. 


| B Y the 2 G. 3. c. 20. which is in force for ſeven years, 


Sc. all former acts relating to the raiſing of the mili- 
tia ſhall be repealed, except in ſuch caſes as are therein 
ſpecially directed to be ſubject to the proviſions of the ſaid 
former acts or any of them. .. 144. | 

Which ſpecial directions relate only to certain particular 
places therein mentioned, and not to the militia within any 
of the counties at large : ſo that as to the general forming 
and regulating of the militia throughout the kingdom, the 
old militia acts ſeem to ftand at preſent wholly repealed, 
and are only in force in ſome reſpects (as will appear) with 


regard to the city of London, the tower hamlets, and the 


cinque ports. Nevertheleſs as the militia within theſe 
places ſpecified doth make up a moſt conſiderable and ne- 
ceſſary part of the whole militia of the kingdom ; and as 
the ſaid ſtatute of the 2 G. 3. c. 20. is but temporary, it 
| is judged requiſi iſite to inſert firſt of all the ancient militia 


laws 


XI. 
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laws as they ſtood before, and then to inſert the new mili- 
tia laws as they ſtand upon this preſent act, and other acts 
conſequent thereupon. . | 


. 


(Old) Militia. 


J. Of the appointing lieutenants and deputy lieu- 
tenants. 


II. Conſtituting inferior officers. | | = 
III. Perſons chargeable to find ſoldiers. 3 5 

IV. Inliſting. 1 

V. Muſtering, training, and leading. 


VI. Trophy money; for ammunition, carriages, and 
other neceſſaries. 


VII. Power to ſearch for arms. BENE. 

VIII. Conſtables to be aſſiſting. | *% 
IX. Puniſhment for diſertion or diſobeds Fence. 

A. Puniſhment for imbezilling horſe or furniture. 

"FE Officers {A 

XIII. Soldiers pay. | - 7 
XIII. Penalties how recoverable. 
XIV. Double coſts. 


** . 


* oY the appointing lieutenants and deputy Hem ; 1 
nants. * | 


The king may iſſue „* to ſuch perſons as he 
ſhall think fit, to be lieutenants for the ſeveral counties, 
cities, and places. 13 & 14 C. 2. c. 3. /. 2. 

Which lieutenants fhall preſent to his 98 the names 

of ſuch perſons as they ſhall think fit, to be deputy lieu- 
tenants; and upon his majeſty's approbation of them, ſhall ' 
give them deputations according] _ always underſtood, 
that the king have power to di and order otherwiſe ; 
and accordingly at his pleaſure may appoint and commiſ- 
ſionate, or diſplace ſuch officers. id. l 

And the ſaid deputy lieutenants ſhall obey ſuch orders 

as they ſhall receive from the lieutenants. id. fe 13. 8 „ 74 
* H 3 But 


. 
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But no peer ſhall be capable of acting as lieutenant or 


deputy lieutenant, unleſs he ſhall firſt before ſix of the pri- 
vy council, or ſuch others as ſhall be authorized by the 


king, take the baths of allegiance and ſupremacy, and this 
oath following; J A. B. do declare and believe, that it is 
not lawful upon any pretence whatſoever, to take arms againſt 


"the king; and that I do abhor that traiterous poſition, that 
arms may be taken by his authority againſt his perſon, or againſi 


thoſe that are commiſſioned by him in purſuance of ſuch military 


commiſſion : So help me god. id. ſ. 18. 


And no perſon under the degfee of a peer, ſhall be ca- 


pable of acting as lieutenant or deputy lieutenant, unleſs 
ne ſhall firſt take the ſaid oaths; which oaths, any one 
Juſtice, of the county or place, may adminiſter to ſuch 


lieutenant as is not a peer; and the ſaid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 
licutenants not being peers. id. /. 19. 

1 | 


BEE 4 Conſtituting inferior officers. 


The licutenants may give commiſſions to ſuch perſons 


as they _ fit to be colonels, majors, captains, and 
7 


other commithon officers, 13 C 14 C. 2. c. 3. ſ. 2. 

V hich officers likewiſe, before they ſhall be capable of 
acting, ſhall firſt take the ſaid oaths; to be adminiſtred by 
the lieutenants, and in their abſence, or by their directions, 
the deputy lieutenants, or any two of them. id. ſ. 19. 


FIT. Perſons chargeable to find ſoldiers. 


Who chargeable T. The lieutenants and deputies, or the major part of 


with horſe, 


them then preſent, or in the abſence of the lieutenant, the 


major part of the deputy lieutenants then preſent, which 
major part ſhall be three at leaſt, ſhall have power to charge 


any perſon, in the county, city, or town corporate, where 
his eſtate lies, having reſpect unto, and not exceeding the 
following proportions ; vix. ; 

No perſon ſhall be charged with finding a horſe, horſe- 
man, and arms, unleſs he have a revenue of 500 l. a year 
in poſſeſſion, or an eſtate of 6000 l. in goods or money, 
beſides the furniture of his houſe; and ſo propottionably 
for a greater eſtate, as they ſhall ſee cauſe, and think rea- 
e. 12& e 


Why chargeable 2. And they ſhall not charge any perſon with finding a 


with foot, | 


foot ſoldier and arms, that hath not a yearly revenue of 
50 J. in poſſeſſion, or a perſonal eſtate of 6001, in goody 
| | | — 


3 „ 
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or money, other than ſtock upon the ground; and after 
the ſaid rate proportionably for a greater or leſſer revenue 
or eſtate. 7d. "> | 
But they may require the conſtables to furniſh, at a rea- 
ſonable time and place to be appointed, on a penalty not 
exceeding 40 s. fo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to the 
faid proportions, upon revenue under 501. a year, or on 
perſonal eſtates leſs than 6001. And in order thereunto, if 
any perſon ſhall on demand refuſe or neglect to provide a 
foot ſoldier or ſoldiers according to the proportions afore- 
faid, or to pay any ſums of money whercat he ſhall be af 
ſefled by a pound rate (according to a liſt ſigned by the lieu- 
. tenants and deputies or three of them) towards defraying 
the neceſſary charge in providing ſuch arms as aforeſaid, 
the conſtable by warrant may levy ſuch ſum by diſtreſs and 
ſale, rendring the overplus, charge of diſtraining being firſt 
deducted : and the tenant ſhall pay the ſame, and deduct it 
out of his next rent; and in default thereof, his goods alſo 
ſhall be liable to be diſtrained and fold. | 15 C. 2. c. 4. 
J + 5. 3 

But no perſon having an eſtate of 200 ll. year, or per- 
ſonal eſtate of 24001. ſhall be charged with finding any 
foot 15 U 2. c. A. . 18. | 

3. And they may charge any perſon having an eſtate of Who may be 
100 l. a year, and under 2001. or who hath a perſonal EO | 
eſtate of 12001. and under 2400}. towards the finding of foot, | 
foot or horſe, as to them ſhall ſeem moſt expedient. 15 | 
C. 2. . . | | | 


4. But they ſhall not charge any perfon with finding None chargeable 1 14 
both horſe and foot in the ſame county. 13 C14 C. 2. ION horſe 1 
e . | | . | 


5. And they may impoſe the finding of horſe, horſemany, Two or more 
and arms; by joining two, three, or more perſons together gs 
in the charge. 13&@ 14C. 2. c. 3. /. 4. 
hut no perſon not having 1001. a year in ere in 
lands, leaſehold or copyhold, or 12001, perſonal eſtate, 
ſhall be compellable to contribute in finding any horſe and | 
horſeman. id. ſ. 5. | 
6. And no perſon chargeable to find a horſe and horſe- OR. 22 
man, or to be contributory thereunto, ſhall for the ſame to be od 
eſtate be chargeable towards finding a foot ſoldier with with foot. 
arms, or contributory thereunto. 13& 14 C. 2. c. 3.f. 4. 
7. Where two or more are charged to find any horſe Who ſhall find 
or foot ſoldier and arms, three deputy lieutenants may _ wag coge 3 
appoint who ſhall find the fame, and who ſhall be the *  . 


H 4 con- 
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moſt meet, to furniſh the ſame; 


eſtate with the payment of the yearly ſum of 8 J. for a 
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contributors, and ſettle the ſums to be paid by every con- 
tributor, in caſe the ſame contribution be not aſcertained 
by agreement of the parties. 10&117,c, 12. 3. 
8, And for the better diſcovery of the ability of the per- 
ſons ſo to be aſſeſſed and charged, and of all miſdemea- 
nors tending to the hindrance of the ſervice, they may 


examine on oath ſuch re as they ſhall judge neceſſary 


or convenient, or ſhall be produced by the party. charged 
or accuſed, other than the perſons themſelves to be aſſeſſed 


or accuſed, 13 C 13 C. 2. c. 3. .. 11, 


Hearing and de- 
ter mining com 


9. And ny may hear complaints, and give redreſs, 
ccording to the merits of the cauſe. 13& 14 C. 2. 6. 3. 


10. No peer ſhall be charged otherwiſe than as follows; 
viz. the king may iſſue out commiſſions under the great 


| ſeal, to ſo many peers (not fewer than 12) as he ſhall 


think fit; who, or any 5 of them, ſhall have power te 
aſſeſs all or any peers, according to the proportions. herein 
mentioned (except the monthly taxes hereafter following) 
and to execute all the powers of this act, as well for lay- 
ing aſſeſſments, as impoſing of penalties (impriſonment 
only excepted), Which afſeſiment or charge ſo made, 
and penalties impoſed, ſhall be certified to the lieutenants, 
And in caſe of default in performance of any thing to be 
done or paid by any peer, the lieutenants and deputies, or 
any three of them, may cauſe diſtreſſes to be taken in the 
lands of ſuch defaulter; and if ſatisfaction ſhall not be 
made jn one week after ſuch diſtreſs taken, then the ſame 
to be ſold: and if a tenant be diſtrained, he may deduct 
the ſum levied out of his next rent. 13 & 14 C. 2. c. 3. 
4 = Every commiſſioned foot officer ſhall be exempted 
finding, or contributing to find, any horfe or foot 


"Taldier, for his whole eſtate, if it is but charged with one 


horſe, or a leſs charge, or for ſuch part of his eſtate as is 
charged with one horſe, if his whole eſtate be charged 
with a greater charge than one horſe in the county or lieu- 
tenancy where he fo ſerves as a foot officer, in reſpect of 


the expence which the faid employment doth neceſſarily 


engage him in, 15 C. 2. c. 4. . 9. 


12. Where any papiſt, reputed papiſt, or other perſon 


refuſing to take the oaths, is chargeable in reſpect of his 
eſtate, the lieutenant, or in his abſence the deputies, or 
three of them, may appoint ſuch. perſon as they ſhall think 
and may charge the ſamg 
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horſe, horſeman, and arms, and of 30s. for a foot ſoldier 
and arms. And if he ſhall not pay the fame on demand, ; 
they may by their warrant levy the ſame by diſtreſs and 
ſale of the goods of ſuch perſon, or of his tenants, ren- 

ering the overplus, all neceſſary charges in levying thereof 
being firſt deducted ; and ſuch tenant. ſhall dedu& the 
ſame out of his rent, 10& 11 V. c. 12. /. 2. 

13. Where any perſon ſhall be veins Fo the county, Perſons refiding 
city, or place, where he doth not reſtde, they ſhall fend 9" _— the _ | 
notice of the charge, if he have any land in his own occu- * = a 
pation, to ſuch perſon as he employs as his ſervant in ma | 
naging the ſame; and if all his eſtate be let to farm, then * 
to one or two of the moſt ſufficient tenants; who ſhall © 
forthwith, with all convenient ſpeed, convey the ſame to 8 
their maſter or landlord; and in ſuch time as ſhall be ap- ; 

inted, bring an account of his anſwer : And on neglect 

or refuſal of the landlord, to provide ſuch horſe or foot, 

as is duly charged upon him, for the yearly rent reſerved 1 
upon every demiſe or other grant, and not otherwiſe, with- | 
in the time limited; then the tenant ſhall provide and do, 
as the landlord in that behalf ought to have done: And if 4 
the tenant ſhall refuſe or neglect, within the time limited, \ 
the lieutenants, and in their abſence, or by their direc- | 
tions, the deputies, or two of them, may levy by their | 

- warrant all ſuch penalties as are appointed by this act, by Fi 
diſtreſs and ſale of the offender's goods. 13 & 14 C. 2. 

6 J % 16. 8 8 | 
2 the tenant may defalk out of his next rent, all 
ſuch money as he ſhall neceſſarily lay out in providing the 
ſame, or ſhall be levied upon him by diſtreſs for any de- | by 
fault; unleſs the landlord ſhall make it appear in two * ; 
months after ſuch levying, before the lieutenant, or in | 
his abſence, or by his direction, the deputies, or any two 
of them, that the default and penalty was occaſioned by 
the tenant's wilful neglect. id. ſ. 17. 5 | 
But this ſhall not avoid any covenant between land- = 
lord and tenant, concerning the finding horſes or arms, ” 

* or the bearing of any charges by any tenant ; but all | 
charges ſha]l be born by fuch tenant, according to the | 44 
agreement, id. /. 29. | 

14. If any perfon ſhall refuſe or neglect, by a reaſon- Penalty on per- | 
able time to be appointed, to provide ſuch horſe, horſe- — ORE 
man, arms and other furniture, or to pay ſuch ſum to- i 
wards providing the ſame as aforefaid ; the lieutenants and 
deputies, or three of them, may inflict a penalty on ſuch 1 
perſon not exceeding 201, and by their warrant may 1 


levy 


. 
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Jevy ſuch ſum, or the value of ſuch horſe, arms, and fur- 
niture, and ſuch penalty inflicted, by diſtreſs and ſale, 
rendring the, overplus, all neceſſary charge in levying 
thereof being firſt deducted ; the ſame to be employed to 
the uſes in default whereof the ſame was impoſed. 13& 
ws C. A. c. 3. 9. e N 


And if any perſon ſhall refuſe or neglect, by a reaſon- | 


able time to be appointed, to provide and furniſh ſuch foot 
ſoldier and arms as ſhall be charged upon him; the lieu- 
tenants and deputies, or three of them, may inflict a pe- 
nalty not exceeding 51. to be employed to the uſes in de- 
fault whereof it was impoſed : And the conſtable, by war- 
rant for that purpoſe, may levy ſuch ſum by diftreſs and 
fale, rendering the overplus, charges of diſtraining being 
firſt deducted ; and the tenant ſhall pay the ſame, and de- 
duct it out of his next rent, and in default thereof his 
goods alſo ſhall be liable to be diftrained and fold, 15 
C3 3. 5. | r 
And if any perſon charged as a contributor, being an in- 
habitant, ſhall refuſe to pay his proportion on demand; 
or if he be not an inhabitant, if his tenant ſhall not pay 
the ſame upon demand; three deputy lieutenants by their 
warrant may levy the ſame by diſtreſs and ſale, rendring 
the overplus, all neceſſary charge in levying thereof being 
firſt deducted ; and ſuch tenant may deduct the ſame out 
of his rent. 10& 11H. c. 12. f. 3. 
15. But no perſon charged with the finding borſe or 
foot, or with contributing thereunto; ſhall be compellable 
to ſerve in perſon, but may find one to ſerve for him, to 
be approved by the captain; ſubject nevertheleſs to be al- 
tered upon appeal to the lieutenant, or in his abſence to 


two deputy lieutenants. 13& 14 C. 2, c. 3. / 25. 


IV. Inliſting. 


Every man who ſhall ſerve in his own perſon, or ſuch 
perſon as ſhall be accepted in his ſtead, ſhall at the next 
muſter of his troop or company, give in his name and 
place of abode, unto ſuch perſon as the lieutenant, or in 
his abſence, or by his direction, any two deputy lieute- 


nants, ſhall appoint; to the end that the ſame may be 


liſted. 13 C14 C. 2. c. 3. /. 25. | 


But he ſhall not be capable of acting as a ſoldier, unleſs 


he firſt take the ſaid oaths abovementioned, .to be admini- 
ſtred by the lieutenant, or in his abſence, or by his di- 
rection, the deputy lieutenants, or any two of them. id. 
f+ 19. | | a 

2 2 5 Muftering 


(Old) Militia. 


JV. Muſtering, training, and leading. 


1. By the 13 & 14 C. 2. c. 3. The lieutenants ſhall Power to raiſe 
have power to call together the militia, and to arm and d lead. 
array them, and form them into companies, troops, and 
regiments, and in caſe of inſurrection, rebellion, or in- 
vaſion, them to lead, conduct, and employ, or cauſe them 
to be led, conducted, and employed, as well within the 
ſeveral counties, cities, and places for which they ſhall be 
commiſſioned reſpectively, as alſo into any other counties 
and places, for the ſuppreſſing of all ſuch inſurrections and | 
rebellions, and repelling of invaſions, as may happen to | 
be, according as they ſhall receive directions from his ma- 
jeſty. / 2. r | 
And by the 15 C. 2. c. 4. The lieutenants, and in 
their abſence, or by their directions, the deputy lieutenants, 
or two of them, ſhall have power to lead, train, and exer- | 
ciſe, or by warrant under their hands and ſeals, cauſe to 
be led, trained, and exerciſed, the perſons ſo raiſed, ar- 

rayed, and weaponed, /. 1. | 8 | 
But nothing herein ſhall extend to the giving any power }, 
for marching any ſubjects out of the realm, otherwiſe than 
by the laws of England ought to be done. 13 14. C. 2. 
c. Z. /. 32: f | 
2 Arbe ordinary times for training, exerciſing, and muſ- Time of awfter- 
tering, ſhall be theſe: The general muſter and exerciſe of *. | 
regiments, not above once a year; The training and exer- 

_ ceiling of ſingle companies, not above four times a year, 
unleſs ſpecial directions be given by the king or his privy 
council; And ſuch ſingle companies and troops ſhall not 
at any one time be continued in exerciſe above the ſpace of 
two days; And at a general muſter and exerciſe of regi- 
ments, no officer or foldier ſhall be conſtrained to ſtay above 
tour days together from their habitations. id. ſ. 21. 

3. At every ſuch muſter and exerciſe, every muſque- accoutrements. 
teer ſhall bring with him half a pound of powder, and half | 

a pound of bullets; and every muſqueteer that ſhall ſerve ö 
with a match lock, ſhall bring with him three yards of 
match; and every horſeman ſhall bring with him a 
quarter of a pound of powder, and a quarter of a pound 
of bullets ; all which ſhall be at the charge of him who 
provides the ſaid ſoldier and arms: on pain of 5 8. for 


every omiſſion. 13 & 14 C. 2. c. 3. / 21. 15 C. 2. 
c. 4. /. 7. 5 
. ee Aud 
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And the arms offenſive and defenſive, with the furni- 
ture for horſe, ſhall be as follows ; the defenſive arms, a 
back, breaſt, and pot, piſtol proof; the offenſive arms, a 
fword and a caſe of piſtols, the barrels not under 14 inches 
in length; the furniture for the horſe, a great ſaddle or 
pad with burrs and ſtraps to affix the holſters unto, a bit 
and bridle, with a pectoral and crupper : for the foot, a 
muſqueteer ſhall have a muſket, the barrel not under three 
foot in length, and the fene of the bore to be for 12 bul- 
lets to the pound, a collar of bandileers, with a ſword : a 
pikeman to be armed with a pike of aſh, not under 16 
foot in length (head and foot included) with a back, 
bpbreaſt, head- piece, and ſword. 13 14 C. 2. c. 3. / 21. 
Mufter maſter. 4. The muſter maſter ſhall be an inhabitant of the 
county. 15 C. 2. c, 4. 


6. 5 
And once a year each Cider ſhall pay to him ſuch ſum, 


not exceeding 18. for a horſeman, and 6d, for a footman, 
as the lieutenants and deputies, or three of them, ſhall un- 
er their hands and ſeals direct; who ſhall have power ta 


evy the ſame, by diſtreſs and ſale of the goods of the per- 


ſons charged to find ſuch horſeman, or foot ſoldier, unleſs 
the default be by the negle& of ſuch ſoldier, who in that 
caſe ſhall be accountable for the ſame. id. 


Penalty on not 5. If any perſon charged ſhall refuſe or neglect to ſend 


furniſhing, in, or deliver his horſe, arms, or other furniture, at the 
beat of drum, ſound of trumpet, or other ſummons ; the 
_ lieutenants and deputies, or three of them, may inflict a 


penalty not exceeding 51. to be levied by diſtreſs and ſale, 


rendring the overplus, neceſſary charges for levying being 

firſt deducted. 136 14 C. . 3. J 10. e | 

Exception az to 6. Provided, that no officer or ſoldier of the militia, be- 
corporations, longing to any city, borough, or town corporate, being a 
county of it ſelf, or to any other corporation or port town, 

who have uſed to be muſtered only within their own pre- 

eincts, ſhall be compellable to appear out of ſuch precincts, 

at any muſter or exerciſe only. 13& 14 C. 2. c. 3. /. 28. 


VI. Trophy money; for ammunition, carriages, and 
other neceſſaries. 


And for furniſhing ammunition and other neceſſaries, 
the lieutenants and deputies, or three of them, ſhall have 
power to lay rates on the reſpective counties and places, 
not exceeding in the whole in any one year the proportion 
of a fourth part of one month's aſſeſſment in each county, 
after the rate of 700001. a month, charged by the act of 

a 4 


the 
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the 12 C. 2. c. 29. Which fhal} be aſſeſſed, collected, 
and paid by ſuch perſons, and according to ſuch directions 
as ſhall be given by the lieutenants and deputies, or three 
of them; under the like penalties, and ** the like ways 
and means, as are preſcribed in the ſaid act. 13 & 14 
C. 2. . 
Which . of the 12 C. 2. c. 29. directs the ſum 
of 700001. a month to be raiſed in the like manner as by 
the act of the 12 C. 2. c. 21. which act did direct the 
ſame to be raiſed, according to the proportions, and in 
ſuch manner as by an ordinance of both houſes made in 
his majeſty's abſence: Which ordinance was as follows 
eth; 

That is to ſay, there ſhall be raiſed an afſeflinent of 
700001. a month, in theſe proportions, 


On the county of 
ld 5.4] 5 d. 4. 4. 
Bedford — 933 6 8 7n — 2 
Berti. 1088 17 10 Norfolk — 3624 8728 
Buckingham 1283 6 8 Nerwich— 186 13 4 
Cambridge 1102 10 © | Northumberland 179 19 10 
Ie Eh 367 10 of Newcaflle - 35 11 8 
Cheer oy 770 o o| Ox —— 1127 15 6 
o5 x1 25 Gly — 10% 6 8 

Gun ies: — 1633 6 8 Rutland — 272 4 6 
Cumberland 108 0 Of Salop — 1322 4 4 
 Darly — 933 6 8 1 — 919 6 8 
Dem —— 3003 15 6 tchfeld - 14 o 0 
Dorſet — 1311 10 6 Somerſet - 2722 4 6 

Town of Pool 10 14 0] rial - 171 2 2 
Durham — 153 14 4 | Sout 2022 + 4 
Eer— 350 © ©| Suffolk — 3655 11 2 
Glouceſter - 1626 6 8] &rry — 1565 5 6 
City — 162 11 21 Southwark 184 14 6 
Hereford '= 1166 13 4 Suſſex — 1905 11 2 
Heriford - 1400 © O Warwick - 1244 8 10 
Hiintingdon = 622, 4 6 Weftmorland - 73 19 4 
Kent —— 3655 11 2| Wits —— 1944 8 10 
LZancaſter 933 6 8 Vorceſter 1182 4 4 
Etitefter - 1088 17 81 City = 62 4 6 
Lineoh = 2722 4 101 York 3043 8 10 
Aitddlefex - 1788 17 10 Hing fon — 67 13 4 

London 4666 13 4 e — 135 14 4 
Northampton 1400 © O Breeinock — 36113 4 
Nottingbam 903 4 a1 Cardigan » 213'10' © 


Carmarthen 
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| & As d. . OS OH Fins 
Carmarthen - 352 8 8 Monmouth 466 13 
| Carnarvan - 202 4 4 Montgomery - 295 11 
Denbigh — 272 4 6 Pembroke — 406 o 
Flint 135 14 6 | Radvor — 254 6 
Glamorgan — 458 17 8| Haverford Wet 14 11 
Merioneth - 124 8 10] Berwick - =- © 16 


©0000 0h R 
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And the commiſſioners ſhall cauſe the proportions to be 
equally aſſeſſed; and appoint aſſeſſors in each pariſh, who 
ſhall aſſeſs the ſame by a pound rate, according to all 
eſtates both real and perſonal, within the limits of their 
pariſhes. 

And in caſe the way of aſſeſſing by a pound rate ſhall 
prove obſtructive to the ſpeedy bringing in of the aſſeſſ- 
ment; the commiſſioners may direct the aſſeſſors to aſſeſs 
the ſame, according to the moſt juſt and uſual way of rates 
practiſed in ſuch places. Provided that the apportion- 


ment of the aſſeſſment ſhall not be drawn into precedent, 


And no privileged place ſhall be exempted from the 
aſſeſſment - « | 

But nothing contained in this ordinance ſhall charge 
any maſter, Yellow, or ſcholar of any college in either of 
the univerſities, or of Vincheſter, Eaton, or Weſtminſter, or 
in any other free ſchools, or any reader, officer, or mini- 
ſter of the ſame, or of any hoſpitals, or almſhouſes, in re- 
ſpe& of any profit ariſing in reſpect of the ſaid places; nor 
charge any houſes or lands helonging to Chri/?s hoſpital, 
Bartholomew, Bridewell, Thomas, and Bethlehem. But their 
tenants ſhall pay for ſo much as their leaſes are yearly 
worth, over and above the rents reſerved. 
| Perſons in Lendon ſhall be aſſeſſed in the pariſhes where 
1 And perſons out of London, having any office 
in „ ſhall be aſſeſſed where they dwell. | 
unto the commiſſioners ; who ſhall ſign and ſeal two du- 
plicates, and deliver one to the ſub- collectors, with war- 

rant to collect; and deliver the other to the receiver ge- 
neral. | 


LES 


And the aſſeſſors ſhall deliver one copy of the aſſeſſinent 
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On non payment, the collectors may diſtrain; and in 
the day- time, taking with them the conſtable, may break 
op any houſe, cheſt, or box where the goods are. And 
it any queſtion ariſe upon the taking ſuch diſtreſs, the 
ſame ſhall be determined by the commiſſioners. 

And if perſons convey their goods, the commiſſioners 
may impriſon them (not being peers) till payment ; and 
tenants may deduct the ſame out of their rent. | 

And if the proportions be not fully paid, nor can be le- 
vied, the commiſſioners may reaſſeſs. 

And if any perſon ſhall wilfully negle& to perform his 
duty in the execution of this ordinance, the commiſſion- 
ers may fine him, not exceeding 201. to be levied by di- 
ſtreſs, and paid to the receiver general, | 

And the receiver general ſhall have 1 d. in the pound; 
the ſub- collectors 1 d. the head collectors 1 d. and the 
commillioners clerks 1d. 

But nothing herein ſhall be drawn into example, to the 
prejudice of the antient rights belonging to the peers. 

And the ſame power which the commiſſioners had by 
this ordinance, (which is much in the manner of the an- 
cient ſubſidies, and of the prefent land tax), the lieute- 
nants and deputy licutenants ſeem to have by the act of 
the 13 & 14 C. 2. | 

And the lieutenants and deputies, or the chief officers 
upon the place, in the reſpective counties and places, 
may charge carts, waggons, wains, and horſes, for the 
carrying of powder, match, bullet, and other materials, 
allowing 6d. a mile outward only, to every ſuch cart, 
waggon and wain with five horſes, or fix oxen, and fo 
proportionably ; and for every horſe employed out of 
waggon or cart 1d.. upon the marching of any regiment, 
company, or troop, on occaſion of invaſion, inſurrection, 
or rebellion. 13 C 14 C. 2. c. 3. / 8. | 

And the lieutenants ſhall appoint one or more treaſu- 
ſurers, or clerks, for receiving and paying ſuch monies 
when levied; of all which receipts and diſburſements 
thereof, they ſhall every ſix months give their accounts 
in writing upon oath, to the lieutenants and deputies, or _ 
three of them : which account ſhall be forthwith certified 
to the privy council, and a duplicate thereof ſhall be cer- 
tificd to the juſtices at the next ſeſſions. id. ſ. 12. | 

Always provided, that the lieutenants or their deputies 
ſhall not iſſue warrants for raiſing any trophy money, till 
the juſtices in ſeſſions ſhall have examined, ſtated, and al- 
lowed the accounts of the trophy money collected for any 

6 | | preceding 
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preceding year, and certified ſuch examination under the 
hands and ſeals of four or more ſuch juſtices. 10 Ar. 
c. 25 i * 4+ ? 55 


vil Power to ſearch for arms. 


The lieutenants, or two of their deputies, may by war- 
rant under their hands and ſeals, imploy ſuch perſons as 
they ſhall think fit (of which a commiſſioned officer, and 
the conſtable or his deputy, or in their abſence ſome other 
perſon bearing office in the pariſh where the ſearch ſhall 
be, ſhall be two) to ſearch for and ſeize all arms in the 
cuſtody of any perſon, whom the lieutenants or two of 
their deputies ſhall judge dangerous to the peace of the 
kingdom, and to ſecure the ſame, and thereof to give 
account to the lieutenants, and in their abſence, or by 
their directions, to the deputies, or two of them: Provided, 
that no fearch be made in any houſe between ſun-ſetting 
and ſun-rifiag, other than in cities or their ſuburbs, and 
towns corporate, market towns, and houſes within the 
bills of mortality, where they may ſearch in the night 
time, if the warrant fo direct; and in caſe of reſiſtance, 
to enter by force: And no dwelling houſe of a peer to be 
ſearched, but by immediate warrant from the king, or in 
the preſence of the lieutenant or a deputy lieutenant; And 
in all places and houſes whatſoever, where ſearch is to be 
made, it ſhall be lawful in caſe of reſiſtance, to enter by 
force. And the arms io ſeized may be reſtored to the 
owners again, if the lieutenants, or in their abſence as 
aforeſaid, their deputies, or two of them, ſhall ſo think 
fit. 13& 14 C. 2. c. 3. J. 14. | | 


VIII. Confiebles to be aſſiſting. 


All high conſtables, petty conſtables, and other officers 
and miniſters, ſhall be aiding and aſſiſting to the lieutenants 
and their deputies, or any of them. 13 C4 C. 2. 6. 3. 
fe 25. | 
IX. Puniſpment for deſertion or diſobedience. 

The yearly acts againſt mutiny and deſertion do not 
extend to the militia. | 8 

But if any of the militia ſhall not appear and ſerve, com- 


pleatly furniſhed with horſe and arms and other furniture, 


at the beat of drum, ſound of trumpet, or other ſum- 
| . 
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mons; the lieutenants, and in their abſence, or by their 
directions, the deputies, or two of them, if the default be 
in ſuch perſon, may impriſon him for five days; or may 
inflict a penalty, if he is a horſemnn, not exceeding 2088. 
and if a footman, not exceeding 10s. to be paid down 
without delay. 13 & 14 C. 2. c. 3. /. 10. 

And the lieutenants, or deputies, or chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as 
do not their duty at the days of muſter and training; and 
may inflict for puniſhment for every ſuch offence, any pe- 
euniary mulct not exceeding 5s. or impriſonment not 
exceeding twenty days. 13 C 14 C. 2. c. 3. /. 8. 

And ſuch perſon duly lifted, ſhall not be exchanged, 
or deſert, or be diſcharged, but by the leave of the lieute- 
nant, or two Ceputies, or his captain, upon reaſonable 
cauſe, firſt obtained in writing under hand and ſeal ; on 
pain of 201. to be levied as other penalties; and for non- 
payment, or want of diſtreſs, to be committed to the com- 
mon gaol of the county, not exceeding three months, 


id. 7. 25. 85 
X. Punifhment for imbezilling horſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms, ot 
furniture, the lieutenants, and in their abfence, or by 
their directions, the deputies, or two of them, if the de- 
fault be in ſuch perſon, may impriſon him till he have 
made ſatisfaftion, 13 & 14 C. 2. c. 3. þ 10. 


XT. Officers pay. 


For fatisfation of the officers for their pay, during ſuck 
time (not exceeding one month) as they ſhall be with 


their ſoldiers in actual ſervice, proviſion ſhall be made by 


the king out of the treaſury. 13& 14C. 2. c. 3. .. 7. 
And the lieutenants and deputies, or three of them, 
ſhall have power to diſpoſe of ſo much of the ſaid fourth 


part of the 700001. a month, to the inferior officers, for 


their pains and encouragement, as to them ſhall ſeem ex- 


| pedient, 15 C. 2. c. 4. J 12. 
XII. Soldiers pay. 


Every perſon charged ſhall (on pain of 58.) pay on de- | 


mand 28. 6d. a day to each trooper, and ſhall (on pain 


of 28.) pay on demand 18. a day to cach foot ſoldier, for 
I ; 
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ſo many days as they ſhall be abſent from their dwellings 
or callings, by occaſion of muſter or exerciſe, unleſs ſome 
certain agreement be made to the contrary before good 


witneſs; and the ſaid penalty is to be paid to ſuch ſoldier, 


to whom his pay was denied; the reſpective penalties to 
be demanded in ſix weeks after default, or at or before the 
next muſter or exerciſe, and not afterwards. 15 C. 2. c. 
2. 
: hy in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice; the perſons ſo charged ſhall provide each 
their ſoldier with pay in hand not exceeding one month's 


pay, as ſhall be directed by the lieutenants, and in their 


abſence, or by their directions, by the deputies or any two 
of them. 13 C14 C. 2. c. 3. / 7. | 
For the repayment whereof, proviſion ſhall be made by 
the king out of the treaſury. 7d. | 
And in caſe a month's pay ſhall be provided and ad- 


vanced as aforefaid, no perſon who ſhall have advanced 


his proportion thereof, ſhall be charged with any other 
like month's payment, until he ſhall have been reimburſed 
the ſaid month's pay; and ſo from time to time, the 


month's pay by him laſt before provided and advanced. id. 


XIII. Penaliies how recoverable. 


The forfeitures, penaltics, and payments by the 15 C. 
2. c. 4. not otherwiſe herein directed, may be recovered 
by warrant under the hands and ſeals of the lieutenants 
and deputies, or three of them, by diſtreſs and ſale; and 
if ſufficient diſtreſs cannot be found, then the party to be 
impriſoned till ſatisfaction ſhall be made. 15 C. 2. c. 4. 


A 
XIV. Double coſts. 
| Perſons ſued on either of the acts of the 13 14 C. 2. 


c. 3. or 15 C. 2. c. 4. may plead the general iſſue, and 


bave double coſts. And the action muſt be commenced in 


fix months, and in the proper county. 15 C. 2. c. 4. . 
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J. Former acts repealed. 


II. Appointment of the lieutenants, deputy lieute- 
0 * and others, for execution of the 
ſervice. | 


III. Number of men to be raiſed in the ſeveral coun 
ties. 


V. Proceedings where the militia have not been al- 
ready raiſed. 

V. Iſſuing precepts to return 8 iſts. 

VI. Return and ſettling of the liſts. 


VII. Proportioning the numbers in the ſeveral buns . 
dreds or other large diviſions. = 


VIII. Proportioning in the ſeveral Jnr, tithings, 
or places. 


TX. Ballotting. 
X. Inliſting; and therein, of ſubſtitutes. 
. XI. Forming the militia into regiments and com- 


panies. | a 
XII. Proceedings where the militia have been al. | 
ready raiſed. 8 
XIII. Training and exerciſe. | po 1 
XV. Cloathing and pay. 9 


AV. Drawn out into actual ſervice. 
VI. Privileges and exemptions of militia men. 
XVII. General Power of inforcing the execution 
hereof. 
VIII. Exceptions with reſpet? to particular places 
| and n 1 


I. Former ais repealed. 


Y the 2 Geo. 3. c. 20. (which is of force for ſeven 
years, &c.) all former acts relating to the raiſing the 
militia in England and Wales, ſhall be repealed, except in | 
| ſuch caſes as are herein ſpecially directed to be ſubject to _ 
the proviſions of the ſaid former acts, or any of them = 
I 2 - x 6 


82 OY . . 

132 (New) Militia? 
and the (new) militia raiſed by virtue of the faid former 
acts, ſhall be ſubject to all the ſame proviſions and regu- 
lations as the militia directed to be raiſed by virtue of this 
act are ſubjected to. . 144. | h | 

But nothing herein ſhall extend to make void any thing 

already done in purſuance of the former acts, or to pre- 
vent the compleating any proceedings already commenced 
in purſuance thereof. /. 145. 


And whereas precepts in ſeveral places have already been 


iMued for the returning of liſts, and ſeveral proceedings 
have been had thereupon in purſuance of the faid former 
acts; it is enacted, that the deputy lieutenants and juſtices 
ſhall continue to act and put in force the ſaid former acts, 
in all matters and things ſubſequent to the precepts ſo 
iſſued, and the liſts returned or to be returned thereupon z 
and the juſtices may caufe to be levied the fines, penalties 
and forfeitures incurred or which may be incurred in pur- 
fuance of the ſaid former acts, as in and by the ſaid acts 
is directed. /. 146. = 5 7 


_ 


IL. Appointment of the lieutenants, deputy liewtenants, 
officers and others, for execution of the ſervice. 


Appointment of 1. The king ſhall iſſue forth commiſſions of lieutenancy ; 
_ e cg and ſuch lieutenants fhall have the chief command of the 
hens and com- Militia, and ſhall have power, and are required, to call to- 
miſſiou officers. gether all ſuch perſons, and to arm and array them, at 
ſuch times, and in ſuch manner, as is herein after expreſ- 

ſed: And ſuch lieutenants ſhall from time to time appoint 

ſuch perſons as they ſhall think fit, qualified as is herein 

after directed, and living within their reſpective counties, 

ridings, and places, to be their deputy lieutenants; the 

names of ſuch perſons having been firſt preſented to, and 

approved by his majeſty: And ſhall, before the third ſub- 

diviſion meetings for allotting the men, appoint a proper 

number of colonels, keutenant colonels, majors, and other 

officers, qualified as is herein after directed; and ſhall cer- 

tify to his majeſty the names and ranks of ſuch officers, 

within one month after they ſhall be fo appointed; and if 

the king, within one month after ſuch certificate ſhall ſig- 

ply his diſapprobation of any ſuch perſon, the lieutenant 

hall not grant to him a commiſſion; but ſhall grant com- 

miſſions to ſuch perſons ſo appointed, who ſhall not be diſ- 

approved by his majeſty, 2 G. 3. c.20. J. 1, 5. | 


2. When | 
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2. When the lieutenant ſhall be abſent out of the When the lieu- 
kingdom of Great Britain, the king may appoint three 5, che leuten. 
deputy lieutenants to grant commiſſions to officers, on any cy is vacant, 
vacancy that ſhall happen during ſuch abſence. 2 G. 3. 

c. 20. /. 2. | 

pe Sd generally, by the 4 G. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
| three of the deputy leutenants to execute the office of lord 
Lieutenant during ſuch vacancy. /. 2. | 

And by the 5 G. 3. c. 36. /. 3. If there ſhall happen 
to be no lieutenant, in any county or place; three _—_ 
lieutenants, to be appointed by his majeſty's ſign manual, 
ſhall do every act neceſſary for carrying into execution the 
acts of the 2 G. 3. c. 20. the 4 G. 3. c. 17. and the faid 
act of the 5 G. 3. c. 36. | . 
23. Provided always, that nothing herein ſhall be con- peputa tions or 
ſtrued to vacate any commiſſion of lieutenancy already commiſſions al- 
granted, ncr any commiſſions granted to officers ; but the we Ay 5 
ſame ſhall continue in full force for the purpoſes of this hereby. 
act, ſo as the deputy lieutenants and officers be qualified 
as is herein after directed. 2 G. 3. c. 20. ,. 3. 

4. Provided alſo, that no deputation or commiſſion ſhall Nor by vacating 
de vacated, by the revocation, expiration, or diſcontinu- eee , 
ance of the lieutenant's commiſſion. 2 G. 3. c. 20. . 4. 

5. In every county, riding, or place, (except as is herein General quali- 
after excepted) there ſhall be appointed 20 or more deputy 3 4 
lieutenants, if ſo many perſons qualified can be therein 
found; if not, then ſo many as can be therein found; 
and each perſon ſo to be appointed a deputy lieutenant or 
colonel, ſhall be ſeiſed or poſſeſſed, either in law or equity, 
for his own uſe and benefit, in poſſeſſion of a freehold, co- 
pyhold, or cuſtomary eſtate for life, or for ſome greater 
eſtate, or of an eſtate for ſome long term of years deter- 
minable on one or more lives, in manors, meſſuages, lands, 
tenements, or hereditaments, in England, Wales, or Ber- 
wick upon Tweed, of the yearly value of 4001. or ſhall be 
heir apparent of ſome perſon who ſhall be,in like manner 
ſeiſed or poſſeſſed of a like eftate of the yearly value of 
800 1. lieutenant colonel, or major, ſhall be ſeiſed or poſ- 
ſeſſed of a like eſtate of the yearly value of 300 l. or ſhall 
be heir apparent of ſome — who ſhall be ſeiſed or poſ- 
ſeſſed of a like eſtate of the yearly value of 6001. and. each 

rſon fo to be appointed captain, ſhall be ſeiſed or poſſeſ- 
ſed of a like eſtate of the yearly value of 2001. or ſhall be 
heir apparent of ſome perſon who ſhall be ſeiſed or poſſeſ- 
ſed of a like eftate of the yearly value of 4001. or ſhall be 
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a younger ſon of ſome perſon who ſhall be, or at the time t 
of his death was, ſeiſed or poſſeſſed of a like eſtate of __ 
the yearly value of 6001. Lieutenant ſhall be in like e 
manner ſeiſed or poſſeſſed of a like eſtate of the yearly o 
value of 1001. or ſhall be ſon of ſome perſon who cal o 
be, or at the time of his death was, ſeiſed or poſſeſſed of ci 
a like eſtate of the yearly value of 2001. Enſign ſhall be in 

ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
201. or ſhall be ſon of ſome perſon who ſhall be, or lit 
at the time of his death was, ſeiſed or poſſeſſed of a like hz 
_ eſtate of the yearly value of 50 l. one moiety of which ap 
ſaid eſtates, required as qualifications for each deputy ni 
lieutenant, colonel, lieutenant colonel, major, and cap- of 
tain reſpectively, ſhall be ſituate or ariſing within ſuch re- 2 
ſpective county or riding in which he ſhall be appointed te ; th 

ſerve. © '2 C. 3. c. 20. . | | 

Provided, that the immediate reverſion or remainder of or 
and in manors, meſſuages, lands, tenements, or heredita- or 
ments, which are leaſed for one, two, or three lives, or 4c 
for any term of years determinable on the death of one, a | 
two or three lives, on reſerved rents, and which are to be 
the leſſees of the clear yearly value of 300 l. ſhall be deemed -al 
equal to an eſtate herein before deſcribed, of the yearly _— 
value of 1001. and ſo in proportion. /. 6. ; de: 
| Alſo, a perſon poſſeſſed, either in law or equity, for his 2 
own uſe. and benefit, in poſſeſſion of an eſtate for a cer- the 
tain term originally gran ted for 20 years or more, of an eſt 
4 annual value (over and above all rents and charges pay- ; eſt 
| able out of or in reſpect of the ſame) equal to the annual And 
| value of ſuch an eſtate as is required for the qualification iſla 
of a deputy lieutenant and commiſſion officer reſpectively, 1 
| and ſituate as aforeſaid, ſhall be deemed duly qualified. + 
: . 7. | rat. 
Qualification in 7 6. In the ſeveral counties of Cumberland, Huntingdon, by 
3 Monmouih, Meſimorland, and Rutland, and in every coun- the 
ty and place in Wales, there ſhall be five or more deputy | ſuc] 
lieutenants appointed (if ſo many qualified can be found poi; 
therein) ; and the eſtates requiſite for the qualification of to 
the deputy lieutenants and officers therein ſhall be as fol- mat 
lows : A deputy lieutenant or colonel ſhall be ſeiſed or poſ- offic 
ſeſſed of a like eſtate as aforeſaid, of the yearly value of | pro} 
300 l. or ſhall be heir apparent of a perſon having a like City 
eſtate of 5ool. lieutenant colonel or major 2001, or heir of t 
apparent of a perſon having a like eſtate of 4001. captain unit 
1501. or ſon of a perſon who ſhall be or at the time of his and 
death was ſeiſed or poſſeſſed of a like eſtate of 3ool., lieu- larg 


tenant 
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tenant 701. or ſon of a perſon who ſhall be or at the time 
of his death was ſeiſed or poſſeſſed of a like eſtate of 2001. 
enſign 201. or ſon of a perſon who ſhall be or at the time 
of his death was ſeiſed or poſſeſſed of a like eſtare of 50 1. 
one half of all which eſtates, except thoſe for the qualifi- 
cations of lieutenants and enſigns, ſhall be ſituate or ariſing 
in their reſpective counties, 2 G. 3. c. 20. f. 8. 

And where 20 deputy lieutenants cannot be found qua- 
lified, and willing to act; his majeſty's lieutenant, after 
having appointed ſo many as can be found qualified, may 
appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſciſed or poſſeſſed of a like eſtate 
of the yearly value of 2001. and ſituate as aforeſaid : 
Provided, that the perſons ſo appointed. ſhall not make 
the whole number to exceed twenty. 


9. 
7. In the iſle of Ely; a deputy lieutenant ſhall be ſeiſed In the ie of 
or poſſeſſed of a like eſtate of the yearly value of 2001. F. 


or ſhall be heir apparent to a perſon having a like eſtate of 
4001. captain, 1001. or heir apparent of a perſon having 
a like eſtate of 2001. or younger ſon of a perſon who ſhall 
be, or at the time of his death was, ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 300 l. lieutenant, 501. 
or ſon of ſome perſon who ſhall be, or at the time of his 
death was, ſeiſed or poſſeſſed of a like eſtate of 1001. 
enſign, 201. or ſon of ſome perſon who ſhall be, or at 
the time of his death was, ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 5ol. one half of all which 


eſtates, except thoſe for the qualification of lieutenants 


and enſigns, ſhall be ſituate or ariſing within the fai 
- iſland, "2 G. 3, c. 20. . 10. | 
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8. In all cities or towns which are counties within them- In cities or 


ſelves, and have heretofore uſed to raiſe and train a ſepa- 
rate militia within their reſpective liberties, and which are 
by this act united with and made part of any county for 
the purpoſes of this act only; his majeſty's lieutenant of 
ſuch cities or towns, or where there is no lieutenant ap- 
pointed by his majeſty, the chief magiſtrate of ſuch city or 
town, ſhall appoint five or more deputy lieutenants (if ſo 
many duly qualified can be found), and ſhall alſo appoint 
officers of the milita, whoſe number and rank ſhall be 
proportionable to the number of militia men which ſuch 
City or town ſhall raiſe, as their quota towards the militia 
of the county to which ſuch city or town is by this act 
united for the purpoſes aforeſaid ; and all powers given 
and proviſions made by this act with reſpect to counties at 
large, ſhall take place in the ſaid cities and towns, except 


I 4 | only 


towns being 
counties within 
themſelves. 
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only, that after the number of perſons which ſuch city or 
town is to furniſh ſhall have been appointed as aforeſaid by 
his majeſty's lieutenant and the deputy lieutenants, or by the 
deputy lieutenants of the county at large, two deputy 
lieutenants within ſuch city or town ſhall have and exer- 
Ciſe all the powers conferred by this act on three deputy 
lieutenants, or two deputy lieutenants together with one 
Juſtice, or one deputy lieutenant together with two juſtices, 
of any county at large : And the qualification for a depu- 
ty lieutenant and field officer ſhall be 300 l. a year as afore- 
ſaid ; or a perſonal eſtate alone, or real and perſonal eſtate 
together to the amount or value of 50001, captain, 1501, 
a year; or perſonal eſtate alone, or real and perſonal toge- 
ther, to the value of 25001. lieutenant or enſign 501. a 
year, or perſonal eſtate of 7501, one half of all which 
real eſtates (except thoſe for the qualification of lieutenants 


and enſigns) ſhall be within ſuch city or town, or within 


the county at large to which ſuch city or town, is by this 
act united for the purpoſes aforeſaid : And his majeſty's 
lieutenants, and the chief magiſtrates of ſuch citics or 
towns being counties within themfelves, ſhall put the 
powers of this act for raiſing and training the militia 
within ſuch cities or towns in execution : but the militia 
of ſuch cities and towns, being by this act declared to be 
part of the militia of the counties to which ſuch cities and 
towns are united for the purpoſes aforeſaid, the militia of 
ſuch cities or towns ſhall join the militia of the county to 
which ſuch cities or towns are ſo united for the purpoſes 
aforeſaid ; and the whole militia ſo joined together, ſhall 


be exerciſed together at the general exerciſe; and ſhall 


then, and alſo when drawn out and embodied, be deemed 
the militia of the county to which ſuch cities or towns are 
ſo united. 2 C. 3. c. 20. /. 11, 


In the tower 9. The qualifications above recited, to enable any per- 
hamlets, ſon to be a deputy lieutenant, lieutenant colonel, major, 


captain, lieutenant, or enſign, ſhall not extend to com- 

miffions granted by the conflable of the tower, or lieute- 

nant of the tower hamlets. 2 G. 3. c. 20. 1 13. 
8 10. When any regiment or battalion 


rebellion, promote any officer therein, from a lower to a 
higher commiſſion, incluſive of that of lieutenant colonel, 
notwithſtanding he ſhould not have the qualification re- 


quiſite for his firſt admittance into ſuch higher rank Pro- 


vided, that no perſon, not having the qualification herein 
| | before 


all be drawn 
account of merit. out and embodied ; the lieutenant may, upon account of 


military merit ſhewn in time of actual invaſion or actual 


not | 
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before directed for a captain, ſhall he promoted to a higher 
rank than that of captain. 2 G. 3. c. 20. 75 12. 

11. The king, from time to time, may ſignify his plea- Difplacing offi- 
ſure to his lieutenant to diſplace any ſuch deputy lieute- 2285 
nants and officers; and thereupon the lieutenant all ap- 
point others in their ſtead. 2 G. 3. c. 20. . 14. 

12. And no deputy lieutenant or commiſſion officer been re 
ſhall act as ſuch, until he ſhall have left with the clerk of tn the cer 
the peace of che county or place for which he ſhall be ſo of the peace. 
appointed, his qualification in writing ſigned by himſelf: 
and the clerk of the peace ſhall enter the ſame on a roll to 
be kept for that purpoſe. 2 G. 3. c. 20. . 1 


13. And every deputy lieutenant and n offi- And to take the 


cer, not having already taken and ſubſcribed the oaths, oaths. 
and made and ſubſcribed the declaration required by the 
former militia acts, ſhall at ſome general quarter ſeſſions, 

or in one of the courts of record at We/tminfter, within ſix 
months after he ſhall have accepted his commiſſion, take 

the oaths and make and ſubſcribe the declaration, as 

other perſons qualifying for offices. 2 G. 3. c. 20. f. 15. 

14. Deputy lieutenant, colonel, lieutenant colonel, or? * > Hao 
major, acting not being qualified, or not delivering in qualified. 
ſuch qualification, and taking the oaths and ſubſcribing 

the declaration, ſhall forfeit 2001. captain, lieutenant, or 
enſign, 1001. half to him who ſhall ſue, and half to the 

ufes herein after directed. 2 G. 3. c. 20. /. 16. 

And the proof of the qualification ſhall lie on him 
againſt whom the action is brought. /. 17 

But by the 5 G. 3. c. 4. they are FA St FR provi- 
ded they qualify, and deliver in their qualification, on or 
before Aug. 1, 1765. 

15. Proyided, that nothing herein ſhall extend to re- Exception as ts 
ſtrain the lieutenant from appointing any peer of this Pe. 
realm or his heir apparent, to be a deputy lieutenant or 
commiſſion officer, within the county or place wherein 
he ſhall have ſome place of reſidence; or to oblige any 

er or heir apparent of ſuch peer (ſo appointed) to leave 
his qualification with the clerk of the peace : but it ſhall 
be lawful for him taking the oaths, and making and ſub- 
ſcribing the declaration aforeſaid, to act, altho' he ſhall 
not have ſuch eſtate in manors, eſſuages, lands, tene- 
ments, or hereditaments, as is required by this act. 2 G. 

3. c. 20. /. 18. 

16. Provided alſo, that the acceptance of a commiſſion — not 
in the militia, ſhall not vacate the ſeat of any member re- to vacate a ſeat 
turned to ſerve in parliament. 2 G. 3. c. 20. / 19: 1 8 

17. His 
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17. His majeſty's lieutenant together with three deputy 
lieutenants, and on the death or removal or in the abſence 


of his majeſty's lieutenant, any five deputy lieutenants, 


ſhall, at the end of every four years, at their annual meet- 
ing, in caſe the militia of ſuch county or place ſhall not 
be then embodied, diſcharge ſome one field officer of each 
regiment or battalion, and ſuch a number of officers of 
each inferior rank, as ſhall be equal to the number of per- 
ſons who ſhall have given notice in writing to his majeſty's 
lieutenant, one month at leaſt before ſuch meeting, that 
they are willing to ſerve as field officers, captains, lieute- 
nants or enſigns, as the caſe may require. 2G. 3. c. 20. 
30. | | 
Provided, that the number of vacancies to be made 
Mall not exceed one third of ſuch officers who ſhall have 
ſerved for ſour years in each rank reſpeCtively. /. 31. 
Provided alſo, that nothing herein ſhall prevent any 


officer who has ſerved four years, from offering himſelf 


to ſerve in an higher rank, if he be qualified as this act 
requires to ſerve in ſuch higher rank. /. 32. 

18. It ſhall be lawful for the licutenant to act as colo- 
nel of any regiment or battalion, during ſuch time- as 
there ſhall not be any colonel ; but no lieutenant ſhall 


act at any one time as colonel to more than one regiment 


or battalion. 2 C. 3. nd, / 28. __— | 

And where the lieutenant ſhall ſerve as colonel to any 
body of militia by this act deemed a battalion only; he 
ſhall not, when ſuch battalion ſhall be embodied and in 
actual ſervice, receive any other pay than that of a lieute- 
nant coloncl ; and no other perſon ſhall ſerve or be intitled 
ta. pay as a licutenant colonel in ſuch battalion, during 
the time that the ſaid lieutenant ſhall ſerve as colonel. 
3 | 

19. His majeſty may appoint one proper perſon, who 
ſhall have ſerved, or at the time of ſuch appointment ſhall 
actually ſerve, in ſome of his majeſty's other forces, or in 
any corps of militia that has been drawn out and embo- 
died, to be an adjutant to each regiment, battalion, or 
independent company ; and ſuch adjutant, if appointed 
out of his majeſty's other forces, ſhall, during his ſervice 
in tbe militia, preſerve his rank in the army, in the ſame 
manner as if he had continued in that ſervice; and the 
heutenant may grant to the adjutant a commiſſion of lieu- 
tenant, or any inferior commiſſion, although ſuch adju- 
tant ſhall not have an eſtate to qualify him for ſuch com- 


miſſion as is required by this act. 2 G. 3. c. 20. . 33. 


20. And 


— — — nn 
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20. And any perſon who has quitted or ſhall quit his Officers quitting 

half pay, to ſerve as a commiſſioned officer in the militia, half pay. 

ſhall on his quitting the militia, or on the unembodying 

thereof, be reſtored to his half pay; the ſame to recom- | | 

mence from. the laſt quarter day, or day of payment next 

preceding. 2 G. 3. c. 20. /. 35. | | 

21. His majeſty may appoint, according to the propor- Serjeant, - 

tion of one ſerjeant to 20 private men, two or more ſer- 
. jeants to each company, out of his other forces ; ſuch 

perſons having ſerved in the ſaid forces for one year next 

preceding ſuch appointment ; or may appoint ſuch other 

perſons to be ſerjeants, as have formerly ſerved for one 

to in his ſaid forces; or out of any corps of militia that * F 

has Veen drawn out and embodied : which ſerjeants ſo 

appointed, ſhall take the following oath, 


IA. B. do fincerely promiſe and ſwear, that I will be 
faithful and bear true allegiance to his majgſiy king George, 
his hetrs and N ors : and I do fear, that I am a prote- 
ant, and that I will faithfully ſerve as a ſerjeant in the 
militia, within the kingdom of Great Britain, for the defence 
F the ſame, until I ſhall be legally diſcharged. 2 G. 3. c. 
20. ſ. 36. | | nh 


And the colonel, or where there is no colonel the lieu- 
tenant colonel, or where there is no colonel or lieutenant 
colonel, the major, ſhall appoint a ſerjeant major out of 
the ſerjeants. id. | | 
And the ſervice in the militia of ſuch perſons ſo ap- | 
pointed out of his majeſty's other forces, ſhall intitle C 
them- to the benefit of Chelſea hoſpital, in the ſame 
manner as if they had continued to ſerve in the ſaid 
forces; and every perſon appointed to be a ſerjeant out 1 
of the penſioners on the eſtabliſhment of Chelſea hoſpital, F 
ſhall be put again upon the ſaid eſtabliſhment after his | 
diſcharge from the militia, provided he brings a certificate 
of his good behaviour under the hand of the colonel or 
commanding officer. id. | 

And the captain of every company (with the appro- | 
bation of the colonel, or where there is no colonel, of | 
the lieutenant colonel, or where there is no lieutenant 
colonel, of the major of the regiment or battalion) ſhall 
appoint ſerjeants out of the private men, to fill up vacan- 
cies; who ſhall take the like oath as ſerjeants appointed 

by his majeſty (which oath any one deputy lieutenant, 
or if the regiment or battalion ſhall be embodied and in 
another county, riding or place, any one juſtice there 


may adminiſter.) J. 38. B | 
But 
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But no perſon who ſhall keep any houſe of publick en- 
tertainment, or who ſhall ſell any ale, wine, brandy, or 
other ſpirituous liquors by retail, ſhall be capable of being 

pointed or continuing a ſerjeant in the militia. /. 37. 

And it ſhall be lawful for the commanding officer WF, a 
regiment or battalion, being a field officer, on the 1 
cation of the captain to diſplace ſerjeants. ſ. 38. | 

Provided, that if any perſon who is or ſhall be appoint- 
ed out of his — 83 5 er forces, to be a ſerjeant in the 
militia, and ſhall be for any miſbehaviour reduced into the 
ranks, ſhall not within one month after ſuch reduction be 
reſtored; he ſhall be returned to the company from which 


he was taken in his majeſty's other forces, and ſhall then 


ferve as a private man: And any perſon appointed a ſer- 
jeant in the militia out of any company of militia, may 
be reduced into the ranks for miſbehaviour, and ſhall ſerve 
there till he ſhall have compleated his three years ſervice 
as a private militia man; and if there ſhall be no vacancy 


in the company from whence he was taken, he ſhall ſerve 
in any other company of the regiment or battalion. 


J. 39. Wy 5 
22. The captain of every company may appoint corpo- 
rals out of the private men of his company, in the propor- 


tion of one corporal to twenty private men; and may diſ- 
place ſuch corporals for miſbehaviour, and appoint others, 


as he ſhall ſee occaſton. 2 G. 3. c. 20. /. 38. 

23- And the captain alſo may appoint two perſons to be 
drummers or fifers to his company. And the colonel, or 
where there is no colonel the lieutenant colonel, or where 
there is no colonel or lieutenant colonel the major, ſhall 
appoint a drum major out of the drummers. Which 
drummers and fifers, when ſo appointed, and having re- 
ceived any pay as ſuch, ſhall be deemed to be engaged, 
and compellable to ſerve in the ſame regiment or battalion, 
until legally diſcharged. And ſuch captain may diſplace 


ſuch drummers or fifers for miſbehaviour, and appoint 


others in their room. 2 G. 3. c. 20. /. 36, 38. 

And if, during the time the militia ſhall not be called 
out, any drummer ſhall be negligent in his duty, or diſ- 
obedient to the orders of the adjutant or other his ſupe- 


rior officer, and thereof be convicted on the oath of the 


adjutant or other his ſuperior officer or other credible wit- 
neſs, before one juſtice of the county in the militia of 
which ſuch drummer ſerves ; he ſhall forfeit any ſum not 


exceeding 40s. and if not paid immediately, the captain 


or commanding officer of the company to which ſuch drum- | 


mer 
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mer belongs ſhall ſtop his pay, until the ſame ſhall amount 

to the ſum aſcertained by the juſtice; and the ſaid captain 

or commanding officer ſhall pay the ſame to the clerk of 

the regiment or , to be e as part of the com- 
Waka 13 C. 17. /. 8 


ie If any Terje ant, drummer, or fifer, ſhall inliſt in Serjeant, drum- 
575 ather 8 ſuch inliſting mall be] lifting, or fifer ine 


any of his maje 
void. 2G. 3. . 2% þ 40, 
25. His majeſty's 
the general meetings ; and may diſplace ſuch clerk, if he *eetings., 
think fit, and appoint another in his room. 2 G. 3. c. : 
20. /. 90. 

And the deputy lieutenants within their ſubdiviſions, 
ſhall appoint. a clerk for their reſpective ſubdiviſion; and 
may diſplace him if they think fit, and appoint another in 
his room. id. 

26, His majeſty's lieutenant ſhall from time to time, as Clerk of the 


occaſion ſhall require, YI a clerk to each regiment . 


battalion, 2 G. 3. c. 20. f. 36. 8 
And by another clauſe in the ſaid act, when any regi- 
ment or CEOS ſhall be unembodied, the colonel, or 
where there is no colonel the commanding officer, ſball 
mo a ne clerk to ſuch regiment or battalion. 
27. When any regiment or battalion ſhall be embodied, Agent, 
and during the time they ſhall continue embodied, the co- 
lonel, or where. there 1s no colonel the cammanding of- 
ficer, ſhall appaint an agent; and take ſecurity from ſuch 
agent; and ſuch colonel or commanding officer reſpectively 
ſhall be liable to make good all deficiencies on account of 
the pay, clothing or publick ſtock, 2G. 3. c. 20. /. 119. 


III. Number of men to be raifed in the ſeveral counties. 


1. The number of private men to be raiſed (excluſive Number of 
of the places herein after ee ſhall be as follows; Fiat men. 


For the county of Bedford i = » 400 
„ Perk ss „36560 
„Ruck »„»äBñi 560 
Cambridge = = — - 480 
- Cheſter, with the ny — county of the city of 
Cheſte «.. 3 —— — 22 — 560 I 
Cornwall = = - - - - - -. - 640 
- Cumberland. - - - =, -. - = - - =» _ 320 
Derby — — - - — - - „ =P ns 


icutenant ſhall appoint a clerk r Clerks of the 


| 
| 
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Devon, with the my and — of the city of 


Dorſet, with the . of Purbeck, and the 


town and county of the town of Poole - 
VVV 
VV ; SR 
Glouceſter, with the city and 1 of the 

city of Briſtol - u 


T7 I II 8 
oo RP yy TY IV 
; - - 
Kent, with the city and county of the city of 
Canterbury - - = = - - = = = - 
oo OE IT ys py 
Dn en oe on 
Lincoln, with the city and county of the city 
of Lincoln Fad 
Middleſex (excluſive of the tower hamlets) - 
Monmouth W K 


Norfolk, with the city and county of the city 


of Norwich - T * 
eee = = 4 A bes 
Northumberland, with the town and county of 

the town of Newcaſtle, and town of Berwick 
Nottingham, with the town and county of the 

town of Nottingham F 


o 


——:! hr I Ag 


Southampton, with the town and county of the 


town of Southampton J 
Stafford, with the _y and county of the * 
of Fx. 3 FFF 
Suffolk „ ‚ er M DE Tg 
Sur „„ „ „ ‚oͤ ꝗ¶‚1;;᷑ꝓVʒÿ' ! 
Suſſez —ü—ũ 36 — ũ —— 6 —· ͤ Ä SRL 4 
Warwick, with the city and county of the city 

of Coventry a ot eo ne et =. 
Woſtmorknd i <oo te 5 et -s ih 


Worceſter, with the city and county of the city 
Weser 2407 eG iti. 
Wilts: is * . 


York, Weſt Riding; with the city and county of 
: the city of Vork UU— — == 


— Nerth Riding - - - = 


560 


800 


1240 
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' =— Eaſt Riding, with the town and county 
of the town of Kingſton» - '=- - - 400 


Angleſea = - - = - = = = = = 80 0 
Brecknock = = = ants n+ Hoe a 
: Cardigan 7 Re 5 we Be ET IT Oy 120 
% T.. ß ae 
Carnarvon - - - = = = - = = = = 80 
Denbigh = - - - - - - 280 
Flint ĩͤ Eo We, 2 3 120 
Gla morgen = 3060 
MER SS. ͤ ͤ -| op 80 
Montgomery - - - - =- - 240 
Pembroke . 
Radnor = r - - =- 120 


2 G. 3. c. 20. .. 41. 


2. His majeſty's lieutenant ſhall tranſmit to the privy Proportioned in 
council, from time to time, a true ſtate of the numbers of the ſeveral 
perſons fit to ſerve in the militia for the county or place of © 

which he is lieutenant; and after all the ſaid numbers ſhall 

be fo tranſmitted to the privy council, the ſaid council ſhall 
fix and ſettle, as near as may be, the number of private 
militia men, who ſhall for the future ſerve for each county, 
riding, or place, within that part of Great Britain afore- 

| ſaid, by the proportion which the numbers returned for each 
county, riding, or place bear to the whole number of private 
militia men directed to be raiſed within that part of Great | [ 
Britain aforeſaid ; and forthwith tranſmit accounts of the | 
numbers ſo fixed and ſettled to all his majeſty's lieutenants 
of the ſeveral counties and places reſpectively. And where 
the number of private militia men ſo fixed and ſettled as FM 
aforeſaid, ſhall be reſpectively greater than the number of 
private militia men, who ſhall have been by virtue of the | 
aforeſaid act appointed to ſerve for any county, riding, or | 
place ; in ſuch caſe, his majeſty's lieutenant together with | 
two deputy lieutenants, or in the abſence of his majeſty's 1 
lieutenant three deputy lieutenants, ſhall at a general meet= _ 
ing, to be held for that purpoſe, appoint what number of j 
private militia men ſhall ſerve for each reſpective hundred, } 
rape, lathe, wapentake, or other diviſion, within the county, 
riding, or place, to which they belong; and the additional 
number of private militia men to make up the whole num- 
ber ſo fixed and ſettled as aforeſaid, ſhall be provided or 
choſen, and ſworn and inrolled, in like manner as all other 
private ,militia men, And where the number of private 
militia men ſo fixed and ſettled as aforeſaid, ſhall be re- 


; ſpectiyely 
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ſpectively leſs than the number of private militia men, who 
ſhall be by virtue of this act appointed to ſerve. for any 
county, riding or place; in ſuch caſe, his majeſty's lieute- 
nant together with two depyty lieutenants, and on the 
death or removal or in the abſence of his majeſty's lieute- 
nant three deputy lieutenants, ſhall at a general meeting 
to be held for that purpoſe, diſcharge by lot proportionably 
out of each reſpective hundred, rape, lathe, wapentake or 
other diviſion, ſo many private militia men as ſhall exceed 
the number ſo fixed and ſettled as aforeſaid. 2 G. 3. 


c. 20. /. 74. 


. Proceedings where the militia have not been al- 
ready raiſed. | 


Advertiſement 1. In every county where the militia ſhall not be raiſed, 
for. accepting the lieutenant ſhall within one month before the chriſtmaſs 
| * ſeflions, and within one month before the midſummer ſeſ- 
Hons, yearly, cauſe advertiſments to be publiſhed in the 
London gazette, and the news papers of ſuch county, ſig- 
nifying the want of officers : and all perſons qualified and 
willing to ſerve as officers, ſhall at any time return their 
names and intentian to the lieutenant, or in his abſence, to 
any general quarter ſeſſions for the county in which they 
Counties not Propoſe to ſerve. 2 G. 3, c. 20. ,. 20, 

raiſing their mi- 2+ And where the militia has not been raiſed, and ſhall 
litia, to pay 51. not be raiſed in purſuance of this act, the ſum of 51. ſhall 
for each man. he annually paid for every private militia man not raiſed 
as aforeſaid ; and the lieutenant ſhall certify in writing 
under hand and ſeal, yearly, to the ſeſſions to be holden 
next after the ſecond Tueſday in May, that the militia has 
not been raiſed for ſuch county or place for the preceding 
year, and alſo the whole amount of the ſeveral ſums of 
51. a man to be raiſed on ſuch county or place: And 
if the lieutenant ſhall be beyond the ſeas, he ſhall un- 
der hand and fea] appoint three or more deputy lieute- 
nants to certify as aforeſaid ; which deputy lieutenants, 
or ſome one or more of them, ſhall ſo certify: And if 
the lieutenant be beyond the ſeas, and no deputy lieu- 
tenants appointed to certify as aforeſaid ; then the clerk 
of the peace ſhall certify, and the juſtices ſhall proceed 
- thereon, as if ſuch certificate had been made by his ma- 

jeſty's lieutenant. 5 G. 3. c. 36. /. I, 2, 4. 


And the juſtices at ſuch ſeſſions ſhall forthwith rate and 


aſſeſs on the ſaid county the ſums mentioned in ſuch cer- 
tifcate, the ſame to be rated and aſſeſſed, collected, levied, 
paid, and accounted for by the collectors, in ſuch man- 

2 | ner 
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ner, and with ſuch powers of diſtreſs and other remedies 
for inforcing the collection and payment, and puniſhing 
the collectors for neglect of duty, as the county rates 
have been uſually, or may be, affclſed, collected, levied, 
paid, and accounted for, by the act of 12 G. 2. c. 29. or 
any other act. And ſuch rates, when received, ſhall be 
paid by the treaſurer of ſuch county to the receiver ge- 
neral thereof ; whoſe receipt ſhall be a ſufficient diſcharge. 

2 G. 3. c. 20 f. 23. N 

3. And ſuch rate, made by ſuch juſtices, ſhall be ſe- Out of a ſpecial 
parate and diſtinct from all other _— rates within ſuch f. OO 
county, notwithſtanding the ſaid act of 12 G. 2. c. 29. or 9 
any other act, uſage, or cuſtom to the contrary. 2G. 3. 
Ce 21. fo» 22. : a 

4. 104 every tenant or occupier of any houſe, land, Tenant to dedu 
tithe, tenement, or hereditament, may deduct the ſame out * 
of his rent. 2 G. 3. c. 20. f. 23. | 

Provided, that this ſhall not vacate any covenant or 
agreement, contained in any leaſe between landlord and 
tenant, where the eſtate leaſed is not let at rack rent; and 
no landlord of any eftate which ſhall not be let at rack 0 
rent ſnall be obliged to allow to the tenant any money | 
| which he fhall pay towards any county rate to be made in |. 
purſuance of this act, but in proportion only to the rent ' 
ſuch landlord ſhall receive. /. 24. 5 | 

5. In all cafes, where a certain number of private mi- Cafe where a | 
litia men are directed to be raiſed for any county, together — — * 
with any city or town, being a county of it ſelf, and the is joined with a 
militia thereof has not been or ſhall not be raiſed ; the pay- county. 
ment of the ſaid ſum of 51. a man ſhall be proportioned | 
between ſuch county and ſuch city or town according to jj 
their land tax: unleſs an apportionment of the men ſhall | 
actually have been made in purſuance of the liſts directed to 
be returned by the former acts or by this act; in which 
| caſe, ſuch county and ſuch city or town ſhall pay accord- 
ing to their reſpective number of men ſo apportioned as 
- aforeſaid. 2G. 3. c. 20. f. 25. 

6. In like manner, where any city, town, or place ſhall Caſe where ſuch 
not be rated to the county rate, the ſaid payment of 5 l. 2 
a man ſhall be proportioned between the county and ſuch county rate. 
other place, according to their land tax; and the fame in 
| ſuch other place ſhall be paid out of the poor rate, and © 

the churchwardens and overſeers ſhall pay over the ſame to 
the treaſurer of ſuch county. 4 G. 3. c. 17. /. 9. 

And. the like rule ſhall be obſerved in cities, towns, and 

places, which are counties of themſelves, and have no ſuch 
Vor. III. | | K | rate 
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rate as the county rate, nor any powers for collecting the 
proportion of the ſaid ſum of 5 l. a man, to be raiſed by 
the county, to which ſuch city, town, or place is united 
for the purpoſes aforeſaid. /. 10. | 
Where a town 7. Where à town lies in two counties, they ſhall pay 
hes intwocoun- their quota for and in lieu of raiſing the militia, for that 
oy county only where the church of the ſaid town is ſituate, 
48. 8. , 19. K 11. ü 4 36:1 | 
The fame to be 8. And if any ſum, which ought te be paid by ſuch 
levied by diſtres. place not rated to the county rate, ſhall not be paid to the 
qr treaſurer before Sept. 10. yearly; the juſtices ſhall, at the 
next Michelmas ſeſſions, iſſue an order to the overſeers of 
the poor of each reſpective pariſh or place, within each 
city, town, or place not rated to the county rate as afore- 
faid, requiring them to certify and return to the ſaid 
. Juſtices at their next Chriſtmaſs ſeſſions, the ſeveral quo- 
tas which each of the ſaid pariſhes or places reſpectively 
pays to the land tax for that year; and the juſtices, at 
fuch Chriftmaſs ſeflions, ſhall (by their bench warrant, 
directed to any conſtable or tithingman within ſuch pla- 
ces) cauſe the ſame to be levied by diſtreſs of the goods 
of any churchwarden or everſeer within ſuch place re- 
ſpectively; and ſuch churchwardens and overſeers ſhall 
be reimburſed in like manner as for money expended for 
| relief of the poor. 5 C. 3. c. 3h . . 
And e ge ia md 9. And the receiver general of the land tax, to whom 
of the counties ſuch money ſhall be paid by the treaſurer, ſhall pay the 
which raiſe their » . 
_ militia. ſame together with the land tax, into the exchequer, and 


diftinguiſh upon every ſuch payment the money received 
by virtue of this act; which ſhall be kept ſeparate from all 


other money; and ſhall be paid by the commiſſioners of 
the treaſury, or any three of them, to the treaſurers of 
. ſuch counties as have raiſed or ſhall raiſe their militia, in 
; Proportion to the number of men raiſed by each county re- 
ſpectively, to be by them made part of the county ſtock ; 
and no allowance or deduction ſhall be made out of the 
ſaid ſums ſo paid into the exchequer, on any account what- 
ſoever. 26.3. c. 20. . 26. 

© Counties on rei- TO, Provided nevertheleſs, that if the militia ſhall be 
| ny ory raiſed for any of the ſaid counties or places; they ſhal} 
E during ſuch time be diſcharged from ſuch payment, and 
© the aſſeſſments during ſuch time ſhall be ſuſpended. 2G. 

3c. 20. . a5. E te. 
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V. Iſſuing precepts to return lifts. 


1. Where the militia has not been raiſed, his majeſty's A general meet- 
lieutenant together with two or more deputy lieutenants, ing to be bad, 
and on the death or removal or in the abſence of his ma- 
jeſty's lieutenant, any three or more deputy lieutenants, 
ſhall meet at fome city or principal town of the county or 
plate on the ſecond tueſday in May, in every year; and 
if there ſhall happen to be no ſuch meeting on that day, 
then the ſaid lieutenant, or, on his death or removal or in 
his abſence, three deputy lieutenants, ſhall ſummon or | . 
cauſe to be ſummoned another meeting to be holden there, 
on a day to be fixed by ſuch ſummons; of which day and 
place, notice ſhall be given in the London gazette, and 
alſo in any weekly paper uiually circulated in ſuch county 

or riding, 14 days at leaſt before the holding of ſuch 
meeting. 2 G. 3. c. 20. J. 42. 
Note, generally, that the general meetings are to con- 
ſiſt of the lieutenant, together with two deputy lieutenants; 
or, on the death, or removal, or in the abſence of the lieu- 
tenant, of three deputy lieutenants. | | 
But within the ſmaller counties, to wit, of Cumberland, 
Huntingdon, Monmouth, Meſimorland, Rutland, and all the 
counties in Males, two deputy lieutenants with one juſtice, 
or one deputy lieutenant with two juſtices, may exerciſe | | 
all the powers conferred by this act on three deputy lieu- 
tenants in other places. f. 91. | 5 

2. At the ſaid firſt general meeting, his majeſty's lieu- Subdiviſion 4 
tenant, or on his death, or removal, or in his abſence, erben a 1 
three deputy licutenants ſhall appoint ſubdiviſions. 2 G. þ 

| c. 200 /. 42. : * 
„ Which ſaid ſubdiviſion meetings are to conſiſt of three 
deputy lieutenants, or two deputy lieutenants together with | 
ö one juſtice, or one deputy lieutenant together with two | 
Juſtices. | | oj 
And of the aforeſaid general meetings there are to be 
three; the firſt, for iſſuing precepts to return liſts ; the ſe- 


1 


e cond, for proportioning the numbers in the ſeveral larger 
U diviſions, as hundreds, or wards; the third, ſor forming 
d tie militia into regiments and companies. 


Of the ſubdiviſion meetings, four; the firſt, for taking 
in the liſts, and hearing appeals; the ſecond, for propor- 
tioning the numbers in the ſmaller diviſions, as pariſhes, or 
townſhips; the third, for ballotting, and the fourth, for 
4 ſwearing and inrolling the men. 

4 K 2 And 
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And others occaſionally. 3 
Where the militia are on foot; there is to be one gene- 
ral meeting annually; and four ſubdiviſion meetings; and 
others, as occaſion may fall out. 
But not to re- 3. But notwithſtanding the appointment of ſubdiviſion 
deere the deputy meetings, it ſhall be lawful for any deputy lieutenant or 
ieutenants and: ſti . 2 8 
juſtices from ac- juſtice to act in any and every ſubdiviſion within the 
ting in the coun- county, riding or place. 2 G. 3. c. 20. /. 89. 
n 4. If there ſhall not appear at any ſubdiviſion meeting, 
patron — a ſufficient number of deputy lieutenants and juſtices to act; 
Een number the Clerk ſhall by notice given in writing to all the deputy 
hall not appear. lieutenants within ſuch ſubdiviſion, or left at their reſpec- 
tive places of abode, appoint another meeting to be held 
within 14 days, at the ſame place where ſuch meeting-had 
been before appointed to be held, giving at leaſt five days 
| notice thereof. 2 G. 3. c. 20. f. 92. oh 
Precepts tobe 5. At the ſaid firſt general meeting, the lieutenant, or 
Ing life. return” on his death or removal, or in his abſence three deputy lieu- 
| ; tenants, ſhall iſſue (A) their orders to the chief conſtable, 
and where there is no chief conſtable, to ſome other offi- 


cer of the ſeveral hundreds, rapes, laths, wapentakes, or 


other diviſions, to require by orders under their hands the 
conſtable or other ſuch officer of each pariſh, tithing or 
place, to return to the deputy lieutenants within the ſubdi- 
viſions, at the place and on the day appointed at the ſaid firſt 
genera] meeting, fair and true lifts in writing, of the names 


of all the men uſually and at that time dwelling within 


their reſpective pariſhes, tithings and places, between the 
ages of 18 and 45 years, diſtinguiſhing their reſpective 
ranks and occupations ; and where the true names of ſuch 
perſons cannot be procured, the common appellation of 
ſuch perſon ſhall be ſufficient ; and which of the perſons ſo 
returned labour under any infirmities, incapacitating them 
from ſerving; having firſt affixed a true copy of ſuch liſt 
on the door of the church or chapel, and if any place have 
no church or chapel, then on the door of the church or 
chapel of fome pariſh or place thereto adjoining, on ſome 
ſunday morning before they ſhall make ſuch return, which 
ſunday ſhall be three days at the leaſt before the ſaid meet- 
ing; and alſo notice in writing, at the bottom of ſuch 
liſt, of the day and place of ſuch meeting, and that all per- 
| ſons who ſhall think themſelves aggrieved, may then ap- 
peal, and that no appeal will be afterwards received. 
C2 6 26-fiighet 5 


Ferſons ex- 6. Provided, that no peer of this realm, nor any perſon 


. who ſhall ſerve as a commiſſion officer in his majeſty's other 
| | | forces, 


name 


forfeit 
refuſe 


and i 
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forces, or in any of his caſtles or forts; nor. any non-com- 
miſſion officer ſerving, or who has ſerved, four years in the 
militia; nor any perſon being a member of either of the 
univerſities ; nor any clergyn an; nor any licenſed teacher 
of any ſeparate congregation ; nor any conſtable, or other 
ſuch peace officer ; nor any articled clerk, apprentice, ſea- 
man, or ſeafaring man; nor any perſon muſtering and do- 
ing duty in any of his majeſty's docks ; nor any perſon free 
of the company of watermen of the river Thames; nor an 
poor man who has three children born in wedlock ; ſhall 
be compelled to ſerve perſonally, or to provide a ſubſtitute. 
2 G. 3. c. 20. /. 43. . | 
7. And if the deputy lieutenants and juſtices at any ſub- Fraudulent ap- 
diviſion meeting, ſhall receive information, or ſuſpect, that Prenticemip. 
any perſoñ inſerted in any lift, deſcribed as an apprentice, 
has been fraudulently bound in order to avoid ſerving; 
they may inquire into ſuch binding, and ſummon wit- 
neſſes, and examine them on oath : And if ſuch fraud ſhall 
appear, they may appoint ſuch perſon ſo bound apprentice, 
to ſerve immediately in the militia of the place for which 
ſuch liſt was returned, if there be a vacancy ; if not, then 6 
on the firſt vacancy that ſhall happen therein: And the | 
| perſon to whom ſuch apprentice ſhall be ſo bound, ſhall | 
_ forfeit 101. which, if not forthwith paid, ſhall be levied by 
diſtreſs; half to the informer, if any; and the other half, 
or, if there ſhall be no informer, then the whole, to be 
applied in manner hereafter mentioned. 2 G. 3. c. 20. . 73. ; 
8, If any chief conſtable, conſtable, or other officer, Lift fraudulent, 
ſhall refuſe or neglect to return ſuch liſt, or to comply | | 
with ſuch orders as he ſhall receive from the lieutenant, 
deputy lieutenants, and juſtices, in purſuance of this act; 
or ſhall-in making ſuch return be guilty of any fraud or 
wiiful partiality ; any three deputy lieutenants, or two de- 
puty lieutenants with one juſtice, or one deputy lieutenant 
with two juſtices, may impriſon him in the common gaol | 
for one month, or at their diſcretion may fine him in any 
ſum not exceeding 51. nor under 408. by diſtreſs. 2 G. 
36 20% % Jo 
And any perſon who ſhall by gratuity, gift, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, endeavour to prevail on any conſtable or other 
officer to make a falſe return, or to eraſe or leave out the 
name of any perſon who ought to be returned; he ſhall 
forfeit 50 1. to him who ſhall ſue: and if any perſon ſhall | 
refuſe to tell his chriſtian and ſirname, or the chriſtian 
and firname of any man lodging or reſiding within his 
K houſe, 


or 
12» 
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houſe, to any conſtable or other officer authorized by this 
act to demand the ſame; he ſhall forfeit 101, / 72. 
Liſt loſt. 9. If the lift of any pariſh or place ſhall be loſt or de- 
| ſtroyed; the deputy lieutenants and juſtices, in their ſub- 
diviſions, may cauſe a new lift to be made and returned 
to them at their next ſubdiviſion meeting, in hke manner 
as the former was. 2 G. 3. c. 20. /. 58. | 
Second general 10. At the faid firſt meeting, ſhall be appointed alſo, 
e ap- the time and place for a ſecond general meeting. 2 G. 3. 
plas c. 20. f. 42. | 


VI. Return and ſettling of the lifts. 


Lifts to be re- 1. On the day and at the place appointed for the 
turacd upon firſt ſubdiviſion meeting as aforeſaid, for the return of 
85 the liſts, the conſtables or other officers reſpectively ſhall 
attend, and verify their return upon oath. 2 G. 3. c. 
20. f. 42. 55 5580 
Appeals heard Cr the deputy heutenants and juſtices, ſo aſſem - 
and determined. hleq in their ſubdiviſions, ſhall (after hearing any perſon 
? who ſhall think himſelf aggrieved, by having his name in- 
ferted, or by any others being omitted) direct ſuch liſts to 
be amended as the caſe ſhall require; and alſo the names 
of all perſons by this act excepted, to be ftruck out of the 
ſaid lifts. 2 G. 3. c. 20. / 42. 


| Caſe wherea 3. A perſon m_ more than one place of reſidence, 
perſon bath uo ſhall be deemed to reſide only, and ſhall ſerve, within the 
places of abode 


county or place, where his name ſhall have been firſt in- 
ſerted in a lift, and returned ; and the clerk to the ſubdi- 
viſion meeting to which ſuch liſt ſhall be returned, ſhall 


on requeſt grant a certificate gratis, that ſuch perſon's name 
was inſerted in.ſuch liſt, ſpecifying the times when ſuch 


lift was made and returned. 2G. 3. c. 20. ,. 94. 
Time appointed 4+ And at the faid firſt ſubdiviſion meeting they ſhall ap- 
for a ſecond ſub- point a time and place for the ſecond meeting within the 
diviſion meeting. fubdiviſions; for proportioning the numbers in the ſeveral 
pariſhes and townſhips, after they ſhall have been firſt pro- 
portioned, at the ſecond general meeting, in the hundreds, 

| rapes, and other large diviſions, 2G. 3. c. 20. / 42. 

Lifts to be re- 5. For which purpoſe, they ſhall alſo, at the ſaid firſt 
WY 4 ws e- ſubdiviſion meeting, return to the ſecond general meeting, 
aan all the liſts of the ſeveral pariſhes, tithings, and places, ſo 
| amended as aforeſaid, that the men may be by them pro- 
portioned in the ſeveral larger diviſions as aforeſaid. 2 


6. 3+ Co 20. /. 42. 


6. Note, 
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6. Note, that after every ſubdiviſion meeting, the clerk Clerk to tranc- 
of the faid meetings, ſhall within 14 days after each meet- f the noed. 
. * | . ea ; proceed- 
mg, tranſmit to his majeſty s lieutenant fair and true co- ings. 
pies of the rolls ſigned at the ſaid meetings. 2 G. 3. c. 20. 

LY ids RE e 


VII. Proportioning the numbers in the ſeveral bun- 
Areds or other large diviſions. 


1. At the ſecond general meeting as aforeſaid, they ſhall Numbers propor- 
appoint what number of men in each reſpective hundred, tioned in the ſe- 
rape, lath, wapentake, or other diviſion, ſhall ſerve in n 
the ſaid militia, towards raiſing the number of men by 
this act directed to be raifed for ſuch reſpective county, 
riding, or place, in proportion to the whole number con 
tained in ſuch lifts. 2 G. 3. c. 20. f. 42. | 

2. And if it ſhall appear at any time to the general The fame may 
meeting, that the diſtribution by them made amongſt the be altered from 
ſeveral hundreds and other like diviſions, was either un- e. 
equally or erroneouſly made, or, from any ſubſequent al- 
teration of circumſtances, is become unequal and diſpro- 


portionable; they may make a new diſtribution in like 


manner as at firſt, 2 G. 3. c. 20. / 


3. At the faid ſecond general meeting, they ſhall order copies to be 
copies to be made of all the ſaid liſts; and ſuch copies to eee 
be returned to the ſecond ſubdiviſion meetings. 2 C. 3: dieiden mect- 

c. 20. R 42. | | ings. 


VIII. Proportioning in the ſeveral pariſhes, tithings, or 
places. 


1. At the ſecond ſubdiviſion meeting as aforeſaid, the Proportioning in 
deputy lieutenants and juſtices ſhall appoint what number ng _— pa: 
of men ſhall ſerve for each pariſh, tithing, and place; in 208 
proportion to the number appointed at the ſecond general 
meeting to ſerve for each hundred, rape, lath, wapentake, 
or other diviſion. 2 G. 3. c. 20. .. 42. 

2. And they may add together, whenſoever they ſhall Twoor more pa- 
think neceſſary, the liſt for two or more pariſhes, tithings, eee 

or places; and proceed upon ſuch liſts added together, ſo . 
2s to make the choice of militia men by lot as equal and 
impartial as poſſible. 2 G. 3. c. 20. /. 44. | 

3. And if a proper number of officers be then appointed Third ſubdiviſion 
(as is herein after mentioned), they ſhall appoint another meeting appoints 
meeting to be held within three weeks in the ſame ſubdi- 
viſion, for allotting the _ TE. 2-6 20. ]- 4 


+ 4. And 


* 
0 
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Notice to be gi- 4. And ſhall iſſue out an order (B) to the chief conſta- 

ven thereof. ple or other officer of the reſpective hundreds or other di- 
viſions, requiring them to give notice to the conſtable or 
other like officer of each pariſn, tithing, or place, of the 
number of men ſo appointed to ſerve for ſuch reſpective 
pariſh, tithing, or place; and of the time and place of 
the next ſubdiviſion meeting, for chuſing the men by lot. 
2 G. 3. c. 20. /. 42. | | 


IX. Ballotting. 


Ballotting. 1. The deputy lieutenants and juſtices, at ſuch third 
ſubdiviſion meeting ſo appointed as aforeſaid, ſhall cauſe 
the men to be choſen by lot (except as hereafter excepted), 
out of the lifts returned for the reſpective pariſhes or 
places. 2 G. 3. c. 20. . 22. | 

Pariſhes may of- 2. Provided, that if the churchwardens or overſeers of 

fer volunteers. any pariſh, tithing or place, or of two or more pariſhes, 


/ tithings or places ſo added together as aforeſaid, ſhall with 
| the conſent of the inhabitants of the pariſh or pariſhes, 


townſhip or townſhips, hamlet or place, taken at a veſtry, 


or at any other meeting, for ſuch pariſh, townſhip, ham- 


let, or place, to be holden for that purpoſe, provide and 
produce any volunteer or volunteers, and ſuch volunteers 
ſhall be approved by the faid deputy lieutenants and juſ- 
tices; they ſhall be then and there ſworn in and a” al 
and only ſo many ſhall be choſen by lot, as ſhall be wanted 
to make up the whole number to ſerve for ſuch pariſh, 
. .tithing, or place, or pariſhes, tithings, or places. 2 G. 3. 
c. 20. f. 45. | 
Provided, that no ſuch volunteer or ſubſtitute ſhall be 
admitted, who ſhall not he five feet four inches (at leaſt) 


in height, and able and fit for ſervice. _ 4 G. 3. c. 17. 


＋ 3 


ſuch yolunteers any ſum or ſums of money to ſerve in the 
militia z they may make a rate on the inhabitants, by the 
rate they now uſe for the relief of the poor; which rate 
being approved by two juſtices, the ſaid churchwardens or 


overſcers may collect ſuch rate, and reimburſe themſelves 


ſuch ſums as they ſhall have paid with the conſent of the 
ſaid inhabitants as aforeſaid ; and the overplus, if any, 
ſhall be applied as part of the poor rate. And if any ſhall 
refuſe to pay; one juſtice, on complaint thereof by ſuch 
churchwarden or overſeer, may levy the ſame by diſtreſs. 


But no baitoetted perſon, who ſhall have ſerved himſelf, or 
Ds by 


And if ſuch churchwardens or overſeers, ſhall give to 
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by ſubſtitute, three years, or who ſhall be then ſerving 
| himſelf or by ſubſtitute, ſhall be liable to pay ſuch rates. 
id. | | : | 

Provided always, that any perſon who ſhall think him 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 
next ſeſſions, in like manner as againſt the poor rate. 

46. | | | 
! 1 It ſhall not be lawful for any perſon (other than ſuch penalty of inſa- 
churchwardens and overſeers) to contract or agree with ring. 
any perſon, for any ſum or other conſideration, to indem- 
nify or inſure any perſon liable to ſerve in the militia, 
againſt ſerving therein; or in like manner to contract or 
agree to provide a ſubſtitute for any perſon who may be 
choſen, by lot, or to pay the penalty of 101. by this act 
laid on any perſon choſen by lot, who ſhall refuſe or neg- 
le& to appear and take the oath and ſerve, or provide a 
ſubſtitute z and if any perſon ſhall offend herein, he ſhall, 
for every ſuch contract or agreement forfeit 1001. half to 
the Wy” Lev and half to the poor; and every ſuch con- 
tract ſhall be void. 2 G. 3. c. 20. f. 51. 

Provided, that nothing herein ſhall extend, to prevent 
any perſon choſen by lot, from procuring by himſelf or 
others, a proper perſon to ſerve as his ſubſtitute, ſ. 52. 

Provided alſo, that this ſhall not extend to prevent 
perſons of the ſame pariſh or place, or of two or more 
added together, from entring into ſubſcriptions amongſt 
themſelves, for paying jointly for ſubſtitutes to be provi- 
ded for ſuch of the ſubſcribers ou whom the lot may fall. 


| = And the ſaid deputy lieutenants and juſtices, at ſuch Fourth ſubeiri- 
third ſubdiviſion meeting, ſhall appoint another meeting to fon meeting ap- 
be held within three weeks in the ſame ſubdiviſion, for ans 
ſwearing and inrolling the men. 2 G. 3. c. 20. /. 42. 
5. And ſhall iſſue out an order (C) to the chief con- Notice thereofto 
ſtables, to direct the conſtables or other officers of each be given to the 
pariſh or place, to give notice to every man ſo choſen to Perionsballottes. 
appear at ſuch meeting; which notice ſhall be given, or 
left at his place of abode, at leaſt ſeven days before ſuch 
meeting. 2 G. 3. c. 20. /. 42. 


A. Inliſting; and therein, of ſubſtitutes. 


1. At the ſaid fourth ſubdiviſion meeting, the conſta- proof to be made 
bles ſhall attend, and make a return upon oath of the days of notice to the 
when ſuch notice was ſerved. 2 G. 3. c. 20. . 42. ba.lotted, 


2. And 
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Swearing and in · 2. And every perſon fo choſen by lot ſhall, upon ſuch 
rolling, notice, appear at fuch meeting, and there take the fol- 
lowing oath, to be adminiſtred by one deputy lieutenant 

and ſhall be inrolled to ſerve in the militia as a private 

militia man, for the ſpace of three years, in a roll to be 

then and there prepared for that purpoſe ; or ſhall provide 

a fit perſon (to be approved by the ſaid deputy lieutenants 

and juſtices as aforefaid then met) to ſerve as his ſubſtitute; 

which fubſtitute ſo provided, ſhall take the ſaid oath, and 

fign on the faid roll his conſent to ſerve as his ſubſtitute, 


during the ſaid term. 


2 G. 


3. e. 20: þ. 42 


| Which ſaid oath ſhall be as follows: 4 1 A. B. do 
<< ſincerely promiſe and ſwear, that I will be faithful and 
«© bear true allegiance to his majeſty king George, his 


<< heirs and ſuc 


ors ; and I do ſwear, that I am a pro- 


c teſtant, and that I will faithfully ſerve in the militia 
within the kingdom of Great Britain, for the defence 
« of the fame, during the time for which I am inrolled, 
<« unleſs I ſhall be ſooner diſcharged.” id. 


Penalty of refu- 
fal. 


3. And if any perſon ſo choſen by lot to ſerve in the 
militia (not being one of the people called quakers) ſhall 


refuſe or neglect to take the faid oath and ſerve in the mi- 
litia, or to provide a ſubſtitute to be approved as aforeſaid, 
who ſhall take the faid oath, and ſign his confent to ſerve 
as his ſubſtitute ; every perfon fo refuſing or negle&ing 
ſhall forfeit 10 l. (D. E. F.) and at the expiration of 


three years be liable to ſerve again, or provide a ſubſti- 
fe 42. | 
W hich faid forfeiture ſhal 


tute. 2 G. 3. c. 20. 


be applied in the firſt place, 


by the deputy lieutenants and juſtices as aforeſaid within 
their reſpective ſubdiviſions, in providing a ſubſtitute for 
the perſon who ſhall have paid ſuch penalty; and if any 
part of ſuch penalty ſhall remain, after ſuch ſubſtitute 
ſhall be provided, the ſame ſhall be paid to the colonel or 


mental ſtock. 


commanding officer, and be applied as part of the regi- 


And where 4 — of ſuch offender ſhall not be ſuf- 

| ficient to anſwer the diſtreſs, he ſhall be committed (as is 

hereafter ſpecified) to the common gaol, for any time not 
excecding three months. /. 128. | 


Officers beating 


4. If any ſerjeant, drummer, or fifer, ſerving in the 


vp lorvolunteers. Militia, ſhall beat up for volunteers; the perſon who ſhall 
give orders for ſo doing, ſhall, on proof of ſuch beating 
up and ſuch orders given, upon oath before one juſtice, 
perſon who ſhall make informa- 


forfeit 201. half to t 


tion thereof, and the other half to be applied as part of the 
EO, regimental 
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regimental ſtock: And if ſuch ferjeant, drummer, or 
fifer, ſhall refuſe to declare upon oath before ſuch juſtice, 
from whom he received ſuch orders; ſuch juſtice may 
commit him to the houſe of correction, for any time not 
exceeding three months, +2 G. 3. c. 20. f. 55. 
5. No officer ſhall, during the time the regiment, bat- Officers hiring 

talion, or independent company ſhall be out of the county men. 
or place to winch they belong, engage any perſon to ſerve 
in ſuch regiment, battalion, or independent company, 

unleſs ſuch per ſon fo engaged ſhall be a native of ſuch 
county. 2 G. 3. c. 20. f. 56. 

. very militia man ſhall, if he changes the place of Militia man 
his abode from one pariſh or place, to another pariſh or + Pa 
place, the militia whereof ſhall ſerve in the fame regiment 
or battalion, continue to ſerve in ſuch regiment or batta- 
lion for the place from whence he removed, and ſhall 
not occaſion a vacancy for ſuch pariſh or place, but ſhall 
be trained, exerciſed, and paid by the officer of the com- 
pany to which the militia of fuch pariſh to which he re- 
moved ſhall belong; and every militia man, who ſhall 
change the place of his abode from one county to another 
county, or from one pariſh or place to another pariſh or 
place, the militia whereof ſhall ſerve in different regiments 
or battalions ; ſuch perfon ſhall ſerve, upon the firſt va- 
cancy, in fuch regiment or battalion until his ſervice be 
compleated. And he ſhall before he change the place of 
his abode, give notice thereof to three deputy lieutenants, 
or two deputy lieutenants together with one juſtice, or 
one deputy licutenant together with two juſtices, at ſome 
ſubdiviſion meeting, or to one deputy lieutenant ; who 
ſhall give to him a certificate of the time he ſhall have 
ſerved from his inrollment ; and if ſuch certificate ſhall 
have been piven by one deputy lieutenant only, he ſhall 
certify the ſame to the next meeting within the ſubdivi- 
fron ; and ſuch militia man ſhall produce the ſaid certifi- 
cate to the deputy lieutenants and juſtices, at the next 
meeting for the ſubdiviſion wherein he ſhall then dwell, 
or to one deputy lieutenant reſiding near, who ſhall cer- 
tify the ſame to the next ſubdiviſion meeting. And if any 
militia man, ſo changing his place of abode, ſhall not give 
notice, and produce his certificate as aforeſaid ; he ſhall, 
on conviction upon oath before one juſtice, forfeit 20 8. 

and if he ſhall not immediately pay the ſame, it ſhall be - 
| levied by diſtreſs; and for want of fufficient diſtreſs, he 
ſhall be committed to the houſe of correction for any time 
not execeding one month. 2 G. 3. c. 20. /. 67. | 


/ 


And 


45 
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And the clerk to the ſubdiviſion meeting ſhall, upon 
notice given by any militia man of changing the place of 
his abode, and of a certificate granted him as aforeſaid, 


forthwith give notice thereof to the clerk of the meeting 


for the ſubdiviſion to which the pariſh or place where he 
then reſides ſhall belong. /. 68. | 


7. If any perſon, after being inrolled in the militia of 


one county or place, ſhall during ſuch ſervice engage and 
be inrolled to ſerve in the militia of any other county or 
place; he ſhall, on conviction before one juſtice of the 
county in which he ſhall laſt enter into the ſaid militia, 
forfeit any ſum not exceeding 101. and if he ſhall not 
pay immediately, the juſtice ſhall commit him to the com- 
mon gaol of the county or place where he ſhall have been 


ſo convicted, for any time not exceeding three months, 


Iohiſting into the 
regulars, 


or unleſs he ſhall ſooner pay the penalty. 4 G. 3. c. 17. 
fe 4. | | 


8. If any perſon, ſworn and inrolled in the militia, 
ſhall inliſt in his majeſty's other forces; the overſeer of 


the poor of the place for which he ſerves, ſhall, as ſoon 


as it comes to his knowledge, acquaint the adjutant there- 
with; who ſhall forthwith apply to a juſtice of the peace 
for the place for which ſuch perſon is inrolled, to iſſue his 
warrant to apprehend ſuch militia man; and ſuch adju- 


tant may ſend the ſerjeants and drummers to ſearch for 


and apprehend him by virtue of ſuch warrant: And any 
juſtice for any county or place where ſuch militia man 
ſhall or may be found, ſhall indorſe the ſaid warrant (on 
application made to him for that purpoſe) and cauſe the 
ſaid militia man to be apprehended and brought before 
him, or ſome other juſtice for the county or place where 
ſuch militia man ſhall be apprehended : And if it ſhall 
appear upon oath to ſuch juſtice, that the ſaid perſen was 
inrolled to ſerve in the militta, at the time of his inliſt- 
ing into his majeſty's other forces, and did not acquaint 
the officer inliſting him therewith ; ſuch juſtice ſhall com- 
mit him to the houſe of correction of the place where he 
ſhall be ſo apprehended, there to be kept to hard labour 
not exceeding 3 months. And ſuch inliſting ſhall be 
void, unleſs the officer with whom he inliſted ſhall with- 
in 20 days pay to the overſeer where ſuch man ſerved the 
ſum of 51, which ſum ſhall be laid out by ſuch overſeer, 
towards providing another fit perſon to ſerve for three 
years in the place of ſuch militia man ſo inliſted into his 
majeſty's other forces. And if the money ſo received 


ſhall not be ſufficient to provide another fit perſon ta ſerve 


as 
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as aforeſaid; ſuch overſeer ſhall be reimburſed ſuch fur- 
ther ſum as he ſhall pay for providing ſuch perſon, in the 


ſame manner as is directed for providing volunteers. And 
if the money ſo received ſhall exceed the ſum, expended 


in providing ſuch perſon, the ſurplus ſhall be accounted 


for by ſuch overſeer, as ſa much money in his, hands for 
the purpoſe of providing volunteers. 2 G. 3. c. 20. f. 
54. 159 0 % d ch; 
9. If 


any ſervant, hired by the year or otherwiſe, ſhall Servant ballorted 


ſerve in the militia z it ſhall be lawful for one juſtice, on aud fworn, to be 
paid his wages. 


complaint upon oath by ſuch ſervant, to order ſo much of 
his wages as ſhall appear to ſuch juſtice to be due, to be 
immediately paid him by his maſter or employer, in pro- 
portion to the ſervice he has performed ; and ſhall procecd 
therein as is directed by the ſtatute of 20 Geo. 2. c. 29. 
2 G. 3. % {; % 


10. Provided always, that no militia man, having ſer- Subftitute not 
ved as a ſubſtitute, ſhall by ſuch ſervice be excuſed from arr. from 
ſerving for himſelf, when he ſhall be choſen by lot. 26. 


3. c. 20. /. 69. 


11. But no perſon, having "Or perſonally or by ſub- Principal diſ- | 
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ſtitute three years in the militia, ſhall be obliged to ſerve Charged. 


again, until by rotation it comes to his turn. 2 G. 3. c. 
20. f. 78. | | e 

And when any ſubſtitute ſhall, after having been ap- 
proved as aforeſaid, before the expiration of the term for 
which he was to ſerve, die, or be appointed a ſerjeant, 
or be legally diſcharged; the perſon for whom he ſerved 
ſhall not be obliged to ſerve himſelf, or to find another; 
but ſuch vacancy ſhall be filled up, as in caſe of vacancies 
occaſioned by the death or diſcharge of perſons ferving for 
themſelves, .. 61. | i 258 


XI. Forming the militia into regiments and com- 


panies. 


1. Within one month after the rolls are ſo returned Into regiments, 


from the deputy lieutenants and juſtices as aforeſaid (to 
the ſecond general meeting), there ſhall be a third gene- 
ral meeting; at which, they ſhall form and order the mi- 
litia into regiments; conſiſting, where the number of 
militia men will admit the ſame, of twelve, but in no caſe 
of leſs than eight companies, of 80 men at the moſt, and 


60 men at the leaſt, of perſons living as near to each 


other as conveniently can be; and ſhall poſt to each com- 


pany 
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pany proper officers commiſſioned and qualified as aſore- 


ſaid ; that is to ſay, the field afficers of a regiment ſhall 
be one colonel, one lieutenant colonel, and one major; 
and where the number of private men ſhall amount to 


five companies, or to any nutnber under eight companies, 
ſuch militia ſhall be formed into a battalion, with one 
Lieutenant colonel, and one major, and no other field 


officer; (or where his majeſty's lieutenant ſhall ſerve as 


colonel, then there ſhall be nb lieutenant colonel, and his 
majeſty's ſaid lieutenant in ſuch caſe ſhall be intitled to 


no other pay than that of a lieutenant colonel; 2 G. 3. c. 


20. /. 28, 29.) in like manner, where the number of pri- 
vate men ſhall amount to three companies, or to any 


number under five companies, fuch militia ſhall be formed 


into a battalion with one lieutenant colonel or major, and 
no other field officer: and in each regiment or battalion of 


militia a number of captains, lieutenants, and enſigns, 


equal to the number of companies in ſuch regiment or 


battalion (grenadier companies excepted, wherein there 


ſhall be one captain and two lieutenants. {. 95. 
2. Where the number ſhall not be ſufficient to form a 


regiment or battalion; they ſhall be formed into indepen- 


dent companies, each company ta conſiſt of 8o-private 
men at the moſt, and 60 private men at the leaft, with 


one captain, one lieutenant, and one enſign, to each 


company: and his majeſty may join together any number 
of ſuch independent companies, and therewith form a bat- 
talion, or incorporate them with any regiment or batta- 
lion, but ſo as the number of companies in ſuch regiment 
or battalion do not exceed, or fall ſhort of, the number 
of companies of which a regiment or battalion is herein 
before allowed to conſiſt. 2 G. 3. c. 20. / 97. | 


XII. Proceedings where the militia bave been already 


raiſed. 


1. Where the militia has been, or ſhall be raiſed, there 
ſhall be a general meeting yearly on the laſt tueſday in 
May, or the laſt tueſday in October. 2 G. 3. e. 20. . 57. 

And if there ſhall happen to be no meeting on ſuch day; 
his majeſty's lieutenant together with two deputy lieute- 


nants, and on the death or removal or in the abſence of 


his majeſty's lieutenant three deputy lieutenants, when 
and as often as they ſhall find neceſfary, may ſummon or 
caufe to be ſummoned a general meeting, on a day to be 
fixed by ſuch ſummons ; of which day and place, —_— 
= 2 | ma 
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ſhall be given in the London gazette, and alſo in any 
weekly paper uſually circulated in ſuch county, 14 days 
at leaſt before the holding of ſuch meeting. 4 G. 3. c. 

17. foils | 1 | 
777 At which general meeting, they ſhall appoint the $ubdivifoa 
times and places for holding four or more ſubdivifion mectings. 
meetings in each year; and ſhall at the ſaid general meet- 
ing cauſe new lifts to be made and returned to the firſt of 
the ſaid ſubdiviſion meetings, in the ſame manner as in 
places where the militia has not been raiſed. 2 G. 3. c. 


20. / 57. | | 
42 2 ſhall be lawful, at a general meeting to be held 
after reaſonable notice thereof given, to change or alter 
any ſubdiviſion meeting, whenever they ſhall find it con« 
venient ſo to do. /. 65. | hv 
Alſo it ſhall be lawful, for three deputy lieutenants, or 
two deputy lieutenants with one juſtice, or one deputy 
heutenant with two juſtices, upon any vacancy, by death 
or otherwiſe, ta appoint a ſubdiviſion, meeting, for the | 
filling up ſuch vacancies, giving ſeven days notice there- 
of. J. 60. | + 42 17 
1 Pr vided, that in order to ſaye the trouble of appoint- 
ing ſubdiviſion meetings every year, in the ſeveral coun- 
ties and places aforeſaid ; the ſubdiviſion meetings therein 
now appointed ſhall continue until the ſame ſhall be alter- 
ed at ſome general meeting. /. 66. cure”: * | 
3. And where the militia has been already formed and Forming into re- j 
ordered, his majeſty's lieutenant together with two depu- — 0 
ty lieutenants, ſhall, if the ſaid militia ſhall be then diſ- ; | 
embodied, within two months after paſſing this act reform 
the ſame, accordisg to the rules by this act preſcribed for ; 
the firſt forming and ordering the militia ; and if the ſame 7 
ſhall be embodied, then within two months after it ſhall 
be diſembodied and returned to the reſpective counties. 

2 G. 3: b. 40. . 96. * 
4. If at any of the ſubdiviſion meetings, any private Diſcharges 
militia man ſhall ſhew juit cauſe for his diſcharge, and be- | 
ing embodied, ſhall likewiſe produce a regular diſcharge ; 
from his commanding officer ; the deputy lieutenants and 
juſtices ſhall and may diſcharge him; and in the ſtead of 
the perſons ſo diſcharged, and alſo if there ſhall be any 
other vacancy by death or otherwiſe, they fha}l, after ha- 
ving amended. the liſts in the ſame manner as is directed 
where the militia has not been raiſed, cauſe a like number 
to bechoſen by lot, out of the liſts of ſuch places where 
the vacancics ſhall happen, unleſs ſuch militia men ſhall 

. be | 
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be otherwiſe provided as is by this act directed. Which fi 
perſons. ſo choſen, or their ſubſtitutes provided and ap- | th 
proved as aforeſaid, ſhall take the oath required by this ex 
act to be taken, and every perſon ſo choſen ſhall be in- va 
rolled, and every ſubſtitute ſo provided ſhall fubſcribe his | te 
conſent to ſerve, and ſhall ſerve for the ſpace of three 
years, ſubject to the directions, proviſions, and penalties cli 
in this act contained. 2 G. 3. c. 20. /. 59. he di 
Provided, that if any militia man Gal, during the =—_ 
time that the regiment or battalion ſhall be embodied, be ſui 
diſcharged by the commanding officer ; ſuch diſcharge ch 
ſhall be ſufficient to prevent ſuch man from being liable to | ſh: 
be apprehended as a deſerter, but ſhall not extend to cauſe of 
another man to be choſen in his place, unleſs he be like- 391 
wiſe regularly diſcharged by the deputy lieutenant or de- ; 
puty lieutenants and juſtices as aforeſaid. - f. 63. tin 
For the purpoſes of ſwearing and inrolling, it ſhall be 20 
lawful for any one deputy lieutenant, at any place in the 
ſubdiviſion he uſually acts in, to ſwear and inroll any ſub- | mi 
ſtitute to ſerve for any place within his ſubdiviſion ; pro- ap 
vided he produce to ſuch deputy lieutenant a certificate un- fro 
der the hands and ſeals of two other deputy lieutenants, or otl 
of one juſtice with one deputy lieutenant, or of two juſtices foi 
acting in or reſiding near the ſame ſubdiviſion, certifying ma 
that they have ſeen and do approve of ſuch ſubſtitute as a N 
| . perſon to ſerve in the militia: Provided alſo, that cle 
the clerk belonging to ſuch ſubdiviſion ſhall and do attend " Mf 
with the roll, at ſuch ſwearing and inrolling. /. 62. | tin 
And all ſuch militia men, whoſe time of ſervice ſhall co 
be near expiring, during the time they ſhall be abſent from me 
the county or place to which they belong, ſhall be returned an 
by the commanding officer to the county or place for ha! 
which they ſerved, ſo us that they may reach the ſaid ap} 
county by the expiration of their term. /f. 64. | 2 
| | | uc 
AIII. Training and exerciſe. i | 2 
At what times, I. The militia ſhall be trained and exerciſed in manner rec 
| following; that is to ſay, by regiment or battalion twice at 1 
in a year, 14 days at each time, or once in a year, for 28 | the 
days together, as ſhall be directed by his majeſty's lieute- to 
nant and two deputy lieutenants, and on the death or re- anc 
moval or in the abſence of his majeſty's lieutenant, by three inf 
| _ deputy lieutenants, at ſuch time and place, as ſhall be leaſt | ſaic 
inconvenient to the publick, to be by them appointed at of 
a general meeting: And during ſuch time, all the provi- Naz 


I fions 


ſions in any act for puniſhing mutiny and deſertion and for 
the better payment of the army and their quarters, ſhall 
extend to and take place in reſpect of the officers and pri- 


vate men of every regiment or battalion; but not to ex- 
tend to life or limb. 2 G. 3. c. 20. f. 99. 


9 
2. And notice of the time and place ſhall be ſent by the Notice of the 
clerk of the general meeting to the chief conſtables, with * and Place. 


directions to forward the ſame to the conſtables or other 
officers of the ſeveral pariſhes or places; who ſhall cauſe 
ſuch notice to be fixed on the doors of their churches or 
chapels reſpectively; or if any place being extraparochial, 
ſhall have no church or chapel belonging to it, on the door 
of the church or chapel of ſome pariſh or place thereto ad- 
joining. 2 6. 3. % 10. 103. TOM 


3. And all ſuch militia men ſhall duly attend, at the Due attendance 
times and places of exerciſe ſo to be appointed. 2 G. 3. c. here. 


20. ,. 103. 

And ifany militia man (not labouring under any infir- 
mity incapacitating him) fhall not appear; he may be 
apprehended, without any previous ſummons by warrant 
from one juſtice of the fame oy or place, or of an 
other county or place within which ſu 

found, on oath made before ſuch juſtice, that ſuch militia 


man did not appear at the time and place aforeſaid, and . 


on producing alſo to the juſtice a certificate ſigned by the 


clerk of the ſubdiviſion meeting, that it appears to him hx 


the roll in his cuſtody, that the ſaid defaulter is, or at'th 
time of the offence committed was a militia man for the 
county wherein he ought to have appeared as aforefaid, 
mentioning in ſuch certificate the date of his inrollment; 


and upon proof on oath made before the ſaid juſtice of the 


handwriting of the ſaid clerk : And if any militia man ſo 
apprehended as aforeſaid, ſhall not prove to the ſatisfaction 
of the ſaid juſtice, that he did at the time appointed for 
ſuch appearance labour under ſome infirmity incapacita- 
ting him; or that he had then changed his place of abode, 
and removed upon notice and certificate as is above di- 
rected, into the ſubdiviſion wherein he ſhall be dwelling 
at the time of his being ſo apprehended ; or that he, at 
the time of ſuch default of appearance, was inrolled alfo 


to ſerve into the militia of ſome other —_ or place, 
ty of 10 l. 


and hath thereby forfeited and paid the pen 
inflicted for that offence by the 4 G. 3. c. 17 ; he the 
ſaid defaulter (not making ſatisfactory proof as aforeſaid 
of-one or other of the faid three cauſes of excuſe) ſhall 
ſand immediately convicted by the ſaid juſtice before 

Vor. III. L Fs whom 


ch offender ſhall be 


ul 


the time of exer- 
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whom he ſhall be brought (whether the ſaid juſtice be of 
the ſame or of ſome other county or place); and the ſaid 
juſtice ſhall then require and demand of him the imme- 
- diate payment of the penalty of 201; and on refuſal or neg- 
le& to pay the ſame into the hands of the ſaid juftice, or 
of ſuch perſon as he ſhall then direct, for the uſe of the 
regiment or battalion wherein ſuch defaulter was inrolled, 
to ſerve as part of the common ſtock of ſuch regiment or 
battalion, the ſaid juſtice ſhall commit him to the com- 
mon gaol of the county or place where he ſhall be ſo con- 
vided, there to remain without bail or mainprize for ſix 
months, or until he ſhall have paid the ſaid penalty of 

al. 3. g. 6:20. /: 10% 5 7.) & 34d BS ...*: 
Previded, that no officer or private man ſhall be liable 
to any penalty or puniſhment, on account of his abſence 
during the time he ſhall be going to vote at any election 


of a member to ſerve in parliament, or returning from 


ſuch election. 2 G. 3. c. 20. / 111. | 
4. If any militia man, having joined the corps, ſhall 
deſert during the time of annual exerciſe, and not be ap- 
eiſe. prehended during the time of ſuch exerciſe ; he ſhall in- 
cur the penalty and be ſubje& to the puniſhment above 
inflicted on militia men not joining their corps. 4 G. 3. 
i. : | | 
4 of one juſtice, in any county or place where fuch 
Aeſerter ſhall be found, may proceed againſt him in the 
fame manner, and execute the like powcrs, as in the caſe 
of not appearing at the annual exerciſe. 5 G. 3. c. 34. 
16. RO | 
enn e. 7 5. And when the militia ſhall be called out to be trained 
and exerciſed, it ſhall be lawful for a juſtice of the peace, 
being duly thereunto required by an order from his ma- 
jeſty, or from his majeſty's lieutenant, or a deputy lieu- 
tenant, or from the colonel or other chief commiſſion 
officer upon the place, of any regiment company or detach - 
ment of militia, to iſſue out his warrant under his hand, to 
the chief conſtahles, petty conſtables or other officers of 
the hundreds, pariſhes, tithings or places, from, through, 
near or to which, any ſuch regiment or conipany of mi- 
litia men, or any detachment thereof, ſhall be ordered to 
march, requiring them to make ſuch proviſion for carri- 
ages of the arms, clothes, accoutrements, powder, match, 
bullets, or other warlike materials, with able men to drive 
ſuch carriages, as is and are mentioned in the ſaid order: 
but in caſe Fic ſufficient carriages and men cannot be pro- 


Deſerting during 


' vided within any ſuch county, riding, hundred, rape, 
8 2 ; 8 ; lath, 
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lath, wapentake, diviſion, pariſh, tithing, or place; then 
the next juſtice ſhall, upon ſuch order as aforeſaid being 
ſhewn unto him, iſſue his warrant to the chief conſtables, 
petty conſtables, or other ſuch officers of the next county, 
riding, hundred, rape, lath, wapentake, diviſion, pariſh, 
tithing, or place, for the purpoſes aforeſaid, to make up 
ſuch deficiency of carriages. 2 C. 3. c. 20. /. 122. 
And ſuch lieutenant, deputy lieutenant, colonel, or 
other chief commiſſion officer upon the place, who by vir- 
tue of the ſaid warrant from the ſaid juſtice ſhall demand 
ſuch' carriages of ſuch officer as aforeſaid, ſhall at the ſame 
time pay down to him in hand, for the uſe of the perſon 
who ſhall provide ſuch carriages and men, the ſum of 18. 
for every mile any waggon with five horſes ſhall travel; 
and 18. for every mile any wain with fix oxen, or with 
four'oxen and two horſes, ſhall travel; and 9d. for every 
mile any cart with four horſes ſnall travel; and ſo in pro- 
portion for carriages drawn by a leis number of horſes or 
oxen: for which the officer thall give a reccipt. id. 
And ſuch chief conſtable, petty conſtable, cr other of- 
ficer, ſhall order and appoint ſuch perſon or perſons havin 
carriages within their reſpective diviſions, as they ſhall 
think proper, to provide and furniſh ſuch carriages and 


men according to ſuch warrant ; which perſons ſo ordered 


ſhall - provide and furniſh the ſame accordingly, for one 
day's journey, and no more. 24. . ape 

And in caſe the ſaid chief conſtables, petty conftables, 
or other officers, ſhall be at any charges for ſuch carriages, 
over and above what is ſo received by them of the ſaid 
lieutenant, deputy lieutenant, colonel, or other chief of- 
ficer as aforeſaid ; ſuch overplus ſhall be borne by each 
county, riding or place, where ſuch additional expence 


ſhall be incurred, and be repaid to them without fee by 


the treaſurer out of the publick ſtock. id. 

And if any ſuch chief conſtable, conſtable, or other 
officer, ſhall wilfully neglect or refuſe to execute ſuch 
warrant; or if any perſon appointed by ſuch chief con+ 
ſtable, conſtable, or. other officer, to provide or furniſh 
any ſuch carriage and man, ſhall wilfully neglect or refuſe 
to provide the ſame; he ſhall forfeit a ſum not exceeding 
40's. nor leſs than 20s. to the uſe of the poor of the pa- 
riſh or place where ſuch offence ſhall be committed : the 
ſame to: be heard and determined by two juſtices; and 
the penalty to be levied by their warrant by diſtreſs. id. 
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6. It ſhall be lawful for the mayors, bailiffs, conſtables Billeting. 


and other chief magiſtrates and officers of cities, towns, 
: | | E a. | pariſhes, 
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pariſhes, tithings, villages, and other places, and in their 
default or abſence for a juſtice of the peace inhabiting in 
or near ſuch place, and for no others; and they are here- 
by required, to quarter and billet the officers and private 
men, at the times when they ſhall be called out to annu- 
al exerciſe, in inns, hvery ſtables, alehouſes, victualling 
houſes, and all houſes of perſons ſelling brandy, ſtrong 
waters, cyder, wine, or metheglin, by retail; on appli- 
cation to them made by the lieutenant, or by the colonel 
or commanding officer. 2 G. 3. c. 20. ſ. 100. _ 

In like manner, the ſerjeants, drummers, and fifers, 
ſhall be billeted; and the occupiers of the houſes where 
they ſhall be billeted, ſnall provide for them, at ſuch times 
for which no proviſion has by law been made for that pur- 
poſe, convenient lodgings only. /. 101. | 


Stoppages of dey 7. And whereas it would be conducive to the preſerva- 


during che time tion of order and diſcipline during the time of annual 


of exerciſe, 


exerciſe, of great convenience to the corporals and private 


men in ſupplying them with neceſſaries, and of eſſential 


utility to their families, if the captains or commanding 
offcers were enabled to ſtop a limited part of the daily 
pay of ſuch corporals and private men; it is enacted, that 
it ſhall be lawful for every captain or commanding officer 


of the militia, to put the corporals and private men of his 


Arms and 


clothes tobe 


depoſited 


paurpoſes aforeſaid : Provided, that ſuch captain or 
* commanding officer ſhall account with the ſaid corporals 


e pany under ftoppages, not exceeding 6d. a day, for 


and private men for the ſaid ſtoppages, before they ſhall be 
diſmiſſed from the ſaid annual exerciſe; having firſt de- 


- ducted what ſhall have been laid out for them for neceſſa- 


ries and repair of arms damaged by their neglect. 4 G. 3. 
"Fo 1% 8 

8. All muſkets delivered for the ſervice of the militia 
ſhall be marked with the letter M, and the name of the 


county or place to which they belong. 2 G. 3. c. 20. 


108. ö 
F And the captain of each company ſhall keep in his 
own cuſtody, or leave and depoſit with the ſeveral ſer- 
jeants belonging to his company, or with ſuch perſons as the 
ſaid captain ſhall appoint, the arms, clothes and accoutre- 
ments provided for his company ; and the churchwardens 
of every pariſh or place where the ſaid arms, clothes and 
accoutrements are ſo depoſited, or one of them, ſhall pro- 


vide at the expence of ſuch pariſh or place, a cheſt, in 


which ſuch captain, ſerjeant or other perſon fo appointed 
as aforeſaid ſhall keep the ſaid arms in ſome dry part of 
his houſe or dwelling, under lock and key; T another 

| cheſt 
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cheſt in which he ſhall keep under lock and key the ſaid 
clothes and accoutrements: and the ſerjeant or other per- 
ſon appointed to train and diſcipline the men, ſhall take 
care that after exerciſe every militia man ſhall clean and 
return his arms, clothes and accoutrements, to his captain, 
or to ſuch perſon as ſhall be appointed as aforeſaid to re- 
ceiye the ſame. /. 104. | 

And if the ſerjeant, or other perſon appointed by any 
captain of the militia to receive and keep in his cuſtody the 
ſaid arms, clothes and accoutrements, ſhall not complain 
within three days to a neighbouring juſtice, of any militia 
man's not having returned his arms, clothes and accoutre- 
ments as before directed; he ſhall, on conviction before 
one juſtice, forfeit 20 s, which if he ſhall not immediately 
pay, the ſame ſhall be levied by diſtreſs by warrant of 
ſuch juſtice. /. 112. 

Provided, that his majelty's lieutenant, or in his abſence 

three deputy lieutenants may by their warrant employ ſuch 


perſons as they ſhall think fit, to ſeize and remove the 


arms, clothes and accoutrements belonging to the militia, - 
whenever ſuch lieutenant or. deputy lieutenant ſhall judge 
it neceſſary to the peace of the kingdom; and to deliver 
the ſame into the cuſtody of ſuch perſons, as the ſaid lieu- 

| tenant or deputy lieutenants ſhall appoint to receive the 
ſame, for the purpoſes of this act. /. 105. | 


And if any ſerjeant, or any other perſon intruſted, by 5 


the captain, with the cuſtody of any arms, clothes = 
coutrements belonging to the militia, ſhall deliver any 
them out, unleſs for exerciſing the men, or by the com- 
mand of his ſuperior officer; it ſhall be lawful for two 
juſtices, to commit him to the common gaol, for any time 
not ee ſix months. /. 106. 


4 G 
*( : 


. And if any militia man ſhall ſell, pawn or loſe any Pawning or 


of his arms, clothes or accoutrements ; he ſhall, on con- loſing ibe ſame, 


viction before one juſtce, forfeit a ſum not exceeding 31. 
and if he ſhall not immediately pay the ſame, ſuch juſtice 
ſhall commit him to the houſe of correction for one month, 
and until ſatisfaction ſhall be made for the ſame ; and if he 
ſhall not be of ability to make ſuch ſatisfaction, then for 
the ſpace of three months. 2 G. 3. c. 20. /. 109. 

And if any militia man ſhall refuſe or neglect, to return 
his arms, clothes and accoutrements in good order, to his 
captain, or to ſuch perſon as ſhall be appointed as aforeſaid 
to receive the ſame, whenever demanded; he ſhall, on 
conviction before one juſtice forfeit 10s. and if he ſhall 
not immediately pay che ſame, ſuch juſtice ſhall commit 

ES - him 
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him to the houſe of correction for any time not exceeding 
14 days. /. 109. N 

And if any perfon ſhall knowingly and willingly buy, 
take in exchange, conceal or otherwiſe receive, contrary 
to the true intent and meaning of this act, any arms, 
clothes or accoutrements belonging to the militia, upon 
any accountor pretence whatſoever; he ſhall, on conviction 
before one juſtice, forfeit 51. and if he ſhall not imme- 
diately pay the ſame, the ſaid juſtice ſhall levy the ſame 
by diſtreſs ; and for want of diſtreſs, ſhall commit him to 
the common gaol for three months, or ſhall cauſe him 
to be publickly whipt, at the diſcretion of ſuch: juſtice. 
J. 110. | Meß | 


W on non - Io, And the ſerjeants ſhall receive all their militar 


eommiſſion off - orders with reſpect to training the militia men under 
222 their care, from the adjutants, and their ſuperior officers; 
5 and ſhall report from time to time all crimes and miſde- 
meanors of the ſeveral militia men under their command, 

to their adjutant or ſuperior officers, or to any two deput 
Jieutenants, or to ſome civil magiſtrate, as the caſe mal 

require. 2 G. 3. c. 20. f. 113. 05 | 
And if any non-commiſſion officer ſhall be negligent in 
his duty, or inſolent, or diſobedient to the orders of the 
adjutant or other his ſuperior officer, and be thereof 
convicted as aforeſaid upon the oath of the adjutant or 
.other ſuperior officer before one juſtice; he ſhall forfeit any 
Knot exceeding 3os. at the diſcretion of ſuch' juſtice ; 
nd if he ſhall not immediately pay the ſame, the ſaid ju- 
ſtice ſhall commit him to the houſe of correction for 14 
days; and his majeſty's lieutenant may diſcharge ſuch non- 

commiſſion officer if he ſhall think fit, .. 114. | 
Returns to be 11. And the colonel or commanding officer of every 
made to the regiment or battalion of unembodied militia ſhall, as often 
heutenant. as they ſhall be called out to exerciſe, return to his ma- 
jeſty's lieutenant a true ſtate of ſuch regiment or battalion, 

2G, 3. c. 20. f. 102, | N 


XV. Cleathing and pay. 


When to iſſue, 1. No pay, arms, accoutrements, or clothing ſhall be 


iſſued, and no adjutant or ſerjeant ſhall be appointed, until 
it ſhall appear by a return figned by his majeſty's lieute- 
nant, or, on the death or removal or in the abſence of his 
majeſty's lieutenant, by three 4 lieutenants, that 
three fifths of the militia men have been inrolled, and three 
fifths of the officers have taken out commiſſions, 2 G. 
3. c. 20, f. 107, | 


2, The 
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2. The pay of the embodied militia will be ſpecified, 
when we come to treat of their being drawn out into actual 
ſervice. .. ports | | 

The pay of the unembodied militia hath been directed 
by annual acts for that purpoſe : The laſt of which (viz. 
5 E. 3. c. 34.) is as followeth; Whereas the ſum of 
800001. hath been granted to his majeſty, for defraying 
the charge of pay and cloathing for the militia, for one 
year from March 25, 1765; it is enacted, that in every 
place where the militia is or ſhall be raiſed, the receiver 
general of the land tax for ſuch place ſhall iſſue and pay 
as followeth : — For the pay of the ſaid militia for 4 ca- 
lendar months in advance, at the rate of 6s. a day for each 
adjutant ; 18. for each ſerjeant, with the addition of 28. 
6 d. a week for each ſerjeant major;; 6d. a day for each 
drummer, with the addition of 6d. a day for each drum 
major ; and at the rate of 6 d. a month for each private man 
and drummer for defraying contingent expences, one penny 
whereof to be applied to the hoſpital expences when they 
are out upon their annual exerciſe ; and for half a year's 
ſalary for the clerł of the regiment or battalion at the rate of 
501. a year; and to the cler4 of the general meetings at the 
rate of 51. 5 8. for each meeting; and to the ſeveral clerks 
of the, ſubdiviſion mectings at the rate of 11. 18. for each 
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In what manner 
and proportion. 


meeting; and alſo for cloathing, after the rate of 31. 10 8. 


for each ſerjeant, and 21. for each drummer, with tire 
addition of 11. for each ſerjeant major and drum major; 
and with reſpect to the private militia men, where they 
have been embodied, or having not been embodied, have 
not been cloathed within three years, at the rate of 11. 10s. 
for each private man. — Provided nevertheleſs, that in any 
place where pay has not yet been iſſued, no pay ſhall be 
iſſued, until his majeſty's lieutenant, or in his abſence 
three deputy lieutenants, ſhall have certified to the com- 
miſſioners of the treaſury, and to the receiver general of 
the land tax, that three fifths of the number of private men 
. have been inrolled, and that three fifths of the proportion 
of their commiſſion officers have accepted their commiſ- 
| ions and entred their qualifications. ; | 
All which ſums of money aforeſaid (except what ſhall 
bedue to the clerks of the meetings) ſhall, where the- mi- 
litia has never been embodied, be paid by the receiver ge- 
nezal into the hands of the clerk of the regiment or bat- 
talion, on his producing his-warrant of appointment to ſuch 
office under the hand and ſeal of his majeſty's lieutenant ; 


and where the militia has * embodied, into the hands 
| 4 of: 
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of the clerk of che regiment or battalion, on his producin 


his warrant of appointment to ſuch office under the h 

and ſeal of the colonel, or, where there is no colonel, of 
the commanding officer, notwithſtanding ſuch militia ſhall 
have been diſembodied ; and where the militia ſhall be 
formed into independent companies, fuch ſums ſhall! be 
paid by the receiver general into the hands of the reſpective 


captain of ſuch independent company, or to ſuch perſon 


as ſuch captain ſhall authorize to receive the ſame. 

And the ſaid receiver general ſhall alſo, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid firſt payment, make a ſecond payment for 
four calendar months in advance; and, within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid ſecond payment, make a third payment 
for four calendar months in advance ; for the pay and 
contingent expences of the militia, and for the allowances 
to the regimental or battalion clerk : and the receipt of 
ſuch clerk, and of ſuch captain of an independent com- 


pany or of the perſon authorized by him as aforeſaid to re- 


ceive the ſame, ſhall be a ſufficient diſcharge to the recei- 


ver general, 


And the clerk of the regiment or battalion ſhall forth- 
with after the receipt of ſuch ſums as aforeſaid, pay or 


© Cauſe to be paid one calendar month's pay in advance to the 


ent; and to the captain or commanding officer of 
company two months pay in advance for the ferjeants, 
drummers, and the contingent expences of his company, 
out of which ſaid contingent money each captain ſhall pay 
to the commanding officer one penny a month for each 
private man and drummer for the expences of the hoſpi- 
tal; and alſo to the commanding officer of the compan 
to which the ſerjeant major and drum major ſhall belong, 
two months pay in advance for ſuch ſerjeant and drum 
major; and ſo from time to time ſo long as any money on 
that account ſhall remain in his hands. 

Which pay, every ſuch captain or commanding officer 
ſhall diſtribute to each perſon belonging to his company, 
as it ſhall become due; and ſhall once in every year give 
in to the clerk of the regiment or battalion, an account 
of the ſeveral payments he ſhall have made in purſuance 


of this act, according to the following form: 


| County 
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County of Dr. Per Contra Cr. 
To caſh receiv-] 1. s. d. Paid ſerjeant— J L s. d. 
ed of Mr. for days pay 
regimental or from the — day 
battalion clerk, of — to the | | 
or receiver gene- y — of — 
ral (as the caſe | { following. 
ſhall be} for two 4 Ditto as ſer- [ 
months pay in jeant major. i IE 
advance. $.. Pad: 
| drummer 
days at 6d. from 
the of b . 
to the of 
following. | 
vw 4 
F major - =» _- s 
Two months: | 
contingencies for | 
men and 
| two drummer 
at 6d. per mouth | 
each gk 


| | 
And ſhall pay back to the ſaid clerk or to the receiver 
general, as the caſe ſhall be, the ſurplus (if any) remain- 
ing in his hands, except the money by this a& allowed 
for contingent expences, which ſhall once in every year 
be accounted for, by the captain of each company reſpec- 
tively, in manner aforeſaid ; and the balance thereof ſhall 
be by him paid into the hands of the clerk of the regiment 
or battalion to be applied to the general uſe of the ſaid re- 


giment or battalion, as the field officers and captains there- 


of, or the greater part of them, ſhall direct. 

And the captain of each independent company ſhall diſ- 
tribute to each perſon belonging to his company intitled 
thereto, ſuch money as he ſhall receive by virtue of this 
act; and the ſaid money allowed for the contingent ex- 
pences of each independent company of militia, ſhall be re- 
ſpectively applied to the particular uſe of ſuch independent 
company by the captain thereof. 


And the ſaid regimental or battalion clerk may retain to 


his own uſe, out of the money ſo by him received, ſuch 
further ſums as ſhall complete the allowance herein before 
made for his ſalary, | | | | 
And ſhall alſo pay to ſuch perſon as ſhall produce an or- 
der from the commanding officer of ſuch regiment or bat- 
talion, ſuch ſums as ſhall be due on account of the cloath- 
mg 
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ing of the ſaid Regiments or battalions, not exceeding the 
rates herein before mentioned. ö 
And whenever his majeſty's lieutenant, or any three or 


more deputy lieutenants, ſhall have fixed the days of exer- 


ciſe *, they ſhall, as ſoon as may be, certify the ſame to 


the receiver general, ſpecifying the number of men, and 
the number of days they are to be abſent from home on 
account of ſuch exerciſe; which receiver general ſhall, 


within 14 days after the receipt of ſuch certificate, pay to 


the clerk of the regiment or battalion, at the rate of 
7s. 6d. a day for each captain, and at the rate of 3s. 6d. 
a day for each lieutenant, and of 3s. a day for each en- 
Tign ; and alſo at the rate of 1s. a day for each private 
man, with the addition of 6d. a day for each corporal, for 


the number of days they ſhall be abſent on account of 


exerciſe; and in ſuch counties where there ſhall be inde- 
pendent companies only, the receiver general ſhall pay to 
the captains of the independent companies, at the rate of 
78. 6d. a day for each captain, and ſo of the reſt; and 
the ſaid regimental or battalion clerks ſhall: forthwith pay 
to each captain of the ſaid regiments or battalions the pro- 
portion of pay belonging to each captain, and likewiſe the 
pay belonging to their reſpective companies. 

2 each captain ſhall make up an account of all money 


by him received on account of ſuch exerciſe, according to 


the following form | 
County of —— Dr. l Per Contra Cr. 
To caſh receiv-J l. s. d. „ A. % d. 
ed of the | Paid mi- A 
gimental or bat- I litia men- - 
talion clerk, or po — — | days - = — | 
receiver general, aid additional } 
for —- days py pay to—corpo- — — 
— men | rals — days 


Which 

* Here ſeems to be a miſtake. The days of exerciſe are to be 
fixed (as is above expreſſed) by his majeſty's lieutenant and two or 
more deputy lieutenants, and on the death or removal or in the 
abſence of his majeſty's lieutenant by three or more deputy lieu · 
tenants, at a general meeting. This clauſe ſuppoſeth, that his 
majeſty's lieutenant alone, or any three or more deputy lieutenants, 
may appoint ſuch time. By the ſtatute of the 3 G. 3. c. 10. 
power was given far that particular year, by reaſon of inconve- 
niencies that might happen from waiting until the time then limit- 
ed for the general meeting, to his majeſty's lieutenant on or before 


the zoth of April to fix the time for training and exerciſe ; * 


Which account ſhall be ſigned by ſuch captain, and 
counterſigned by the commanding officer; and the ſaid 
captain ſhall, within ten days after the time of ſuch exer- 
ciſe, deliver ſuch account, and pay the balance, (if any), to 
the regimental or battalion clerk; or if captain of an inde- 
pendent company, to the receiver general. 

Provided always, that where any regiment, battalion or 
independent company of militia, ſhall be embodied and 
called out into actual ſervice, and thereby the officers and 
private men ſhall be intitled to the ſame pay as the officers 
and private men in his majeſty's other regiments of foot 


receive; all pay from the receiver general, whether to the 


adjutant, ſerjeants, private militia men, or others, and all 
money allowed as aforeſaid for contingent expences, and 
alſo the allowance to the clerk of the regiment or bat- 
talion, ſhall during ſuch time of actual ſervice ceaſe and 
not be paid. e 

And the receiver general ſhall pay to the clerk of the 
general meetings his allowance, at the rate of 51. 58. for 
each meeting; on his producing an order for that purpoſe 
from his majeſty's lieutenant, or from three deputy lieute- 
nants aſſembled at a general meeting. 
And ſhall alſo pay to each and every the clerks of the 


ſubdiviſion meetings, their ſeveral allowances at the rate of 


II. 18. foreach meeting; on his or their producing an order 
or orders reſpeCtively, from one or more deputy lieutenants 

aſſembled in the ſeveral ſubdiviſion meetings: which order 
ſhall be a ſufficient diſcharge to the receiver general, and 
be allowed in his account. 

Provided alwavs, that the regimental or batalion clerk 
ſhall give ſecurity to the receiver general, by bond to his 
majeſty, in penalty of one half of the ſum required for the 
whole year's charge of the regiment or battalion, for duly 
anſwering and paving ſuch ſums as he ſhall from time to 
time receive, and for duly accounting for the ſame, and for 
the performance of his truſt ; which hond ſhall be lodged 
with the receiver general, and by him in caſe of failure 
ſhall be put in ſuit, 


if he ſhould not within that time fix the ſame, then three or more 
deputy lieutenants were to do it, And in that caſe theſe words 
were proper —— Whenever his majeſty's lieutenant, or any 
« three or more deputy lieutenants, ſhall have fixed the days of 
«© exerciſeꝰ — 
_ theſe words in the preſent act are tranſcribed from the act in that 
year; though the circumſtances are very different. 


And 


But this was reſtricted to that year only. And 
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And che ſaid clerk of the regiment or battalion, and 


che captain of every independent company of militia, ſhall 


between Mar. 25. and June 24. 1 765- deliver to the re- 
ceiver general a fair account in writing, of all money by 


him received and diſburſed for the ſervice of the preceding 


year in purſuance of this act, with proper vouchers for the 


lame; and ſhall pay back to him any ſurplus that ſhall 


then be in his hands: which ſaid accounts, ſigned by ſuch 
clerk, or ſuch captain of an independent company re- 


ſpectively, ſhall be tranſmitted by the receiver general in- 


to the office of the auditor of the revenue. 

And all penalties, coſts and charges of ſuit, and ſums 
of money for which any perſon is by this act made an- 
ſwerable, may be recoyered in any of his majeſty's courts 
of record at We/tmin/ter. | 5 

And no fee or gratuity ſhall be given or paid, for any 
warrant or ſum of money, which ſhall be iſſued in purſu- 
ance of this act. fa | 

And any-perſon being on half pay, and ſerving in the 
militia, way receive the ſubſiſtence money payable to cap- 
tains, lieutenants or enſigns, and it ſhall not prevent his 
receiving his half pay; he taking the following oath be- 
fore a juſtice, I A. B. do ſwear, that I had not between 


the —— any place or employment of profit, civil or 


* military, under his majeſty, beſides my allowance of half 
% pay as a reduced —— in —— late regiment of 
« fave and except my ſubſiſtence as a lieutenant or en- 
« ſign [as the caſe may be], for ſerving in the militia of 


e the county of And the taking the ſaid oath 
all intitle him to receive his half pay, without taking 


any other oath. A 

Note, in the form of the oath above, the word captain 
ſeems to have been omitted by miſtake, for the context 
ſeems to require that the words ſhould run thus—ſave and 
except my ſubſiſtence as a captain, lieutenant, or enſign.— For 
by this preſent act, pay is allowed to the captains, as 
well as to the licutenants and enſigns. ] | 


XV. Drawn out into actual ſervice. 


Tobedrawnout I. In caſe of actual invaſion, or upon imminent __ 
is 


24 e thereof, or in caſe of rebellion, it ſhall be lawful for 


majeſty (the occaſion being firſt communicated to parlia- | 


meat, if the parliament ſhall be then ſitting; or declared 
in council, and notified by proclamation, if no parliament 
Wall be then ſitting or in being) to order his lieutenants, 

| | and 
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and on their death or removal or abſence three deputy 
lieutenants, with all convenient ſpeed, to draw out and 
'embody all the regiments and battalions of militia of their 
reſpective counties, ridings or places, already raiſed and 
not yet embodied, or herein appointed to be raiſed and 
trained, or ſo many of them as he ſhall judge neceſſary, 
in ſuch manner as ſhall be beſt adapted to the circum- 
ſtances of the danger. 2 G. 3. c. 20. ,. 116. 5 
2. And if at ſuch time the parliament ſhall happen to p.rtiament chen 
be ſeparated, by ſuch adjournment or prorogation as will to mect. 
not expire within fourteen days; it ſhall be lawful for his 
majeſty to iflue a proclamation, for the meeting of the 
parliament, upon ſuch day as he fhall thereby appoint, 
giving fourteen days notice of ſuch appointment : and the 
parliament ſhall accordingly meet upon ſuch day, and 
continue to fit and act, in like manner to all intents and 
purpoſes, as if it had ſtood adjourned or prorogued to the 
ſame day. 2G. 3. c. 20. f. 117. | | 

3. And in ſuch cafe, his majeſty may direct the faid To be put under 
forces to be put under the command of ſuch general offi- ere, el; 
cers as he ſhall appoint. 2 G. 3. c. 20. f. x16. as 

4. And direct them to be led by their reſpective officers, And led to any 
into any parts of this kingdom, for the ſuppreſſion of ſuch =o of the king- 
invaſions and rebellions. 2 G. 3. c. 20. / 116. 885 

5. Provided, that neither the militia of this kingdom, But not to go 
nor any corps, detachment or draught thereof ſhall, on any dun of dhe King. 
account, be tranſported or carried out of the ifland of 
Great Britain. 2 G. 3. C. 20. 1. 125-. : 
6. And the ſaid officers of the militia, and private mili- o be ſubje@ to 
tia men, ſhall from the time of their being drawn out and the aQt.againft 
embodied as aforeſaid, and until they be returned again to fee 
their reſpective pariſhes or places of abode, remain under 5 
the command of. ſuch general officers ; and ſhall be inti- 
tled to the ſame pay as the officers and private men in his 
| 2 other regiments of foot receive, and no other; 

and the officers of the militia ſhall, during ſuch time, 
rank with the officers of his majeſty's other forces of equal 
degree with them, as the youngeſt of their rank; and 
during ſuch time as aforeſaid, all the proviſions contained 
in any act of parliament then in force for puniſhing mu- 
tiny and deſertion, and for the better payment of the 
army and their quarters, ſhall extend to the officers and 
private militia men (except only as to ſuch particulars as 
are or ſhall be otherwiſe ſpecially provided for by any act 
or acts of parliament for regulating the militia. forces); 
and when they ſhall be returned again to their reſpective 

| | pariſhes 
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pariſhes or places of abode, they ſhall be under the ſame 
orders and directions only, as they were before they were 
drawn out and embodied as aforeſaid. 2 G. 3. c. 20. /. 
116. , 

Provided, that no officer ſerving in the militia, ſhall fit 
in any court martial upon the trial of any officer or ſoldier 
ſerving in any of his majeſty's other forces; nor ſhall any 
officer ſerving in any of his majeſty's other forces, fit in 
any court martial upon the trial of any officer or'private 
man ſerving in the militia.” ,. i111 
7. And his majeſty's lieutenant, and on the death or 
removal or in the abſence of his majeſty's lieutenant'three 


_ deputy lieutenants, ſhall iſſue their orders to the chief con- 


ſtables, with directions to forward the ſame immediately 


to the conſtables or other officers of the ſeveral pariſhes or 


places; and ſuch conftables ſhall, upon receipt thereof, 
forthwith give, or leave in writing, notice, or cauſe ſuch 
notice to be given, to the ſeveral militia men, or left at 
the uſual places of their abode, to attend at the time and 
place mentioned in ſuch order. 2 G. 3. c. 20. f. 116. 

And if any militia man ſo ordered to be drawn out and 


embodied as aforeſaid (not labouring under any infirmity 


incapacitating him to ſerve as a militia man) ſhall not ap- 
pear and march in purſuance of ſuch order; he ſhall, on 


conviction before two juſtices, forfeit 40 l. and if he fhall 


not immediately pay the ſame, they ſhall commit him to 
the common gaol for twelve months, or until he ſhall have 
paid the fame. id. : ME 18 70 
And if any perſon ſhall harbour or conceal any militia 
man, not attending when ordered into actual ſervice, 
knowing him to be a militia man; he ſhall, on conviction 
before one juſtice, forfeit 51. by diſtreſs; and for want of 
ſufficient diſtreſs, ſuch juſtice ſhall commit him to the 
houſe of correction for two months, or cauſe him to be 
publickly whipped. 74 | | | 


8: When the 'militiz mall be ordered out into «Qual 


guinea, when or- ſervice, or ſhall be out in actual ſervice, the receiver general 


dered to march. 


of the land tax for the reſpective county or place, ſhall 
pay to the captain or other commanding officer of ſuch 
company ſo ordered out or being out in ſervice, one guinea 


for each private militia man belonging to his company; to 


be paid over by ſuch captain or other officer to every ſuch 
private militia man who belonged to his company at the 
time ſuch militia was ordered out, on or beſore the day ap- 
pointed for marching; and to ſuch militia man, who _ 
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be afterwards ordered out, when he ſhall join his com- 
pany. 2 G. 3. c. 20. f. 122. 5 


9. In caſe any perſon ſhall be choſen by lot, and be To receive like- 
ſworn and.inrolled, or provide a ſubſtitute who ſhall be wiſe a ſum from 
ſworn and inrolled, the churchwardens or overſeers of the W Froper . 


place for which he ſerves, ſhall within one month after 
ſuch ſwearing and inrolling of the man ſo choſen by lot or 
of his ſubſtitute, pay to every ſuch perſon ſo choſen by lot, 
if the regiment or battalion ſhall be then embodied, any 
ſim not exceeding 51. as three deputy lieutenants, or two 
deputy lieutenants and one juſtice, or one deputy lieute- 
nant and two juſtices, in whoſe preſence ſuch perſon ſhall 
be choſen by lot, ſhall adjudge to be, as near as may be, 
one half of the current price then paid foi a volunteer in 
the county or riding where ſuch perſon ſhall be choſen : 
which ſum ſhall be taken out of the rate made for volun- 
teers, or if no volunteers ſhall be provided by the church- 
wardens or overſeers of ſuch pariſh or place, then out of 
a rate to be made by the rule aforeſaid. 2 G. 3. c. 20. 


* Provided, that if ſuch man ſo choſen by lot, and ſer- 
ving for himſelf, ſhall within one month after his inroll- 
ment be diſapproved of and diſcharged by the commanding 
officer ; no ſuch ſum ſhall be paid to the perſon ſo choſen 
by lot, but ſhall be paid to the next perſon choſen by lot 
in his ſtead : and if the ſubſtitute he ſhall have found be 
diſapproved in manner aboveſaid, then no ſuch ſum ſhall. 
be paid to the man fo choſen by lot, unleſs he ſhall ſerve 
himſelf or find another ſubſtitute. /. 48. | 

Provided alſo, that no perſon ſo choſen by lot ſhall be 
intitled to the one half of the ſaid current price of a volun- 
teer, without the order of the perſons aforeſaid under their 
hands. /. 49. | | 


10. And the officers and private men, who ſhall be Pay to com- 


drawn out and embodied, ſhall be intitled to pay from the 


mence from the 
date of the king's 


day of the date of the king's warrant for that purpoſe. warrant, 


2 G. 3. c. 20. /. 118. 


1I. And when they ſhall be ordered out into actual ſer- Volunteers, 


vice as aforeſaid; it ſhall be lawful for the captain of any 
company, to augment his company, by incorporating, 
with the conſent of his majeſty's lieutenant, or in his ab- 
ſence of two deputy lieutenants, any number of perſons 
who ſhall offer themſelves as volunteers, and who ſhall 
appear to him to be ſufficiently trained and diſciplined, 
and provided with proper cloaths, arms and accoutre- 
ments, and wha ſhall take the ſaid oath, and ſign their 

| 8 oonſent 
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conſent to ſerve in the militia for the time of ſuch actual 
ſervice, and to ſubmit to the ſame rules and articles of 

war as militia men are by this act liable to during the time 
of their continuing in actual ſervice. 2 G. 3. c. 20. /. 
120. TY | - 


i : AVI. Privileges and exemptions of militia men. 


Officers exempt- . 17, No perſon, during the time he is acting as a militia 
. 2. be obliged to ſerve the office of ſheriff, 2G. 
3. c. 20. /. 34. N 
Private man ex- 2 2. No — or private man, ſerving in the militia, 
dighus) duty. either for himſelf or as a ſubſtitute, ſhall, during the time 
of ſuch ſervice, be liable to do any highway duty, com- 

monly called ſtatute work. 2 G. 3. c. 20. , 76. | 
From offices. 3. Or be appointed to ſerve, as a peace officer, or pa- 
i riſh officer. id. | | 
From ſerving in 4. Nor ſhall be liable to ſerve, in any of his majeſty's 
the other forces. Iand or ſea forces, unleſs he ſhall conſent thereto. id. 
Falling ſick. 5. If any man, ſerving in the militia, ſhall, on the 
march, or at the place where he ſhall be called out to 
annual exerciſe, be diſabled by ſickneſs or otherwiſe ; it 
ſhall be lawful for one juſtice, or mayor, where ſuch man 
ſhall then be, by his warrant to order him ſuch relief as 
he ſhall think reaſonable: , And the officers of the pariſh 
or place where ſuch militia man ſhall be ſo relieved, on 
producing an account of the expences occaſioned thereby, 


allowed under the hand of a juſtice, to the treaſurer of 


the county or place for which ſuch man ſhall ſerve, ſhall 
be reimburſed the ſame by the ſaid treaſurer out of the 
county ſtock. 4 G. 3. c. 17. . 5 | | 


— 


Leaving families. 6, If any militia man, who ſhall have been choſen by 
lot, ſhall, when embodied and Ealled out into actual ſer- 
vice, and ordered to march, leave a family unable to ſup- 
port themſelves, the overſeers of the poor of the pariſh, 
tithing or townſhip where the family of ſuch militia man 


ſhall dwell, ſhall by order of one juſtice, out of the poor 


rates of ſuch place, pay to ſuch family a weekly allow- 
ance, according to the uſual and ordinary price of la- 
bour in huſbandry within the county, riding, diviſion, 
diſtrict or place where ſuch family ſhall dwell, by the fol- 
lowing rule; that is to ſay, for one child under the age 
of ten years, any ſum not exceeding the price of one day's 
labour ; for two children under the age aforeſaid, any ſum 
not exceeding the price of two days labour; for three or 
four children under the age aforeſaid, any ſum not exceed- 
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Ing the price of three days labour ; for five or more chil- 
dren under the age aforeſaid, any ſum not exceeding the 
price of four days labour ; and for-the wife of ſuch militia 
man, any ſum not exceeding the price of one day's labour ; 
and the ſame ſhall be forthwith reimburſed to ſuch over- 
ſieer, by the treaſurer of the county, riding or place where 
ſuch pariſh, tithing or townſhip ſhall be fituate, out of 
| the publick ſtock. 2 G. 3. c. 20. . 81; 
And the treaſurer of every county, riding, diviſion, 
and place, ſhall keep diſtinct accounts of all the monies 
by him reimburſed to ſuch overſeers as aforeſaid; and ſhall 
- at. the end of ſeven calendar months from the paſſing of 
this act, and afterwards at the end of every fix calendar 
months, return the ſaid accounts, together with the ac- 
counts which he ſhall have received from the ſeveral trea- 
ſurers of the cities, towns, liberties, or places; to the of- 
fice of the treaſurer's remembrancer of the court of ex- 
chequer. /. 82. | | | 
And in all cities, towns, liberties, diviſions and places, 
which are not liable to contribute to the county rates by 
virtue of the act of the 12 G. 2. c. 29. the juſtices of the 
peace for every ſuch city, town, liberty, diviſion and place, 
at any ſeſſions or meeting, may and ſhall appoint a trea- 
ſurer, and ſhall aſſeſs upon every pariſh, tithing, townſhip, 
hamlet or vill, within their juriſdictions, in ſuch propor- 
tions as the rates heretofore made for the relief of the poor 
have been uſually aſſeſſed, and ſhall cauſe to be paid out 
of the money collected and levied for the relief of the poor 
of every ſuch pariſh, tithing, townſhip, hamlet or vill, in- 
to the hands of ſuch treaſurer, ſuch ſums as they in their 
diſcretion ſhall think ſufficient for reimburſing to the over- 
ſeers of the poor of the ſeveral pariſhes, tithings, town- 
ſhips, hamlets or vills within their juriſdictions, the amount 
of the weekly allowances paid by ſuch overſeers to the fa- 
milies of the militia men reſiding within their juriſdictions z 
and every ſuch treaſurer ſhall forthwith reimburſe the ſame 
to every ſuch overſeer accordingly. And ſuch treaſurer 
ſhall keep diftin& accounts of all monies ſo paid into his 
Hands, and by him reimburſed to ſuch overſeer as afore- 
ſaid; and ſhall, at the end of every fix calendar months, 
tranſmit the ſaid accounts to the treaſurer of the county or 
riding which ſuch eity, town, liberty, diviſion or place is 
by this act united with and made part of for the purpoſes 
of the ſaid act. (Provided, that the treaſurer of the city 
of Lincoln and county of the ſaid city, ſhall tranſmit his 
accounts to the treaſurer of the diviſion of Lindſey with. 


the county of Lincoln.) /. 83. 
Vol. III. M Provided, 
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Provided, that within the city and county of the city of 
Exeter, the allowances to the families ſhall be paid by the 
treaſurer of the corporation of the governor, deputy go- 
vernor, aſſiſtants, and guardians, of the poor of the city 
and county of Exeter. /. 84. | 


And the monies to be levied by pariſh rates within the 


city and county of the city of Briſtol, by virtue of this act, 
ſhall be raiſed as other money for the relief of the poor 
there by virtue of any act or acts of parliament relating 
thereto, /. 85. ED 1 | 


And the treaſurer of any county, riding, city, town, 


liberty, diviſion or place, who ſhall after the paſſing of 
this act reimburſe to any overſeer as aforeſaid any ſum of 
money in purſuance of this act, on account of the weekly 
allowance to the family of any militia man ſerving in the 
militia of any county, riding, city, town, liberty, divi- 
fion or place, other than the county, riding, city, town, 
liberty, diviſion or place where ſuch family. ſhall dwell, 
ſhall deliver or tranſmit an account of ſuch money as he 
ſhall have ſo reimburſed as aforeſaid, ſigned by one or 
more juſtices of the place where ſuch family ſhall dwell, 
to the treaſurer of the county, riding; city, town, liber- 
ty, diviſion or place, in the militia whereof ſuch militia 
man ſhall ſerve; and thereupon the treaſurer to whom ſuch 
account ſhall have been delivered or tranſmitted, ſhall pay 
to the treaſurer who ſhall have ſo delivered or tranſmitted 


fuch account, the ſums ſo by him reimburſed to ſuch over- 


ſeers of the poor, and ſhall be allowed the fame in his ac- 
counts. f. 866. | | 
Intitled to Chet- © 7. If any non-commiſſion officer, or private militia 
fea hoſpital, man, ſhall be maimed or wounded in actual ſervice ; he 
ſhall be equally intitled to the benefit of Chelſea hoſpital, 
with any non-commiſſion officer or private ſoldier belong- 
ing to his majeſty's other forces. 2 G. 3. c. 20. / x16. 
May ſet up 8. And alſo every ſuch perſon, having ſerved in the mi- 
trades. litia when called out into actual ſervice, and being a married 
man, may ſet up and exerciſe any ſuch trade as he is apt 
and able for, in any town or place within Great Britain 
or Ireland, without any moleſtation by reaſon of the uſing 
of ſuch trade; in like manner as any mariner or ſoldier may 
do by the ſtatute of the 22 G. 2. c. 44. 2 G. 3. & 20. / 79. 
In what caſe he 9. No private militia man ſhall be intitled to his cloaths 
to his cloaths. to his own uſe, till he hath ſerved three years, if unembo- 
died ; if embodied, to be applied, at'the end of one year, 
as the commanding officer ſhall judge beſt for the uſe of 
ſuch militia man. 2 G. 3. c. 20. /. 8, 


VII. General 
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XVII. General power of inforcing the execution hereof. 


Beſides the particular penalties for particular offences, as 
above ſpecified ; there are ſeveral general directions for in- 
forcing the execution of theſe acts, which are as followeth : 

1. All chief conſtables, petty conſtables, tithingmen, conftables and 
headboroughs, and other officers of hundreds, rapes, laths, other officers to 
wapentakes, pariſhes, tithings and places, ſhall be aiding —_— 
and aſſiſting to his majeſty's lieutenants, and their deputy 
lieutenants, and juſtices, and to all to whom any power is by 
this act given, in the execution hereof. 2 G. 3. c. 20. / 115. | 

2. And it {hall be lawful for the deputy lieutenants and General penalty 
juſtices within their ſubdiviſions, from time to time, to 2 - gle&t 
iſſue out their order or warrant under their hands and ſcalsc, e. 
commanding the attendance of the conſtable, tithingman, 
headborough, or other officer of any pariſh, tithing or | 
place within their ſubdiviſions, at ſuch times and places | 
as in ſuch order or warrant ſhall be exprefſed ; and if 
they ſhall refuſe or neglect to appear, they ſhall ſuffer as 
followeth : 85 | 

That is to ſay, If any ſuch officer ſhall refuſe or negle& 
to comply with ſuch orders and directions as he ſhall from 
time to time receive, from his majeſty's lieutenant, deputy 
lizutenants and juſtices as aforeſaid ; in ſuch caſe, three 
deputy lieutenants, or two deputy lieutenants together with 
one juſtice, or one deputy lieutenant together with two 
juſtices, ſhall impriſon him in the common gaol, there to 

be kept without bail or mainprize for the ipace of one 
month; or fine him not exceeding 51. nor under 40s. by 
diſtreſs; rendring the overplus on demand, after deduct- 

ing the charge oi diſtreſs and ſale. 2 G. 3. c. 20. ,. 71. 

3. And in all caſes, where the licutenant, deputy lieu- Power to admi - 
tenants, or juſtices are by this act required to examine, niſter an oath, 
hear, and determine; all witnefles ſhall be examined up- 
on oath ; which oath, ſuch lieutenant, deputy lieutenants, 
and juſtices, or any one of them, are impowered to ad- 
miniſter. . 130. 1 | 

4. All fines, penalties and forfeitures by this act impo- General levying 

ſed, the manner of recovery whereof is not in this act yn 
particularly provided for, ſhall on proof upon oath before es. 
one juſtice, be levied, by diſtreſs by warrant of ſuch juſ- 
tice z and where the goods of ſuch offender ſhall not be 
ſufficient to anſwer the diſtreſs, ſuch juſtice ſhall commit 
him to the common gaol, for any time not exceeding three 
months: And all fines, penalties, and forfeitures by this 
res: M 2 | act 
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act impoſed, the application whereof is not otherwife par- 
ticularly provided for, ſhall be paid to the clerk of the 
regiment or battalion, and be made a common ſtock; and 
the ſaid clerk ſhall give a particular account thereof, as it 
'ſhall ariſe, to the colone] or commanding officer; who 
hall cauſe butts to be erected in ſome convenient place, 
and ſhall direct the clerk of the regiment or battalion to 
buy and provide with ſome part of the money ſo ariſing, 
a proper quantity of gunpowder and ball, to be uſed at 
proper times by the militia men in ſhooting at marks; 
and to diſpoſe of fuch other part thereof as he ſhall think 
reaſonable, in ſome prizes to be given to ſuch militia 
men, as ſhall by the commanding officer then preſent be 
adjudged to be the beſt markſmen; and to apply the re- 
fidue thereof to other contingencies, relating to the regi- 
. ment or battalion. /. 128. 5 988 
Commitment t®. 5. In all caſes, when any perſon ſhall be committed to 
rection, — the houſe of correction by virtue of this act; he ſhall, 
during the time of ſuch commitment, be kept to hard la- 
| bour. /. 129. i 
Sertiorari. 6, No order or conviction made by any of his majeſty's 
lieutenants, or by three deputy lieutenants, or by two de- 
-puty lieutenants together with one juſtice, or by one de- 
puty lieutenant together with two juſtices, or by any juſ- 
tice or juſtices, by virtue of this act, ſhall be removed by 
certiorari, nor execution or other proceedings upon fuch 
order be ſuperſeded thereby. ſ. 131. r 
Treble coſts, © 7. If any ſuit be commenced againſt any perfon, for 
any thing done in purſuance of this act; the action ſhall 
be laid in the proper county, within fix months, and not 
afterwards z and the defendant may plead the general iſſue, 
and if he recovers fhall have treble coſts. /. 147. 


XVIII. Exceptions with reſpef# to particular places 


and perſons. 


The city of Lon= f. His majeſty's lieutenants commiſſioned for the mili- 
don. tia of the city of London, ſhall continue to liſt and levy the 
trained bands and auxiliaries of the ſaid city, in manner 
| as heretofore. 2 G. 3. c. 20. f. 140. 

The Tower 2. It mall be lawful for the conſtable of the tower, or 
bamlets, lieutenant of the Tower hamlets, for the time being, from 
time to time, to appoint his deputy lieutenants, and to 
give commillions to a proper number of officers to train and 
diſcipline the militia to be raiſed within and for the ſaid 
diviſion, purſuant to the ſtatute of the 1.3 & 14C. 2. and 
/ to 
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to form the ſame into two regiments of eight companies 
each, in ſuch manner as the ſaid conſtable or lieutenant 
hath uſed to do: and alſo, for defraying the neceſſary 
charge of trophies and other incident expences of the mi- 
litia of the ſame diviſion, it ſhall be lawful for his maje- 
ſty's ſaid conſtable or lieutenant, to continue to raiſe in 
every year the proportion of a fourth part of one month's 
aſſeſſment of trophy money, within the ſaid diviſion or 
hamlets, in ſuch manner as he hath uſed to do by the ſaid 
act of the 13 & 14 C. 2. id. ſ. 141. | | 
And his majeſty's ſaid conſtable of the Tower, or lieu- 
. tenant of the Tower hamlets, ſhall appoint a treaſurer of 
the ſaid trophy money, for receiving and paying ſuch mo- 
nies as ſhall be levied by the ſaid act of C. 2, who ſhall 
yearly account in writing and upon oath for the ſame to 
the ſaid lieutenant or his deputy lieutenants or any three 
of them; which accounts ſhall be certified to the juſtices 
for the ſaid diviſion at their next ſeffions. And the ſaid 
conſtable or lieutenant ſhall not iſſue out warrants for rai- 
{ing any trophy money, until the juſtices at ſuch ſeſſions 
ſhall have examined, ſtated and allowed the accounts of 
the trophy money raiſed for the preceding year, and certify 
the ſame under the hands and ſeals of four of ſuch juſtices 
_ unleſs where it ſhall appear to ſuch juſtices, that by reaſon 
of the death of ſuch treaſurer or otherwiſe, ſuch accounts 
cannot be paſſed. /. 142. | : 
3. Nothing in this act ſhall extend, to the tinners in The ſtannories, 
Devon and Cornwall ; but the lord warden. of the ſtan- 
neries for the time being, in purſuance of his majeſty's 
commiſſion in that behalf, and ſuch as he ſhall commiſ- 
ſionate and authorjze under him, ſhall uſe the like powers, 
| and array, aſſeſs, arm, muſter and exerciſe the ſaid tinners, 
| zs hath been heretofore uſed, and according to the ancient 
privileges and cuſtoms of the ſtanneries. /. 139. = 
4. The lord warden of the cinque ports, two ancient The dnque ports. N 
| towns, and their members, -and in his abſence his lieute- 
; nant or lieutenants, ſhall put in execution within the ſame 
all the powers and authorities granted by any former act 
or acts, in like manner as his majeſty's lieutenants of coun- 
ties and their deputy lieutenants may do; and may keep 
up and continue the uſual number of foldiers in the ſaid 
2 towns and members, unleſs he or they find cauſe to 
eſſen the ſame : and the militia of the ſaid ports, towns 
and members, ſhall remain ſeparate from the militia of the 
ſeveral counties within which the ſaid ports, towns and 
members are ſituate, /. 143. 
| M3 5. After 
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Iſle of Wight: 


Berwick upon 
T weed, 


Pariſh in differ- 
ent counties, 


Quakers, 


(New) Militia. 


5. After the number of perſons, which the Iſle of 
Wight is to furniſh to the militia of the —__ of South- 
ampton, ſhall have been appointed, by his majeſty's lieute- 
nant and the deputy heutenants, or by the deputy lieute- 
nants of the ſaid county at large ; the governor of the ſaid 
iſland ſhall appoint the officers of the militia there, as his 
majeſty's lieutenants of counties may do; and ſhall appoint 
five or more deputies to act with him: which deputies and 


officers ſhall be qualified and act as is preſcribed with re- 
ſpect to like officers in wales. And the militia of the 


ſaid iſland ſhall be raiſed in the ſame manner as the mili- 
tia of the county of Southampton, and ſhall be deemed a 
part of the militia of the ſaid county. And after the 


| fame ſhall be fo raiſed, the governor, lieutenant governor 


and deputies ſhall order and direct the training and exer- 
ciſing the militia, in the ſame manner as the lieutenants 
and deputy lieutenants may do elſewhere. / 127. 


6. All proviſions made for the county o Narthumber, 


land and the militia thereof, ſhall be in force with reſpe& 
to the town of Berwick upon Tweed, except only as to 
the particulars here expreſſed and otherwiſe provided for: 
and out of the perſons returned in the liſts for the ſaid 
town a number of private militia men ſhall be choſen b 
lot to ſerve for the ſaid town, in the ſame proportion wi 


the private militia men appointed to ferve for the other re- 


ſpective hundreds, wards, and other diviſions within the 
ſaid county of Northumberland: and if perſons can be 
found within the ſaid town and liberties thereof, with ſuch 
qualifications as are required for deputy lieutenants and 
officers within cities and towns which are counties of them- 
ſelves; the chief magiſtrate of the ſaid town of Berwick 


ſhall appoint five deputy lieutenants, and ſuch number of 


officers of the militia as ſhall be proportionable to the num- 
ber of militia men which the ſaid town ſhall raiſe, as their 
quota towards the militia of the county of Northumber- 
land. And the faid militia ſhall annually join the militia 
of the county of Northumberland, and be exerciſed toge- 
ther, and ſhall then, and alſo in time of actual ſervice, 
be deemed the militia of the county of Northumberland 
for the purpoſes aforeſaid. /. 126. 

7. Where any pariſh ſhall lie in more counties or ri- 
dings than one ; the inhabitants of ſuch pariſh ſhall ſerve in 


the militia of that county or riding, wherein the church 


belonging to ſuch pariſh is ſituated, /. 132. 


8. If a quaker ſhall be choſen by lot to ſerve in the mi- 
litia, and ſhall refuſe or neglect to appear and to take the 


oath 


(New) Militia. 


dath in that behalf provided, and to ſerve in the ſaid mi- 
litia, or to provide a ſubſtitute to be approved as aforeſaid; 
three deputy lieutenants, or two deputy lieutenants toge- 


ther with one juſtice, or one deputy lieutenant together with 


two juſtices, ſhall, if they think proper, upon as reaſonable 


terms, as may be, provide and hire a fit perſon, who ſhall 


take the ſaid oath, and ſubſcribe his conſent to ſerve in 


the ſaid militia for the ſpace of three years, as the ſubſti- 


tute of ſuch quaker ; and ſhall levy (G) by diſtreſs. and 
fale of the goods and chattels of ſuch quaker, ſuch ſum or 
ſums as mall be neceſfary, to defray the expence of pro- 
viding and hiring ſuch perſon to ſerve in the ſaid militia for 
the ſpace of three years, as the ſubſtitute of ſuch quaker, 
rendring the overplus, after deducting the charges of di- 
ſtreſs and ſale. And if any meaſures ſhall be uſed in ma- 
king diftreſs, which may by ſuch quaker be thought oppreſ- 
five; he may complain thereof to the deputy lieutenants 
and juftices at their next meeting, who ſhall hear and final- 
ly determine the ſame. /. 87. 


And in every place where any rate as is aforefaid ſhall 


be made, where the churchwardens or overſcers ſhall com- 


plain to a juſtice, that a quaker or quakers refuſe to pay 
his or their aſſeſſment; ſuch juſtice may order ſuch coſts 
and charges for levying the diſtreſs, as he ſhall think rea- 
ſonable not exceeding 10s. on each of the ſaid quakers, 
where there are no. more than two of them, and where 
there are a greater number, not exceeding 58. on each. 


|. 88. 


cel of the county of Durham ſurrounded by the North 
Riding of the county of York, ſhall ſerve in che militia of 
the faid North riding. /. 133 | 
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9. The inhabitants of che conſtablery of Craike, a par- Craike, 


10. The inhabitants of that part of the pariſh of Maker Maker, 


that lies in the county of Cornwall, ſhall ſerve in the mili- 
tia of the ſaid county. /. 134. | 


x 


11. The inhabitants of the town and pariſh of //4ing- Wokingham; 


ham, ſhall ſerve in and be trained and exerciſed with the 
militia of the county of Berks, ſ. 135. 


12. The inhabitants of the townſhip of Filey, ſhall ſerve Filey. 


in the militia of the Eaſt Riding of the county of York. 
, 36- E 


militia of the county of Flint, and be trained and exer- 
ciſed with the militia of the pariſh of J/rothenbury. ſ. 37. 


13. The inhabitants of Threapwood, ſhall ſerve in the Threapwood. 


14. The inhabitants of the pariſh of St. Martin, called 9 Baron. 


| Stamfard Baron, in the * of the borough and town 
. 4 6 | 


of 


—— 
51 
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of Stamford, on the ſouth ſide of the waters there, called 


Welland, ſhall ſerve in the militia of the county of Lincoln, 


J 3% | 


A. Form of a precept to the high conſtable for or- 
dering liſts to be returned; with the petty con- 
ſtable's warrant thereupon. x 


| To H. C. gentlemen, chief conſtable 
Weſtmorland. 3 of the Eaſt Ward within the ſaid 


county. 


E A. D. and B. D. efquires, deputy lieutenants, 

and I. P. and K. P. L two of bis majgſiy s 
Juſtices of the ca, the ſaid county, at our general meet- 
ing for that purpoſe aſſembled, do hereby require you to iſſue 
out your warrants to the ſeveral petty conſtables within your 
ſaid ward, according to the form here indorſed. Given 
under our hands and ſeals the day of 
year == 


Form of the faid warrant indorſed. 


"Eaſt wand. J To the conflable . 


B 


juſtices of the peace] in and for tbe ſaid county at their 


general meeting for that purpoſe aſſembled, unto me directed, 


you are hereby required io make out a fair and true lift in 
writing of all men uſually and at this time dwelling within 
your conftablewick, between the ages of eighteen and forty-five 
years, diſtinguiſhing therein their ranks and occupations, and 


which of the ſaid perſons labour under any infirmities inca- 


Pacitating them from ſerving as militia men; and alſo which 
of them (if any) is a peer of this realm, or a perſon ſerving 
as a commiſſion officer in any regiment, troop or company in his 


majeſiy's other forces, or in any of his majeſty's caftles or forts, 
| or @ non-commiſſion officer or private man ſerving in any of © 


his majefly's other forces, or a commiſſion officer ſerving or. 
who has ſerved for four years in the militia, or a member 0 
either of the univerſities, clergyman, licenſed teacher of any 


ſeparate congregation, conflable, or other peace officer, articled 

| clerk, apprentice, ſeaman or ſeafaring man, or poor man who ' 

bas three children born in wedlock. Which lift fo fairly and 
h tr 


ASSESS SS NF 


in the 


Y virtue of an order from the deputy lieutenants [and 


CPs ION Oe or ad Hhee> ah.” it 


(New) Militia. 
truly made as aforeſaid, you are hereby required to return to the 
deputy lieutenants and juſtices of the peace for the ſaid county, 
at their meeting for that purpeſe to be held on the 
day of next enſuing the date hereof, at the moat-hall in 
Appleby in the ſaid county. And you are hereby further re- 
quired to affix a true copy of the ſaid liſt ſo to be made out as 
aforeſaid, on the door of the church or chapel belonging to your 
 reſpettive pariſh, townſhip or place; and if ſuch place being 
extraparochial, hath no church or chapel belonging thereto, then 
on the door of the church or chapel of fome pariſh or place there- 
to adjoining, on ſome ſunday morning which fhall be three days 
at the leaſt before the ſaid day o,. And alſo you 
are to affix notice in writing at the bottom of the ſaid lift, 7 
the day and place of the ſaid meeting, and that all perſons who 
ſhall think themſelves aggrieved may then appeal, and that no 
appeal will be afterwards received. Herein fail you not. 


Given under my hand, the day of —— in the 

year of our lord. | | 

8 | H, C. chief conſtable of 
the ſaid ward. 


B. Precept to the high conſtable, for iſſuing his 

warrants to the petty conſtables, to give notice 

of the number appointed to ſerve within each 
pariſn or place, and of the time and place for bak 
lotting. | 0 | 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward within the ſaid 
N county. 8 | 8 


E A. D. and B. D. eſquires, deputy lieutenants, 
and J. P. and K. P. eſquires, juſtices of the peace in 

and for the ſaid county, at our ſubdiviſion meeting aſſom- 
bled, for proportioning the number of private militia men to 
ſerve for each pariſh, tithing or place within the ſaid ward, 
do hereby require you to give notice to the ſeveral petty con- 
fables within your ſaid ward, of the. number of men appointed 
by us to ſerve for the ſeveral pariſhes, tithings or places within 
their reſpeftive diſtritts, according to the liſi hereunto an- 
nexed ; and that their next ſubdiviſion meeting, for cauſing 
the ſaid men to be choſen by lot to ſerve in the ſaid militia 
will be at in in the ſaid county, on the 
f —=— now next enſuing. Given under our handt 
. Note; 
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(New) Milttta: 


Note; it may be proper in this caſe (tho* not required 
by the act), and more eſpecially in caſe of occaſional diſ- 


charges, to require the petty conſtahles to give notice to 
the ſeveral perſons within their reſpective diſtricts, liable to 


be ballotted, that they may appear, if they think fit, and 
ſhew cauſe why ſuch diſcharges ſhould not be made, or 
ſuch ballotting ſhould not be; for they may offer volun- 
teers ; or the cauſe aſſigned for ſuch diſcharge may not be 
true, and it is reaſonable they ſhould have opportunity to 
diſprove it : And conſequently, the high conftable's war- 
rant to the petty conſtables may vary accordingly. 


C. Precept to the high conſtable, for iſſuing his 
Warrants to the petty conſtables, to give notice 

to the perſons choſen by lot, to appear and take 
the oath and be inrolled; with the petty con- 


ſtable's warrant thereupon. 


8 To H. C. gentleman, chief conſtable 

Wetmorand. of the Weſt Ward, within the ſaid 
county, 1 

W E A. D. and B. D. gfquires, deputy Reutenants, 

and J. P. and K. P. efquires, two of his majeſty's 

Juſtices of the peace, in and for the ſaid county, at our ſub- 


diviſion meeting for that purpoſe aſſembled, do hereby order 


and require your forthwith to iſſue out your warrants to the 
ſeveral petty conſtables within your ſaid ward, according to the 


form hereon indorſed. Gruen under our hands and ſeals the 


4 


=——— day of in the year of our lord: | 


Form of the ſaid warrant indorſed. 


be re erg e the conſtable of * | 


virtue of an order from the deputy lieutenants and 

F juſtices of the peace in and for the ſaid county, at their 
ſubdiviſion meeting for that purpoſe aſſembled, you are hereby 
directed and required to give notice to A. M. an inhabitant. 
within your conſtablewick, choſen by lot at the ſaid meeting to 
ferue in the militia of the ſaid county, that he do appear at 
the moot-hall in Appleby in the ſaid county, on ——— the 
0 of et, then and there to take the cath 
| il 
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(New) Militia. 


in that behalf required by law, and to be inrolled to ſerve in 
the militia of the ſaid county as g private militia man for the 
face of three years, or otherwiſe to provide a fit perſon (to be 
approved by the deputy lieutenants and juffices 2 peace 
that ſhall be then and there preſent) to ſerve as his ſubſtitute, 
who ſhall take the ſaid eath and be inrolled in manner afore- 
ſaid, Which notice you are to give unto him, or to leave the 
b ſame at his place of abode, at leaf} Pony: days before the ſaid 

of — next. And be you then there to cer- 
tify what you ſhall have done in the premifſes. Herein fail 
you not, Given under my hand the day of — 
the year of our lord | 


H. C. chief conſtable of 
the ſaid ward. 


Form of the notice to be left at the dwelling houſe, 


where perſonal notice cannot be given. 
William Harriſon, 


b O TIC E is hereby given unto you, that you are 
choſen by lot to ſerve in the militia of this county 
VW. and that you are to appear at the moot-hall in A. in th 
ſaid caunty, on the —— day of next, 
before the deputy lieutenants and juſtices of the peace for the 
ſaid county to be then and there aſſembled, to take the oath in 
that behalf required, and to be inrolled to ſerve in the militia 
of the ſaid county as a private militia man for the ſpace of 
three years, or otherwiſe to provide a fit perſon to be then and 
there approved by the ſaid deputy lieutenants and juſtices, who 
ſpall take the ſuid oath, and be then and there inrolled as afore- 


ſaid. Given under my hand the ——>— day of in 
the year of our lord ———, We | | 
| A. C. conſtable 
of . 


ß To prevent miſtakes, it may he beſt to have printed 
forms, and to deliver the ſame properly filled up to the 
reſpective conſtables, | 


D. Form 


17 
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D. Form of a warrant againſt a militia man not 


appearing-to be {worn and inrolled, 
| Weſtmorland, 1 To the conſtable of — 


W HEREAS complaint and information upon oath hath 
| been made unto me J. P. eſquire, one of bis majeſty's 
Tuftices of the peace in and for the ſaid county, that A. O. 
late of - in the county aforeſaid, yeoman, (not being 
one of the people called quakers) hath been duly chaſen by lat to 

ve as a private militia man in the militia. of the ſaid 
county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid county, 
at their ſubdiviſion meeting for that purpoſe aſſembled, to take 
the oath in that behalf required, and to be inrolled to ſerue in 
the ſaid militia as a private militia man, or to provide a fit 
_ to be approved by the ſaid deputy lieutenants and juſtices 
as aforeſaid to ſerve as his ſubſtitute; and that he the ſaid 
A. O. hath neglected [or refuſed] to take the ſaid oath, and 
to ſerve in the ſaid militia, and hath alſs neglected to provide 
any fit perſon to ſerve as his ſubſtitute : T heſe are thereferę 


. #0. require you forthwith is ſummon the ſaid A. O. to appear 


before me at t e houſe of —— 55 


— the 


in the ſaid county, 
day of ———— at the hour in 
the afternoon of the ſame day, to anſwer unto the ſaid com- 
plaint, and to ſhew cauſe why the penalty of ten pounds ſhould 
not be levied upon his goods and chattels for the ſaid offence, 
Herein fail you not. Given under my hand and ſeal the — 
day of in the year of our lord : | 


E. Warrant of diſtreſs for the penalty of 101, 


Weſtmorland, , To the conſtable of Dd, 


| THEREAS A, O. late of ————— in the county of 


—, yeoman, (not being one of the people called 
quakers,) is this day duly convicted upon oath WM "I 
efquire, one of his majeſty's juſtices of the peace in and for the 
faid county, for that he the ſaid A. O. having been duly cho- 
ſen by lot to ſerve as a private militia man in the militia of 
the ſaid county, and after due notice given unto him to appear 
before the deputy lieutenants and juſtices of the peace in and 


2 for 


(New) Militta; 
for the ſaid county at their ſubdiviſion meeting for that pur- 
Poſe aſſembled, to take the oath in that behalf required, and 
10 be inrolled to ſerve in the ſaid militia as a private militia 
man, or to provide a fit perſon to be approved by the ſaid de- 
puty lieutenants and juſtices as fore aid, to ſerve as his ſub- 
flitute, hath neglected to take the ſaid oath, and to ſerve in 
the ſaid militia, and alſo hath neglected to provide any fit 
2 to ſerve as his ſuhſtitute; whereby he the ſaid A, O. 
hath farfeited the ſum of ten pounds : Theſe are therefore in 
his ſaid majeſty's name to command you, to levy the ſaid 
by diftreſs of the goods and chattels of him the ſaid A. O. 
And if within the ſpace of [four] days next after ſuch di- 
fireſs by you taken, the ſaid oy: together with reaſonable 
charges of taking and keeping the ſaid diſtreſs ſhall not be paid, 
that then you do ſell the ſaid goods and chattels ſo by you di- 
trained, and out of the money ariſing by ſuch ſale, that you 
do pay the ſaid ſum of ten pounds to the ſaid deputy lieutenants 
and flee as aforeſaid, or to ſuch perſon as they ſhall ap- 
point to receive the ſame, for the providing of a ſubſtitute to 
ſerve for him the ſaid A. O. and for the other purpoſes by 
Jaw directed for the application __ ; rendring the over= 
plus (if any ſhall be) on demand unto him the ſaid A. O. the 
reaſonable charges of taking, keeping and ſelling the ſaid di- 
freſs being firſt deducted. And if ſufficient diſtreſs cannot 
be found of the goods and chattels of him the ſaid A. O. 
-whereon to levy the ſaid ſum of ten pounds, that then you cer- 
tify the ſame to me together with the returs of this precept. 
| Herein fail you not. Given under my hand and ſeal, the 
n———y f in th. hear f our rd s 


> 


Conſtables return of the want of diſtreſs. 


Weſtmorland. 


A C. conſtable of in the ſaid county, maketh oath, 
© before me J. P. eſquire, one of his majeſty juſtices 
of the peace for the ſaid county, the day 0 in 
the year ===— that by virtue of mv warrant to him directed, 
to levy the ſum 8 — by diſtreſs and ſale of the goods and 
chattels of A. O. late of — — aforeſaid, in the county 
aforeſaid, he the ſaid conſtable hath made diligent ſearch far 
Fes goods and chattels, and that he doth not know, nor can 
find, that the ſaid A. O. hath goods and chattels ſufficient to 


: anſiber the ſaid diſtreſs. 
Before me 4 Ars 
I PS | | 


F. Com- 
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(Nov) Mitt. 
4 F. | Commitment for want of diſtreſs; 


ty, and to the keeper of the common 


| j To the conftable of in the ſaid coun- 
; gaol at A. in the ſaid county. 


Wellmortand 


SE} HEREAS A. O. late of ——in the county afire- 
aid, jeoman,; (not being one of the. people called qun- 
hers,) was on the da duly convicted before 


whe J. P. efquite, one of his majeſty's fuſtices of the peace in 


and for the ſaid county, for that he the ſaid A. O. having 
rot ot —ͤ— by lot PS as a Poke militia man in the 
militia of the ſaid county, and after due notice given unto him 
to appear before the deputy lieutenants and juſticts of. the peace 
in and for the ſaid county at their fubdivifion meeting for that. 
prrpoſe aſſembled, to take” the oath in that behalf required and 
# be inrolled to ſerve in the ſaid militia as a private militia 
man, or to provide a fit perſon to be approved by the ſaid de- 


puty lieutenants and juſtices as aforeſaid to ſerve as his ſub- 
flitute, did neglect to take the ſaid oath, and to ſerve in the ſaid 


militia, and alſo did neglectf to provide any fit perſon to ſerve as 
his ſubſtitute, and thereupon did forfeit the ſum of ten pounds : 


And whereas on the ſuid- day . — i the year afore- 
faid, I did i ſue my warrant to the conflable of: to levy 


the ſaid ſum of ten potetds, by diſtreſs and ſale of the goods and 
thattels of him the ſaid A. O. And wherias it duly appears 
to me, as well on the oath of the ſaid conſtable, as otherwiſe, 


that he the ſaid conſtable hath uſed his beſt endeavours to levy 


the ſaid ſum on the goods and chattels of the ſaid A. O. as 
aforeſaid, and that the goods and chattels of him the ſaid A. O. 
are not ſufficient to anſwer the ſaid diſtreſs : Theſe are therefore 
to command you the ſaid conſtable of —— —eaforeſaid, to appre- 
hend the body of the ſaid A. O. and him ſafely to convey to the 
tommon gaol at A. * in the county aforeſaid, and there 
deliver him to the ſaid keeper thereof, together with this pre- 


"cept. And I do hereby command you the ſaid keeper of the ſaid 


common gaol, to receive into your cuſtody in the ſame common 
gaol the ſaid A. O. and him there ſafely to keep for the ſpace of 
{three months]: And for ſo doing, this ſhall be your ſufficient 
warrant, Given under my hand and ſeal, the. day of 
m— the year of our lord, 


G. Warrant 


Ü os, ie . Ä ooo ds. EE Fes 


G. Warrant of diſtreſs for quakets ſubſtitutes, 


A. D. eſquire, deputy lieutenant, and 
X. J. P. and K. P. eſquires, two of his 
| 3 juſtices of the peace for the 

| 1 aid county; to the high conſtable of 
Weſtmorland. 4 Kendal ward within = ſaid county, 
| and to the petty conftables f 

in the ſaid county, and to each and 

every of them. | 


1 as A. Q: late of aforeſaid in 
the county aforeſaid, yeoman, being one of the people call- 
ed quakers, hath been duly cbeſen by lot to ſerve in the militia 
of the ſaid county, and after due notice given unto him hath 
neglected to appear and to rake the oath in that behalf required, 
and to ſerve in the ſuid militia, and hath alſo neglected to pro- 
wide any fit perſon to ſerve for him as his ſubſtitute; anal 
whereas we the ſaid deputy lieutenant and juſtices as aforeſaid 
have, upon as reaſonable terms as might be, namely, for the 
um of: provided and hired A. S. a fit perſon to ſerve in 
the ſaid militia, as the ſubſtitute of him the ſaid A. Q. We 
do therefore hereby require you to levy the ſaid ſum of 
by diſtreſs and ſale of the goods and chattels of him the ſaid 
A. Q. and to pay the ſame unte———— for the uſe of him 
the ſaid A. S. rendring the overplus (if any ſhall be) unto 
him the ſaid A. Q. 2 deducting the charges of the ſaid 
9 and ſale. Herein fail you not. Given under our 
hands and ſeals, the———day / 

[i 0„ͤꝓ— —. 


in the year of our 


ä 


Miller. 


B Y an ancient ordinance, Hawk. Stat. V. 1. p. 18 f. 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of the 
water-courſe, either to the twentieth or four and twengeth 
corn. | 

And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been ſo 
| uſed time out of mind, perhaps it may be good and war- 
rantable. Dult. c. 112. - 

And Mr. Dalten ſays, the miller ought to take but one 
quart for grinding of one buſhel of hard corn, but 5 

et 
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fetch and carry back the griſt to the owner, he may take 
two quarts of hard corn; and this hard corn is intended of 
wheat, rye, meſlin (which is wheat and rye mixed), And 
ſor malt, the miller ſhall take but half ſo much toll as he 
taketh for hard corn, that 1s, one pint in the buſhel for 
that malt is more eaſily ground than wheat or rye : But if 
the miller do fetch to his mill, and carry back the malt to 
the owner's houſe, then the miller alſo ſhall have double 
toll. Dale. c. 112. | 

But, by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom ; and if the miller takes more than the cuſtom 


_ warrants, it is extortion : But if it is a new mill, there the 


miller is not reſtrained to any certain toll; but tlie per- 
ſons who will have their corn ground there, muſt compl 
with the miller's demands; and whatſoever he takes, it 
is not extortion, becauſe it is the voluntary agreement of 
the parties. L. Raym. 149. 0 10 ITE: 

In ſome places, the tenants are bound to have their 
corn ground at the lord's mill. As in the caſe of Hix and 
Gardener, H. 11 J. In an action on the caſe for erect- 
ing a mill, the lord declared upon a cuſtom for all the in- 
habitants to grind at his mill, and that the defendant had 


built a mill there contrary to the cuſtom; and this was 


adjudged a good cuſtom: And ſuit to a mill may be b 
reaſon of tenure or ſervice, and alſo by cuſtom, and ſo 
may well bind ſtrangers. 2 Bulft. 195. | 
And a new erected houſe within the precincts is within 
the cuſtom of multure ; and none may grind elſewhere, 


but in caſe of exceſſive toll, or that the griſt cannot be 
ground in convenient time. Hardr. 177. 


T.16G. 2. K. and Wood. The defendant being a miller, 
was indicted for changing corn delivered to him to be 


ground, and giving bad corn inſtead of it. It was moved 


to quaſh it, becauſe only a private cheat, and not of a 
publick nature. But it was anſwered, that being a cheat 
in the way of trade, it concerned the publick, and there- 
fore was indictable. And the court was unanimous not 
to quaſh it. Se/ſ. Caſ. V. 1. 17. TIT 
Altho' every larceny implies a treſpaſs, and a felonious 
taking of. the thing ſtolen ; yet it hath been reſolved, that 
even thoſe who have the poſſeſſion of goods by the delivery 


of the party, as a miller who hath corn delivered to him 


to grind, may be guilty of felony by taking away part 
thereof with an intent to ſteal it, 1 | "a 90. 
Millers are not to be common buyers of any corn, to 


ſell che ſame again, either in corn or meal; but ought 


only 


Miller. 


5 only to ſerve for the grinding of corn that ſhall be brought 


to their mills. Dalt. c. 122. 


Miniſter. See Publick wozſhip. 
Miſadventure. See Momicide. 


Mtsdemeanoz. 


FY HIS word in its uſual acceptation is applied to all 
thoſe crimes and offences, for which the law has 


not provided a particular name; and they may be puniſh- 


ed according to the degrees of the offence, by fine, or 
impriſonment, or both. Barl. 8 ä 


Miſpriſion of felony. See Felonp. 
Miſpriſion of treaſon. See Treaſon. 
Mittimus. See Commitment. 
Money. See Coin. 
Murder. See Homicide. 
Muſter. See Soldiers, Militia. 
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Mute. 


| T HE whole learning relating to this title will be 
L comprehended in the explication of the ſtatute of 
Weſiminſter 1. c. 12. which is as follows: | | 
Notorious felons, and which openly be of evil name, and will 

not put themſelves in inqueſt of felsnies that men ſhall charge 
them with before the juſlices at the king's ſuit, ſhall have 
 firong and hard impriſonment, as they which refuſe to ſtand 
to the common law f the land. But this is not ts be under- 
food of fuch priſoners as be taken of light ſuſpicion. 3 Ed. 1. 


; 2. I2. * 


Felons] This ſtatute extendeth not to treaſon, which is 
the higheſt offence; nor to petit larceny, which is of all 
felonies the loweſt: but if a man and obſtinately mute 
upon an arraignment of treaſon or petit larceny, he ſhall 
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have the like judgment as if _ had confeſſed the indict- 
ment. 2 Inft. 775 2 Haw. 329. 


This word felons extendeth as well to os, as to 


men. 2 Inſt, 177. 


Notorious, and openly of evil fame] 3 no perſon 
ſhall be put to this puniſhment, unleſs the matter be evi- 


dent or proveable, which it is the duty of the judge to 


look unto, and to examine the evidence which proves the 
priſoner guilty of the fact, before he proceed to the judg- 


ment of pain fort & dure. 2 Inſt, 177. 2 Hawa 330. 
And will not put themſelves in inqueſt] This is called 


ſanding mute. Now a man may ſtand mute two man- 


ner of ways : 


Firſt, when he ſtands mute without ſpeaking of anything 3 
and then the court ſhall ex cio inquire by the oath of 


any 12 perſons that happen to be preſent, whether he do 


ſo of malice, or by the act of god; and if it be found that 
it was by the act of god, then the judges of the court, 
| (who are always to be of council with the priſoner to 


give him law and juſtice) ought to inquire touching all 
thoſe points which he might poſlibly plead for bimſelf, as 
whether a felony were done, whether he be the ſame per- 


fon that is indicted for it, whether he did it, and whether 
he hath any matter to alledge for his diſcharge ; and ſuch. 
inquiry ſhall be made, not by an inqueſt of office, but by 
a jury returned by the ſheriff, in the fame manner as if 
the defendant had actually pleaded ; for ſince it is not his 


own fault that he did not ſo plead, there is no reaſon 


why his trial ſhould be in a more looſe and ſummar 


manner, or any way leſs regular or ſolemn, than if he 
had ſo pleaded. 2 Jt. 178. 2 Haw. 327, 328. 2 


H. H. 


ſhall be done? 


undetermined. 2 H. 

But after a man hath confeſſed himſelf guilty, or plead- 
ed and put himſelf upon his country, he ſhall not after- 
wards be demeaned as one that ftands mute, in reſpect of 


his ſubſequent filence; but the jury ſhall be charged, and 


the trial ſhall proceed, and the like 3 ſhall be 


given as in common caſes, 2 Haw. 


Alfo if the perſon become mute, Fr not by the at of 
0d, as by cutting out his own tongue, he hall forthwith 

Er put t to * penance, 2 Iſt. yy 
- Another 


SF | 
But what if all this be found againſt the priſoner, what 
Whether judgment of death ſhall be 
given againſt him, though . never pleaded, ſeems yet 


ö 
13 
{ 
| 


| 
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Another kind of mute is, When the priſoner can ſpeak, 


and perhaps pleadeth not guilty, or pleadeth a plea in 


law, and will not conclude to the inqueſt according to this 
act, that is, to be tried by god and the country; then 


this act is ſufficient warrant, if the cauſe be evident or 


probable, to put him to his penance : But if he demur in 
law, and it be adjudged againſt him, he ſhall have judg- 
ment to be hanged; and tho” by his demurrer he refuſe 
to put himſelf upon the inqueſt according to the letter of 
this act, yet foraſmuch as he is out of the reaſon of this 


act, for that he refuſeth not the trial of the common law, 
the demurrer being allowed to him by law, and to be tried 


by the judges, he ſhall not be put to his penance, but 


have judgment to be hanged, and not have pain fort & 


dure. T Inſt. 178. 


At the king's ſuit] This act ſpeaketh only of indictments 
at the ſuit of the king; but the judgment of pain fort & 


dure was at the common law, both in indictments and 
appeals. 2 Infl. 177. | 


_ Shall have ſtrong and hard impriſonment] Soient miſes en 


l priſon fort & dure: The judgment in this caſe is, that 
the man or woman ſhall be remanded to the priſon, and 
laid there in ſome low and dark room, where they ſhall 
lie naked on the bare earth without any litter, ruſhes, or 
other cloathing, and without any garment about them, 
but ſomething to cover their privy parts, and that they 
ſhall lie upon their backs, their heads uncovered and their 


feet, and one arm ſhall be drawn to one quarter of the 


room with a cord, and the other arm to another quarter, 


and in the fame manner ſhall be done with their legs, and 
there ſhall be laid upon their bodies iron and ſtone, ſo 


much as they may bear and more, and the next day follow- 
ing they ſhall have three morſels of barley bread without any 
drink, and the fecond day they ſhall drink thrice of the 


water that is next to the houſe of the priſon (except run- 


ning water) without any bread, and this ſhall be their 
diet until they be dead. So as upon the matter they ſhall 


die three manner of ways, by weight, by famine, and by | 


cold. And the reaſon of this terrible judgment is, becau 
they refuſe ta flaud to the common law. of the land, 2 Inſt. 
I78, 179. | 

Which puniſhment being ſo ſevere, lord Hale adviſes, 


that it be not given too haſtily, but that the priſoner be 


not only thrice admoniſhed, but alſo have ſome conveni- 


ent reſpite, as until the afternoon, to bethink himſelf 
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the arraignment be in the morning; or till the next morn- 
ing, if the arraignment be in the afternoon; and that the 
judgment it ſelf be diſtinctly read to him, that he may 
know his danger before his final refuſal, with due admo- 
nition not to deſtroy himſelf. 2 H. H. 320. 

And it is ſaid to be the practice of Newgate ſeſſions, 
where a priſoner refuſes to plead, to endeavour to compel 
him to do it, by tying his thumbs together with whip- 
cord, and drawing them together by the ſtrength of two 
men, to give him a taſte of the pain to be endured, if he 
will not comply. 2 Haw. 331. 

And tho' judgment be given of pain fort & dure, yet if 
the offence laid in the indictment be within clergy, his 
clergy ſhall be allowed him; and tho? in ſtrictneſs of law 
the priſoner ought to pray it, yet it is the duty of the 
judge to allow it, tho“ not prayed, and that as well after 
judgment pronounced as before. 2 H. H. 320, 321. _ 

And as to the caſe how far he is intitled to his clergy, 
it'is enacted by the 3 W. c. q. that if any perſon be in- 
dicted of any offence, for which by virtue of that or any 
former ſtatute he 1s excluded from the benefit of clergy, 
if he had been convicted by verdict or confeſſion; if he 
ſtand mute, or will not anſwer directly to the felony, or 
ſhall challenge peremptorily above 20 of the jury, he ſhall 
not be admitted to the benefit of clergy. /. 2. | 

In which expreſſion [by virtue of any former ſtatute] 
offences excluded from the benefit of clergy by ſubſequent 
ſtatutes ſeem not to be comprehended ; and conſequently 

perſons ſtanding mute on an indiftment upon any ſuch 
ſubſequent ſtatute, ſhall have their clergy, if it is not 
otherwiſe ſpecially provided by ſuch ſtatute. 2 Haw. 
Ag as to the other conſequences of ſtanding mute, it 
is obſervable, that where a perſon ſtanding mute is ad- 
zudged to his penance, and thereby prevents that attainder 
which otherwiſe he might have incurred, he forfeits his 
chattels only, and not his lands; and for this reaſon ſome 
have endured this puniſhment. 2 Haw. 331. 

It doth not appear that the proſecutor of an indictment 
for felony, where the defendant ſtandeth mute, is intitled 
to the reſtitution of his goods, either by the common law 
or by any ſtatute. 2 Haw. 332. | 


But this is not to be underflood of fuch priſeners as ſhall be 
taten on light fuſpicion] But if ok lt 44 te 
it ſeemeth that they may be ſeverely fined and impriſoned 
lor the contempt. 2 Haw, 330. wa 
% of | | Naval 
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Naval ſtores. See Stozes. 
Navigable rivers. See Rivers and Navigation. 
 - ., Needlework. See Buttons. 
Nets. See Game. 
News papers. See Stamps. 
Night walkers. See Surety. 
Noblemen. See Peers. 
Non compos. See Lunatick. | | 
Non conformiſts. See Diſſenters. | q 
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Hoꝛthern bozders. 


1. B* the 43 El. c. 13. Foraſmuch as many perſons Blackmail, N 
| dwelling in Cumberland, Northumberland, Meſi- # 
morland, and Dureſme, have been taken by force and kept 1 
until ranſomed ; and whereas by reaſon of incurſions, i 
burnings, and robberies, ſeveral inhabitants there have s 
been forced to pay a certain rate of money, corn, cattle, | 
or other conſideration, commonly called by the name of k 
Blackmail, to divers men of name, friended and allied 9 

| with divers in thoſe parts, who are known to be great | 

robbers and ſpoil-takers in the ſaid counties, to the end 
thereby to be by them freed, protected, and kept in ſafe- 
ty; by reaſon whereof many are impoveriſhed, and ra- 
pine much increaſed : It is therefore enacted, that who- 
| ſoever ſhall without good authority take or detain any 
ſuch perſons againſt their wills, to ranſom them, or make 
a, prey or ſpoil of their perſons or goods, upon deadly 
feud, or otherwiſe ; or ſhall be aiding therein; or who- 
ſoever ſhall take, receive, or carry any money, corn, 
cattle, or other conſideration, commonly called Black- 
mail, for ſuch protection; or ſhall burn any ſtack of 
corn: he ſhall, on conviction at the aſſizes or ſeſſions, 
be guilty of felony without benefit of clergy. /, 1, 2. 


Foraſmuch as, &c.] At the time when this act was 
made, and for ſome time after, the peace of the borders | 
was maintained by commiſſioners appointed by the two [ 
crowns reſpectively, who agreed upon certain articles to | 
be obſerved by both ſides ; appointed guards and watches 
at certain fords and other places; kept courts ; redzelſed 


- 8 grievance! 
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grievances; puniſhed offenders) and had power ef life 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of ſuch 
power, but in aid thereof, and for the puniſhment of 
certain offenders unto whom the commiſſion of the lords 
wardens of the marches did not extend; which offenders, 
although not employed in the protection of the country 
by virtue of the inſtitution of the wardenſhip of the mar- 
ches, yet demanded contribution of the inhabitants un- 
der pretence of preſerving them from rapine and depreda- 
tion by reaſon of the friendſhip and alliance which they 
had with the ſpoil-takers and robbers in thoſe parts. 

Blackmail) Maile, in. French is a ſmall piece of money; 


and in the 9 H. 5. ſilver halfpence here were termed 


mailes. In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or 
other goods, as geeſe maile, cow maile, and the like; and 
in Scotland, maile is ſtill the common word for rent. 
White maile, white rents, (vulgarly called quit-rents,) 
were rents paid in filver, and thereby diſtinguiſhed from 
work day rents, cummin rents, corn rents, and the like, 
Black maile, or black rents, ſeem properly to have been 
rents paid in cattle (otherwiſe called neat golt, or neat geld, 
from the Daniſh gelt, geld, geldum, a payment or tribute); 
but more largely taken, it feemeth to have been uſed to 
ſignify all rents not paid in ſilver, in contradiſtinction to 
the redditus albi, blanch farms, or white rents, In parts 
where the ground was arable, rents were frequently paid 

in corn; and particularly in the border ſervice, the officers 


and men appointed to guard againſt incurfions, had for the 


ſuſtentation of their horſes part of their ſalaries paid in 
corn, to be raiſed upon certain eſtates ſubject to the ene- 
mies depredations, as they had alſo money out of other 
eſtates, and in others {which were near the place of ſer- 
vice) they had meadows, foggage, poultry, fuel, and 
other neceſſaries. The wardens of the marches had an 
officer called the ſerjeant, who ſeems to have been a civil, 
and not a military officer, for the execution of proceſs, 
arreſting offenders, and ſuch like, in the nature of a bai- 
liff or head conſtable; and his ſalary and appointments 
ſeem to have been of the like nature with thofe of the of- 
ficers military. The juſtices in eyre alſo had officers at- 
tending them called ſerjeants, in the nature of tipſtaves, 
who are taken notice of in the ſtatute of Veſim. 1. c. 30. 
In Britton the word ſerjeant is uſed for an officer of the 

ounty ; and Bratton takes notice of a ſerjeaut of the hun- 


Noꝛthern boꝛders. 
dyed. There were alſo ſerjeants of manors, who ſeem to 
have been the ſame with thoſe called land ſerjeants ; and 
theſe were not properly what are now ſtyled bailiffs of the 
Hanor, but a kind of ſupetior bailiffs over divers manors 3 
for in the ſetting or ſuperviſal of the watch in the border 
ſervice, we find ſometimes ſeveral towns together, as three, 
four, or more, required to watch at certain fords and pla- 
des, and the ſearchers, or examiners of the ſaid watch are 
the land-ſerjeant and bailiffs, or the land-ſerjeant bailiffs and 
conſtables there. There is yet in W:/tmorland 2 payment 
called ſerjeant cats; but for which of theſe kinds of ſer- 


jeants, or whether for any of them, it is difficult to ſay. 


Deadly fend) Feud in the German ſignifies enmity, or 
war; as in like manner the word Fee ſignifies an enemy. 
Feud in Scotland, is a combination of kindred to revenge 
injuries or affronts done or offered to any of their blood. 
Deadly feud is a profeſſion of irreconcilable hatred, till a 
perſon is revenged even by the death of his adverſary. And 
this ſeemeth to have ſprung from the inſtitution of the 


military tenures, whereby the tenant, upon admiſſion to 


his eſtate, was obliged to ſwear fealty and allegiance to 
his lord, and to take up arms at his lord's ſummons. This 
military eſtabliſhment is what is commonly called the 
feudal ſyſtem, by an eaſy derivation (as it ſhould ſeem) 
from the word feud; although ft hath given much trouble 
to the etymologiſts to inveſtigate its origin elſewhere, 
——— In the northern counties, where a number of thieves, 
rogues, and vagabonds combine together to commit ra- 
pine, theft, and other outrages, they are ſtill denominated 
the foe- gung. 1 


4 


And, by the ſaid ſtatute, perſons outlawed in any of 
the ſaid counties for any ſuch murder, robberies, burgla- 
ries, or other felonies, ſhall in two months be certified in 
writing by the clerk of the peace to all the ſheriffs of alt 

the ſaid counties; and the ſaid ſheriffs ſhall proclaim them 
in Carlifle, Penreth, Cockermouth, Appulby, Kendal, New- 
caſtle, Morpeth, Alnewick, Hexam, Dureſme, Darlington, 
iſhop Auckland, Bernard caſtle, and Berwick, and once a 
month in every their county courts, till they ſurrender ; 
and the mayors ſhall proclaim them in every fair, and 
every fix weeks in the market; and perſons relieving, or 
conferring with them, ſtiall; on the like conviction, be 
impriſoned for fix months, and bound to the good beha- 
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| Engliſhman 


committing a 
felony in Scot- 
land, 


Moſs-troopers, 


Nozthern' borders. 

2. By the 4 J. c. 1. Felonies committed by Engli/h- 
men in Scotland, may be heard and determined in any of 
the counties of Cumberland, Northumberland, or MWeſi- 
morland. And perſons acceſſary thereto in England, may 
be tried tho' the principal be not convicted. 

Or the felon may be ſent into Scotland to be tried, 


7 IE 
The juſtices of Northumberland 100 Cumberland, may 


* order in ſeſſions, for charging the reſpective coun- 


ties, for ſecuring the ſame againſt the moſs-troopers (that 
is, thieves and robbers, who after having committed of- 
fences in the borders, do eſcape through the waſtes and 


moſſes); ſo as Northumberland be not charged above 5001. 
nor Cumberland above 2001. a year. And they may ap- 


point a commander, with 30 men in Northumberland, and 
12 men in Cumberland, to ſearch for, purſue, and appre- 
hend offenders. 13 & 14 C. 2. c. 22. * 


And the perſons ſo employed ſhall be choſen in ſeſſions 


yearly, or every two years at the fartheſt. 29 & 3o C. 
2. c. 2. 

And the ſeſſions ſhall take ande of the perſons by 
them employed for preſervation of the borders, to anſwer 


the damages ſuſtained by their neglect or default, and to 
pay the ſame in four months after proof made thereof in 
ſeſſions by oath of one witneſs ; ſo as the goods ſtolen be 
entred in one of the books to be kept for that purpoſe, in 


48 hours after they be ſtolen or gone ; and books ſhall be 
kept for that end in every market town in the ſaid coun- 


ties, and in ſuch other places, and by ſuch perſons, as the 


ſeſſions ſhall appoint. 29 & 3o C. 2. c. 2. 


And by the 18 C. 2. c. 3. Great and notorious Clabes | 
and ſpoil-takers in the ſaid counties of Northumberland and 
Cumberland, ſhall ſuffer death as felons without benefit of 


clergy ; or may be tranſported by order of the deen of 
aſſize, during life. 
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Nuance. 


I. What it is. 


NX Common nuſance ſeems to be, an offence againſt f 
II the publick, either by doing a thing which tends to 


the annoyance of all the king's ſubjects, or by neglecting 
to do a thing which the common good requires. 1 Haw. 


197. 


f Annoyances to the prejudice of particular perſons, are 
not puniſhable by a publick proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions 


of the parties aggrieved by them. 1 Haw. 197. bi 


Where note a diverſity between a private and a publick 


nuſance: If it is a private nuſance, he ſhall have his 


action upon his caſe, and recover his damages; but if it 
is a publick nuſance, he ſhall not have an action upon his 


caſe, and this the law hath provided for avoiding of mul- 


tiplicity of ſuits, for if any one might have an action, all 


men might have the like; but the law for this common 


nuſance hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in the behalf of all his 


ſubjects; unleſs any man hath a particular damage, as if 
he and his horſe fall into a ditch made acroſs a highway, 


whereby he received hurt and loſs, there for his ſpecial 


damage which is not common to others, he ſhall have an 


action upon his caſe. 1 In. 56. 


And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 


private perſons only: as where it accuſes a man of ſur- 


charging ſuch a. common; or of incloſing ſuch a piece of 


ground, wherein the inhabitants of ſuch a towh have a 
right of common, to the nuſance of all the inhabitants 
of ſuch a town; or of diſturbing a watercourſe running 
to ſuch a mill, to the damage of ſuch a perſon and his 
tenants, without ſaying of all the liege ſubjedts of the king. 
1 Haw. 197. £7 


Vet it hath been ſaid, that an indictment of a common 


ſcold is good, although it conclude to the common nuſance 


of divers, inſtead of all, the king's. ſubjects ; perhaps for 
this reaſon (ſays Mr. Harolins) becauſe a common ſeold 


cannot but be a common nuſance. 1 Haw. 198. 
And if the law be ſo in this caſe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and expreſ] 

and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 
out ſaying all the king's ſubjects? And perhaps the authe 
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Nuſance. 


; rities which ſeem to contradi this opinion, might go upon 


this reaſon, that in the body of the indictment, it did not 


appear with ſufficient certainty, whether the way, wherein 


the nuſance was alledged, were a highway, or only a pri- 
vate way; and therefore that it ſhall be intended from the 
concluſion of the indictment, that it was a private way, 
1 Haw. 198. . | e 

There is no doubt, but that common bawdy houſes are 


indictable as common nufances; and it hath been ſaid, 


that all common fages for rope dancers, and alſo all com- 
mon gaming houfes, are nuſances in the eye of the law, not 


only becauſe they, are great temptations to idleneſs, but 
alſo becauſe they are apt to draw great numbers of diſor- 


derly perſons. 1 Haw. 198. | | 
Alſo, it hath been holden, that a common play houſe may 
be a nuſance, if it draw together ſuch a number of coaches 


or people, as prove generally inconvenient to the places 


adjacent. 1 Haw. 198. | vo | 
EreRing a fbed ſo near a man's houſe, that it fp + 
his lights, is not a nuſance for which an action will lie, un- 


leſs the houſe is an ancient houſe, and the lights ancient 


Alſo ſtopping a preſpec is not a common nufance. 3 
A gate erefted in a highway, where none had been be- 


fore, is a common nuſance. 1 Haw. 199. 


It hath been helden, that it is no common nuſunte to 


Make candles in a town becauſe the needfulneſs of them 
ſhall diſpenſe with the noiſomneſs of the ſmeil; but the 
reaſonableneſs of this opinion ſeems juſtly to be queſtion- 
able, becauſe whatever neceſſity there may be that candles 
be made, it cannot be pretended tos be neceſſary to make 
them in a town: And ſurely the trade of a brewer is as 
neceſſary as that of a chandler; and yet it ſeems to be 
agreed, that a brewhouſe erected in ſuch an inconvenient 
lace, wherein the buſineſs cannot be carried on without 
greatly incommoding the neighbourhood, may be indicted 
as a common nuſance: And ſo in like caſe may a glaſs 
beaſe, or a ſwine yard. 1 Haw,” 199. 5 
Two perſons were indicted for making great quantities 
of noiſome, offenſroe, and ſtinking liquors, called acid ſpirit of 
ſulphur, oil of vitriol, and oi} of aqua fortis ; whereby 


the air was impregnated with noifome and offenſive ſmells ; 
And it was held by the court to be a nuſance, The 


word noiſome comes in the place of the latin nocivus; and 
means not only difaveeable, but hurtful. And lord 


Mansfield 
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Nuſance. 


Mansfeld ſaid, it is not neceſſary, to. conſtitute the of- 
fence, that the ſmell ſhould be unwholeſome ; it is enough, 
if it renders the enjoyment of life and property untomfort- 
able. Burrow. 333. Rex v. White and Ward. E. 30. 
G. 2. | 
As perſon was indicted for making great noiſes in the 
night with a ſpeaking trumpet, to the diſturbance of the 
neighbourhood ; and it was held by the court to be a nu- 
ſance. T. 12 G. K. and Smith, Str. 704. 

But it hath been reſolved, that neither an old, nor a new 
dove-cote is a common nuſance ; but perhaps if a tenant 


| hath erected one without licence of the lord of the manor, 


the lord may have an action on his caſe againſt him, 1 
Haw. 198. 


© A manffer ſhewn for money is 4 miſdemeanor. 2 Cha. 


Ca. 110. T. 34 C. 2. Harring and Walrond, It was 4 


monſtrous child, that died, and was embalmed to be kept 


ns ſhew ; but was ordered by the lord chancellor to be 
uried. 3 85 | 
If a man has a dog that kills ſheep, this is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not he puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be res 
quired to prove in evidence, that the dog had uſed to kill 
ſheep. Dyer 25. Het. 171. EOS 
And in order to maintain an action for biting by the 
defendant's dog, it mult be proved alſo that he knew his 


dog to be uſed to bite; but one inſtance is ſufficient in that 
Cale. 


12 Mod. 555. 


And if a man keeps a dog accuſtomed to bite ſheep, and 


he knows it, and notwithſtanding he keeps the dog ſtill, 
and afterwards the dog bites a horſe ; this ſhall be action- 
able, altho he had been known before to bite ſheep only: 
becauſe the owner, aſter notice of the firſt miſchief, ought 


to have deſtroyed or hindred him from doing any more 


hurt. Ld. Raym. 110. 


If a man has an unruly horſe in his ſtable, and leaves 


open the ſtable door, whereby the horſe gets forth and 
doth miſchief, an action lies againſt the maſter. I Vent. 
295» | 

In the caſe of Buxendin and Sharp, E. 8 V. The plain- 
tiff declared, that the defendant kept a bull, that uſed to 
run at men, but did not ſay that the defendant knew of 
this quality; it was adjudged, that an action did not — 
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 Nulſance. 


unleſs it did appear that the maſter knew of this quality. 
2 Salk. 662. | 


There is a difference between binde that are feræ natu- 


ræ, as lions and tygers, which a man muſt always keep 


up at his peril; and beaſts that are manſuetæ naturæ, and 
break thro* the rameneſs of their nature, ſuch as oxen and 
horſes : In the latter caſe, an action lies, if the owner has 


had notice of the quality of the beaſt ; but in the former 
ya an action lies without ſuch notice. Ld, Raym. 1583. 


But after ſuch wild beaſts have eſcaped from their keep- 


b: 45 ſo as to regain their natural liberty; in ſach caſe, he 
that kept them before, ſhall not anſwer for the damage 


they ſhall commit after he hath loſt them, and they have 
1 their wild nature. 1 Ventr. 295. 


A maſiiff, going in the ſtreet unmuzzled, from the * 


; zocity of his nature being dangerous and cauſe of terror to 


his majeſty's ſubjects, ſeemeth to be a common nufance, 


and conſequently the owner may be indicted for ang 
him to "eu at large. 


IT. How it may. be removed. 


Tt ſeemeth to be certain, that any one may pull Wen | 


or otherwiſe deſtroy a common. nuſance, as a new gate, or 


even a new houſe erected in a highway, or the like; for 
if one whoſe eſtate is or may be prejudiced by a private 


nuſance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, may juſtify the entring in- 
to another's ground, and pulling:down and deſtroying ſuch 
a nuſance, whether it were erected before or ſince he came 
to the eſtate, it cannot but follow a fortiori, that any one 
may lawfully deſtroy a common nufance : And as the law 1s 
now holden, it ſeems that in a plea, juſtifying the removal 
of the nuſance, a man need not ſhew that he did as little 
damage as might be. 1 Haw. 199. 

But althongh he may remove the nuſance, yet he can- 
not remove the materials, or convert them to his own 


_ uſe, Dale. c. 30. 


III. How Punifhid. 


11 is ſaid, that a common ſcold is punitpable ( after con- 


viction, upon indictment) by being put into the cucking 


ſtool. 1 Haw. 200. 


Note; cuck or guck in the Saxon tongue according to 
h on id Cote ) An to ſcold or brawl ; taken from the bird 


cuckow 


— 
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cuckow or guckhaw : and ing in that language ſignifieth wa- 
ter ; becauſe a ſcolding woman was for 'her puniſhment 
ſowſed in the water. 3 Int. 219. The common people in 
the northern parts of England, amongſt whom the greateſt 


remains of the ancient Saxon are to be found, pronounce 


it ducking ſtool; which perhaps may have ſprung from the 
Belgick or Teutonick 'ducken, to dive under water; from 
whence alſo probably we denominate our dyck the water 


fowl: or rather, it is more agreeable to the analogy and | 


progreſſion of languages, to aſſert, that the ſubſtantive 


duck is the original, and the verb made from thence; as 


much as to ſay, that to duck is do as that fowl does. 


And ſhe may be convicted, without ſetting forth the 
_ particulars in the indictment. 2 Haw. 227. ö 
Nevertheleſs, the offence muſt be ſet forth with conve- 


nient certainty; and the indictment muſt eonclude not 
only againſt the peace, but to the common nuſance of divers 
of Js majeſty's liege ſubjects. As in the caſe of K. and 
Margaret Cooper, H. 19 G. 2. She was convicted on an 


indictment, for being a common and turbulent brawler, and 


ſower of diſcord among ft her quiet and honeſt neighbours, fo 


that ſbe hath ſtirred, moved, and incited divers ſtrifes, con- 


troverſies, quarrels, and diſputes, among ft his majeſty's liege 


people, againſi the peace, &c. It was moved in arreſt of 
judgment, that the charge was too general, and did not 
amount to being either a barrator or common ſcold, which 
are the only inſtances in which a general charge will be 
ſufficient. It was likewiſe objected, that if the words did 
amount to a deſcription of a ſcold, yet it ſhould be laid to 
be to the common nuſance of her neighbours, for every 
degree of ſcolding 1s not indictable. And the court was 
of opinion, that the judgment ought to be arreſted on both 


exceptions; for none of the words here uſed are the tech- 
nical words, and it muſt be laid to be to the common nu- 


ſance. Str. 1246. | | RE 
There is no doubt, but that whoever is convicted of an- 
other nuſance, may be fined and impriſoned ; and it is 
ſaid, that one convicted of a nuſance done to the king's 
highway, may be commanded by the judgment to remove 
the nuſance at his own coſts; and it ſeemeth to be rea- 
ſonable, that thoſe who are convicted of any other com- 
won nuſance, ſhould alſo have the like judgment, 1 
Haw. 200. Str. 686. | 125 TAS 
And the defendant ſhall not be allowed to make any ob- 
jections againſt the indictment, until he hath pleaded to it. 
Dalt. c. 66. | : $46: . 
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And the court never hea 2 ar convicted of a nu- 
ſance, to a ſmall fine, until proof is made of the nuſance 
being removed, Dalt. c. 66. 

A maſter is indictable for a nuſance done by his ſervant. 


: Ld. Raym. 204. 


All common nuſances are indictable not anly at the ſeſ- 
ions, but alſo in the torn and leet. 2 Haw. 67. 

An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Sak. 458. 

There are many offences by particular ſtatutes declared | 
to be common nuſances, which are treated of under their 
Nee titles. 


General ment for a Fas 


Weſtmorland,” _ Jurors for our lord the king 1 
their oath preſent, That A. O. late of 

— in the county of yeoman, on the =——— day 
of ———— in the year of the reign of ——— and on 
divers other days and times, as well before as afterwards, 
with farce and arms, at in the ſaid county, [here ſet 
forth the nuſance ;] and the ſame (nuſance) fo as afore- 
ſaid done, doth yet continue ond je to remain; to the com- 


mon nuſance of all the lieges and ſubjetts of our ſaid lord the 
king, to. the evil example of all others in the like caſe offending, 
aud againſt the peace f aur ſaid lord the ling, bis crown aud. 
dignity. 
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I Of aaths in general. 
II. The common forms of oaths, 
II. Quakers oaths. EE 


. Oaths of infidels. 
I. Of oaths in general. 


O AT H is a corruption of the Saxon word cath, 
3 Inſt. 165. 


Corporal oath, hi 2. It is called a . oath, becauſe the perſon lays 


hand upon ſome part of the ſeriptures when he takes 


it. . 165. 1 2 
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3. If the oath be taken on the common prayer book, Oath taken on 
which hath the epiſtles and goſpels, it is good enough, the — 
and perjury upon the ſtatute may be aſſigned upon this P Ver bock. 
oath, 2 Keb. 314. . 

4. The words, Se help me God, in the common form so help me 
of an oath, perhaps may have been firſt uſed in the ve 
ancient manner of trial by battle in this kingdon, or at leak | 
are delivered with a peculiar emphaſis in that folemnity 5 
wherein tHe appellee lays his right hand on the book, and 
with his left hand takes the appellant by the right, and 
ſwears to this effect, Hear this, thou who calle/t thy falf 
John by the name of baptiſm, whom I hold by the hand, that 


falſly upon me thou haſt lied; and for this thau lieft, that I 


who call my ſelf Thomas by the name of baptiſm, did not fe- 
loniouſly mW thy Joe W by pit Page belp me 6245 
land then he kiſſes the book and fays) and this Iwill 
defend againſi thee by ny bady, as this court ſhall award. 
And ſo the appellant is ſworn in like manner. 


[Where we may obſerve alſo the genuine foundation, 
as it ſeemeth, of the lie being eſteemed ſtill ſo great an 
affront above all others, as, whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. ] 5 
5. No ancient oath can he altered, or new oath impo- Power of admi- 
fed, without an act of parliament; nor can any oath be firing an cathy 
adminiſtred by any, that have not allowance by the com- 
mon law time out of mind, or by an act of parliament. 2 
Infl. 479. 3 last. x6s, | 
And this is the reaſon why generally there is a clauſe 
in the ſtatutes, giving power to the juſtices to this or the 


like effect [which oath ſuch juſtice is hereby impowered to ad- 


miniſter ;] tho” it ſeems to be clear, that if an act impowers 


a a juftice, in a ſummary way to convict an offender by the * 


oath of a witneſs, it doth (without any more) of neceſſity 
ive him power to adminiſter the oath to that witneſs ; 
and that it is ſufficiently implied in the words, and neceſ- 
farily included in the power. For when the law grants 
any thing, that alſo is granted, without which the thing 
it ſelf cannot be. 12 Co. 130, 131. : | 
6. Where an oath is adminiſtred by a perſon that hath perjury. 
Iawful authority to tender the ſame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 


perjury, nor puniſhable by the common law. 3 [ft 
16 | 


| Therefore if one call another a perjured man, he 

have an action on the caſe, becauſe it ſhall be intended to 

be contrary to his oath in a judicial proceeding ; but for 
** | | calling 
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calling 61 one a forſworn man, no action lies; becauſe the 
forſwearing may be extrajudicial, ane conſequently no 
yi aw. 3 In}. 166. 

7. Every layman, above the age of 12 years, was an- 
ciently obliged to take the oath of allegiance at the tourn 
or leet, and it was a high contempt to refuſe it. 1 I». 


bs. 


But the clergy were not obliged to take the oath of al- 
legiance till the reformation, any further than doing ho- 
mage to the king for the lands held of him in right of the 
church. 1 H. H. 71, 72. 

Lord Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, ſays, that therein the 


- prudence of the common law is obſervable, that it was 


ſhort and plain, not intangled with long and intricate _ 


clauſes or declarations, but that the ſenſe of it was obvi- 
ous to the moſt common underſtanding, and yet withal 
comprehenſive of the whole duty of a ſubtect to his prince, 
r H. H. 63. And from this the preſent form of the 
oath of allegiance hath not much varied. 

8. The oath of ſupremacy came in, upon aboliſhing 
the papal authority at the reformation. 

9. The oath of abjuration came in after the revolution ; 
received ſome alterations in the firſt year of queen Anne; 
and again in the firſt year of king George the firſt ; and ſo 
continues to this time. 

Perhaps it might be wiſhed, that it were made more 
applicable to lord Hale's rule, in being more ſhort and 
plain ; there being in it ſeveral hard words, which proba- 
bly many who take it do not well underſtand ; and there 


being an act of parliament therein referred to, which per- 


Summoning per- 
ſons to take the 
eaths. 


and if ſuch perſon neg 


haps not one in fifty who take it have conſulted. 

10. Two juſtices may ſummon by writing under hand 
and ſeal, any perſon whom they ſhall ſuſpect to be dan- 
gerous or diſaffected to the government, to appear before 
them, at a certain day and time therein to be appointed, 
to take the oaths of 1 ſupremacy, and abjuration; 

ects or refuſes to appear, then on 

ue proof made on oath of the ſummons having been ſer- 
ved on ſuch perſon, or left at his dwelling houſe, or uſual 
place of abode, with one of the family there, they ſhall 
certify the ſame to the next ſeſſions, there to be recorded 
by the clerk of the peace. And if ſuch perſon ſhall neg- 
le& or refuſe to appear and take the oaths at the ſaid ſeſ- 
ſions (the name of ſuch perſon being publickly read at the 


firſt meeting of the ſaid TE; then ſuch perſon mw 5 
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be eſteemed and adjudged a popiſh recuſant convict: and 
the ſame ſhall be thence certified, by the clerk of the 
peace into the chancery or king's bench, to be there re- 
corded. 1 G. ft. 2. 6. 13. 10, II. ; N 


n dom they hall ſuſpect] It ſeemeth that a bare ſuſpi- 
cion is not ſufficient, but there ſhould be ſome good cauſe} 
of ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 
Read. Oath. | 


Refuſe — to tate the oaths] A perſon cannot be ſaid to 
refuſe the oaths, unleſs they be read to him, or offered to 


GY | II. The common forms, of oaths. 


. 1. The oath of allegiance, by the 1 G. fl. 2.4. 13. . Oath of alls- 
IA. B. do ſincerely promiſe and ſwear, that I will be faith. siance. 
ful, and bear true allegiance to his majeſty king George: So 


T. help me 0. 1 
? ſ 2. The oath of ſupremacy, by the 1 G. „l. 2. c. 13. Oath of ſupre- | 
I A. B. da fwear, that I do from my heart abhor, deteſt, . | 1 

and abjure, as impious and heretical, that damnable ductrine 2 

and poſition, thut princes excommunicated or deprived by the ' | 

pape, or any authority of the ſee of Rome, may be depoſed or Fel th | 

. murdered by their ſubjects, or any other whatſoever. © And I © 1 


do declare, that no foreign prince, perſon,” prelate, flate, or i 
potentate, hath, or ought to have, any juriſdiftion, power, ſu- |; 
 periority, pre-eminence or authority, eccleſiaſtical or ſpiritual, 
within this realm : Ss help me god. . a . 
3. The oath of abjuration, by the 1 G. ft. 2. c. 13. Oath of abjurdy | 
IA. B. do truly and e acknowledge, 771555 teſ tion. i 
115 and declare in my conſcience; before god and the wor [| 
that our ſovereign lord king George is lawful and rightful | 2 
king of this realm, and all other his majefly's dominions there- _— 
unto belonging. And 1 do ſolemnly and ſincerely declare, that 4 
| 1 do believe in my conſtience, that the perſon pretended to be | i 
prince Wales, during the life of the late king Jatnes, and 
fince his deceaſe, ' pretending to be, and taking upon himfelf, 
the ſlyle and fitle of king of England, by the name of James 
the third, or of Scotland, © by the name o James the eighth, 
or the fiyle and title of king of Great Britain, hath not any 
.right or title whatſoever, to the crown of this realm, or any 
other the dominions thereto belonging : And I do renounce, re- 
Fuſe, and abjure any allegiance or obedience to him. Hnd I 
4 fwear, that I will bear faith and true allegiance to his 
100 king George, and him will defend, to the utmoſt of 
Fs a o ee. my ® 


* 
x» 


F-. 


3 
1 


"EN \ 


==: > , .» achowledgment,. abjuration, renunciation, and promi ſe, 


8 1 
S - Daths. 2 
8 . * 7 2. 


er, againſt al traiterous con piractes and atte 

2 . which . ſhall be made es his perſon, 5 
or dignity. And I will d my utmoſt endequonr, to di . 
and make known to his majeſty, and his ucteſſors, all trea- 
ſeons and traiterous conſpiracies which I know to be againſt 
im or any of them. And I to faithfully promiſe, to the i- 
| "moſt of my power, to fupporty maintain and defend the ſuc- 
ceſſion of the crown againſt him the ſaid James, and all other 

ſons whatſoever ; which ſucceſſion, by an act, intitlad, An 
act for the further limitation of the crown, and better ſe- 
curing the rights and liberties of the ſubject, 55 and funds 
limited to the princeſs Sophia, Eleforeſs and dutcheſs dowager 
J Hanover, and the heirs of her body being proteflants. And 


all theſe things I do plain) and ſincerely acknowledge and 
=” To wear, according to theſe ut words by me, me. ſpoken, and 


Sp © according to the plain and common ſenſe under flending of 
the ſame. tords, without any equivecation, mental eva an, er 
ſecret reſervation whatſoever. And I ds make this N ition, 


3 willngh, and truly, upon the true faith of a chriſtian. 


| | help. me ged. 
Declaration 4. The 71 againſt tranſubſtantiation; by the 


againſt tranſyb- 256 55 Ay . 2. 
ä B. & 5 5 4 that 1 da believe, that there is not any 

nana u in t ſacrament of the lord's 4 N. er in 
the elements of bread and Wine, 45 or fler the eee 
thervf any perſon whatſoever. 


Declaration 5. The declaration againſt popery; by the 30 C. 2. 


n poperys 7 c. 
. K. B. 5 folemnly and 273 in the preſence fe 
gre | ſs, teſti 15 on 224 2 — t, believe, that . in 


| [tt 0 lord's ſupper there is not any tran Mantia 
the * bread and wine into the Tr beet of 


Chriſt, ar or after the conſecration * 2 what- 
| ever: And t * 2 ＋7 25 A 

a er any ot aint, and the ſacrifice o 7 40 
they are now uſed in the church 2% 25 255 ee 


Na. idolatrous > And I ds folemnly in the prefence of god, pro- 


 fels, teſtify and 2 That I do male this e 7 


and every part tbereaf, in the plain and ordinary ſenſe 0 
words read unto me, as they are commonly underſtood by 


i proteſlants, without any e pon, equivecation, or — 


reſer vation whatfaever, and without any diſpenſation already 


granted me for this. purpoſe 7 the pope, or any other authority 
er perſan whatſcever, or without any hope of any ſuch 7 
. Fi from any * or ale whatſoever, or wh bout 


thinking 


earti- 8 


1 
z 
4 
5 
$ 
55 


| mall be allowed or required, the ſolemn affirmation of allowed. 


| Ache no expreſs proviſion be made for that purpoſe in ſuch 


or thing, which if ſworn in the” uſual form would have von; 


in caſes of perjury. 8G. c. 6. /. 2. 


Ch. J. ſaid, it was to this purpoſe a criminal proceeding, 
and therefore he could not be a witneſs. Str. 856. 


Oaths: 


thinking that F am or can be acquitted before ged or "man . 

e of this declaration, or any part thereof, although 

7 K a other perſon or perſons, or power whatſoever, — 
5 2 or annull the fame, e or d&clare tht" it was null 

2 vaid # from the beginning. 


„ Quakers oaths. | 
| Taal} cafes wherein by any act of parliament an oath Afirmatien 


quakers fhall be allowed inſtead of ſuch oath; and that, 


act. 22 — Nc 46. And therefore ſuch roviſions, which 

ary: . 11 in acts of parliament, are ſuperfluous, 
perſon ſhall be lawfully convicted of perjury 

wilful, falſe, we corrupt affirming or declaring any matter by falſe 


a 


amounted to wilful and corrupt perjury, he ſhall ſuffer as 


But no quaker ſhall by virtue hereof be qualified or Affirmation not 
permitted to give evidence in any criminal cauſe, or ſeryg allowed in cri- 
on any juries, or bear any office X place of profit i in the 
97 nt. 786 N. c. 34. J. 6. 

mal gauſe] By which wards it ſeemeth, that 
Aa 4e l 15 have fureties of the peace or ood be- 
= — * 5 Ln FR IGG 


matters, 


arch or 


72. 
1 7 2 Than and 3 By the court, We cannot 
und an attachment for non-performance of an a 
on the affirmation of a quaker; for though it be in a ſuit | A 
\between party and party, yet it is a criminal proſecution | 
within the proviſo of the atute. Str. 441. "A 
H. 3 G. a. Caftell, widow, againſt Banbridge and Corbet. 
In an appeal of murder, a quaker was called for a witneſs, 


-and it Was inſiſted that this is a civil ſuit between party [ 


and party, and not between the king and the party, and 
therefore his affirmation ought to be taken. But Raymond 


4. The quakers ſolemn affirmation, inſtead of an oath, General — of 
av ingly ſettled by the * 6. is as follows; viz, 7 
66 


I A. B. do ſolemnly, ſincerely, and truly declare and 


« a 425 


Declaration of 5 · Inſtead of the oaths of allegiance and ſupremacy, 
fidelity, quakers ſhall, be allowed to make the following declaration 


of fidelity; by the 8 G. c. 6. 8 3 
1A. B. do ſolemnly and ſincerely promiſe and declare, that 
I will be true and faithful to king George; and ds 33 
ſmcerely, and truly profeſs, teflify, and declare, that I do from 
my. heart abhor, deteſt, and renounce, as impious and heretical, 
. that wicked doctrine and poſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murdered by their ſubjetts, or any other what- 


 ſeever. And I do declare, that no foreign prince, perſon, Pre- 


late, flate, or potentate, hath or ought to have, any power, ju- 


"INE riſdiction, ſuperiority, pre-eminence, or authority, eccleſiaſtical or 


ſpiritual, within this realm. 


 Abjuration;” 6. And by the ſame act they mall be allowed to take 


the effect of the abjuration oath, in theſe words; 


o " k N 


1 A. B. do ſolemnly, ſincerely, and truly acknowledge, pro- 
fe, teflify, and declare, that king George is lawful and right- 
ful king of this realm, and of all other his domanions and coun- 
tries thereunto belonging; and 1 do ſolemnly and ſincerely dedlgre, 
that I do believe the perſon pretended to be the prince of, Wales, 
during the life of the late king James, and ſince his deceaſe, 


pretending to be, and taking upon himſelf the e title f 


Ling of England, by the name of James the third, vr of Scot- 
land, by the name of James the eighth, or the flilt and title of 
ing of Great Britain, bath not any right or title whatſoever 
to the crown of this realm, nor any other the dominions thereunto 


g belonging; and I do renounce and refuſe any allegiance vr obe- 
5 dience to him. And I do ſelemnly promiſe, that I will be true 
5 and faithful, and bear true allegiance to king George, and t» 
7 bim will be faithful, againſ all traiterous conſpiracies and 


attempts whatſoever, which ſhall be made againſt his ' perſon, 
crown, or dignity. And I will ds my beſt endeavour to diſcloſe 
and make known to king ages > and his ſucceſſors, all treaſons 
and traiterous conſptracies, which T ſhall know to. be againſt 
him, or any of them. And I will be true and faithful to the 
ſucceſſion of the crown againſt him the ſaid James, and all 
other perſons whatſoever, as the ſame is and ſtands ſettled by 
an acł, intitled, An act declaring the rights and liberties of 
the ſubject, and ſettling the ſucceſſion of the crown, to the 
late queen Anne, and the heirs of her body, being proteflants ; 
and as the ſame, by one other act, intitled, An act for the 
further limitation of the crown, and better ſecuring the 


Tights and liberties of the ſubje&, is and lands ſettled and 


”_ 


© antailed, 
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Oaths. 


intailed, after the deceaſe of the ſaid late queen; and for de- 
fault of iſſue of the ſaid late queen, to the late princeſs Sophia, 
eleftoreſs and dutcheſs dowager of Hanover, and the heirs of 
her body, being proteſtants. And all theſe things I do plamly 
and ſincerely acknowledge, promiſe, and declare, according to 


theſe expreſs words by me ſpoken, and according to the plain L 
common ſenſe and underſtanding of the ſame words, without * 


eguiuocation, mental evaſion, or ſecret reſervation whatſoever. 
And 1 do make this recognition, acknowledgment, renunciation, 
and promiſe, heartily, willingly, and truly. 


c, . 


I A. B. profeſs faith in god the father, and in Jeſus Chriſt 
his eternal ſon, the true god, and in the holy ſpirit, one god 
Bleſſed for evermore ; and do acknowledge the holy ſcriptures of 


the old and new teſtament to be given by divine inſpiration. 
© C- , 
„ V. Oaths of injidels. 

b, 314« 


H. 2 G. 2. Gomez Serra and Munez. Upon error in debt 
upon a bond, the bail being both Jews, were ſuffered to 


put on their hats while they took the oath. Str. 821. 


When Jews take the oath of abjuration, the words [or 


the true faith of a chriſtian] ſhall be omitted. 10 G. c. 4. 


2 


"5 Ne A Jew is to be ſworn on the old teſtament, and per- Jews, 
Jury upon the ſtatute may be aſſigned upon this oath. 


213 


7. The quakers profeſſion of their belief; by the 1 77. yp of he- 


2. At the council, Dec. g. 17 38. Preſent the two chief Heathoas, 


juſtices. On a complaint of Jacob Fachina againſt general 


Sabine, as governour of G:bralter ; Alderaman Ben Monſo, a 


Moor, was produced as a witneſs, and ſworn upon the 
Koran. Str. 1104. 5 5 

So in the caſe · of Omichund againſt Barter, H. 18 G. 2. 
In the court of chancery, the depoſitions of ſeveral per- 
ſons who were heathens of the Gentou religion, ſworn 
after their own country manner, were admitted to be read. 


2 Eq. Caf. Abr. 307. Tracy Atk. 21. 


1 4 Concerning the taking of oaths for qualifying for offices, 
fee title Dffice, 1 85 


And concerning the offences of profane curſing and 


ſwearing, ſee title Swearing. 


O03 "OF |  Dffice 


9 
3 
Be. 


* 


TX 


"A..3; 
— 


% 


Orte. 
2 8 be qual: ente fer fs © in TE 


rations. 
1 Concerning the qualification for Mees in general. 
r Duty on the We of *. | 


2 Qual Hcation for offices in corporations. 
To receive the Nag rin ſhall be placed, eh, „or Ehdſed, to any 


facrament, and N office or place of mayor, alderman, recorder bai. 
magiſtracy, place, or truſt, or other employment, relating 
to the government of cities, corporations, baroughs, einque 
ports, and other port towns, w who ſhall nat boy received 
the ſacrament according to the rites of the church of * 
land, within one year next before ſuch election: arid cher 
2 ſo placed or elected, ſhall take the oaths of allegi 
ce and ſupremacy, at the ſame time that the * of 
Ofice i is taken; which ſhall be adminiſtred by thoſe, whe 
by charter or uſage adminiſter the oath of office ; and in de- 
ault of ſuch, by two juſtices of the corporation, if there 
be any "ſuch ; or otherwiſe by two juſtices bf _ county, 
And in. default thereof every ſuch 7 LEGS 
ſhall be void. 13 C. 2. /t. e e. 6. 
| And it hath been ad judged, to Ie no exci CM 


LS were not lhe ry i Haw. 1 | 
et notwithſtanding 4 _ Sek of this act of tho 


13 C. 2, (and alſo of the 25 C. 2, hereafter following) are 


ſo very firong | as to make the officer's ear (rac to * 


tents and purpoſes, yet it hath been ſtrongl 
2 acts of a == under ſuch. 2 . e 


in ſuch an 0 


8 


E of their admiſſion into their 3 or — 
7 * on his, 1 Ha. 10. : 


2 
7 
7 


_ 
ng e LEED * 
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Office. 


2. Which ſaid juſtices abovementioned ſhall cauſe me- rang the 


* morandums to be made of ſuch oaths take: before them, and 


delivered once a year to the town clerk, or other regiſter 
or clerk, who ſhall enter the ſame in their books. 13 C. 2. 


A. 2. e. J. 


3. But no ſuch office ſhall be void on account of not Limitation of 


yU 


having received the ſacrament, unleſs the perfori ſhall by L 
removed in ſix months, or unleſs proſecution ſhall be com 


menced in fix months, and carried on without wilful de. 


lay. 5 G. c. 6. / 3. 


before Nov. 28. 1765. . 

And by the 28 G. 2. c. 3. Perſons who had omitted to 
take the oath of office were indemnified, if they ſhould take 
the ſame on or before Sept. 29. 1755. | | 
And by the 4 G. 3. c. 31. Perſons whoſe admiſſions 
had been omitted to be ftar , were indemnified, on 
tendring them to be ſtamped, and payment of the duties, 
on or before Nov. 28. 1764. | | 
tion in ſome future act, as there hath been from time to 
J 7-7 n N 


II. Qualification for offices in general. 


1. Every perſon who ſhall be admitted into any office Receiving the 
x ſacrament and 
ſubſcribing the 
declaration, 


mand or place of truſt in England or in the navy, or ſhall. 


civil or military, or ſhall receive any pay by reaſon of 
any patent or grant from the king, or ſhall have any com- 


have any ſeryice or employment in the king's houſhold; 
ſhall, within three months'after his admiſſion, receive the 
ſacrament according to the uſage of the church of Eng- 
land in ſome publick church on the lord's day, immediately 


after divine ſervice and ſermon: and in the court where he 
takes the oaths (as hereafter mentioned, which ſhall be 


within ſix months after his admiſſion) he ſhall firſt deliver 


a certificate of ſuch his receiving the ſacrament, under the 
hands of the miniſter and churchwarden, and ſhall then 


make proof of the truth thereof by two witneſſes on oath. 
And they ſhall alſo, when they take the ſaid oaths, make 
and (ſubſcribe the declaration againſt tranſubſtantiation. 
25 C. 2. c. 2. f. 2, 3, 9. OO 


* 


Any office civil or military] This ſeemeth evidently not 


-w extend to eccleſiaſtical offices; and it may well be taken 
1 8 04 | 5 


4 


4. And by the 5 G. 3. c. 4. Perſons who have omitted = 


ſo to qualify, ſhall be indemnified, if they qualify on or 


And probably there may be ſome clauſe of indemniſica- 


| I 


ns 


cation. 


uſe of m- 


| 


— 
wa x 
— 


Taking the 
caths, 


ing pupils; ſchoolmaſters an 


_ Office. 

for granted, that clergymen, need not to make ſuch proof 
of their conformity to the church of England. But, by 

the following ſtatute, they are to take the oaths as other 

perſons qualifying for offices. TR 

_ - Alfo this ſhall not extend to the office of any high con- 

table, petty conſtable, tithingman, headborough, overſeer 


of the poor, churchwarden, ſurveyor of the highways, or 
any like inferior civil office, or to any office of foreſter, or 


keeper of any-park, chace, warren, or game, or of bailiff 
of any manor or lands, or to any like, private offices. 


fe 17. 


2. Every perſon who ſhall be admitted into any office 


civil or military; or ſhalbreceive any pay by reaſon of any 
patent or grant from the king; or ſhall . have any com- 
mand or place of truſt in England, or in the navy; or 
ſhall have any ſervice or employment in the king's 
houſhold ; all eccleſiaſtical perſons ; heads and members 
of colleges, being of the foundation, or having any ex- 
hibition, of eighteen years of age 3 and all perſons teach- 

uſhers ; preachers and 
teachers of ſeparate congregations ; high conſtables, and 
practiſers of the law, ſhall, within fix kalendar months 
after ſuch admiſſion, take and ſubſcribe the oaths of alle- 
glance, ſupremacy and abjuration, in one of the courts at 


- Weſtminſter, or at the general or quarter ſeſſions of the 
place where he ſhall be or reſide, between the hours of 


nine and twelve in the forenoon, and no other; and du- 


ring the time of taking thereof, all proceedings in the ſaid 


courts ſhall ceaſe. 1 G. „fl. 2. c. 13. .. 2. 2G. 2. c. 31. 
7. Þ „e 
But this ſhall not extend to the office of tythingman, 
headborough, oyerfeer of the poor, churchwarden, ſur- 
veyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or keeper of any park, chace, 
warren, or game, or of bailiff of any manor or lands, or 
to any like private offices, 1G. Ji. 2. c. 13, /. 20. | 
Which exception is the ſame with that in the 25 C. 2. 
fave only, that high con/tables. and petty conſtables by name 
are here omitted. Petty conſtables nevertheleſs ſeem to be 
_ excepted, as holding a ie inferior civil office with the tith- 
ingman or headbarough : But bigh conſtables are expreſly in- 
ſerted amongſt the other officers required .ta take the 
oaths ; although they are exempted by the former act, 
from being required to produce a certificate of their having 
received the ſacrament, and from ſubſcribing the declara- 
tion againſt tranſubſtantiation. | 


3. And 


ö Office. . 5 217 
355 3. And the court ſhall inroll ſuch perſons names, with Inrollinz and 
the day and time of taking the oaths, and making the de- _ 
claration, in rolls kept for that purpoſe only ; which ſhall 
be hung up in ſome publick place of ſuch court during the 
whole time of its ſitting, to be ſeen without fee. 25 C. 
FF 
And A clerk of the peace ſhall have no more than 28. 
for the entry. 1 G. If. 2. c. 13. / 9. * 
But no ſeaman or ſoldier, under the degree of a com- 
miſſion or warrant officer, ſhall pay any fee for taking the 8 
oaths. 1 G. ff. a. c. A 21, . e 
4. Every perſon making default herein, ſhall be inca- Penalty of enecu- 
pable to hold his office; and if he ſhall execute his office, ung ww" ag 
after the ſaid times are expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or exe- 
cutor, or adminiſtrator, or capable of any legacy or deed 
of gift, or to bear any office, or vote at an election for 
members of parliament, and ſhall forfeit, 5001. to him 
who ſhall ſue for the ſame. 25 C. 2. c. 2. /. 4, 5 16. 
ft: n. OY OO Tk f 
= 5. But perſons beyond the ſeas, ſhall not be diſabled, if p,c.,ton of per- 1 
(\ = they ſhall qualify within fix months after their return, ſons beyond ſeas. | 
5 D ER 8 0 | 
| 6. Alſo 5 woman, or perſon under 18 years of Feme covert: [ 
j age, or non compos mentis, ſhall forfeit their office (other eee Non i 
than ſuch married woman during the life of her huſband 
only) if they take the oaths, and do the other things re- 
quired, within four months reſpectively, after the death of 
the huſband, coming to the age of 18 years, and becoming .N 
of ſound mind. 25 C. 2. c. 2. f. 13. 8 8 = 
7. Likewiſe, by the 5 G. 3. c. 4. perſons having General clauſe of 
omitted to qualify themſelves in due time, ſhall be in- '**=nification. 
demnified (if their place is not filled up), provided they | 
qualify on or before Nov. 28. 1765. he 
| And there is commonly an indemnifying clauſe to the 1 
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like purpoſe in ſome act, every two or three years. | 

By the 20G. 2. c. 48. perſons who had omitted to 

ſubſcribe the declaration againſt popery, of the 30 C. 2. 

were indemnified, if they ſubſcribed on or before Dec. 1. 

1747. Note, In the ſeveral acts of indemnification of 
late years, it ſeemeth to have been intended to compre- 

hend perſons who had omitted to ſubſcribe this decara- 
tion, by reciting the ſaid act of the 30 C. 2. in the pre- a q* 
amble; but the ſame is dropped in the enacting part, by | | 
confounding (as it ſeemeth) the declaration agzinft tran- | 

| ſubſlantiation of the 25 C. 2. with the declaration againſt | 

| Þopery of the 30 C. 2. b 
| 8. Alſo, | 
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Perſons agel, 8. Alſo, any on forfeiting his office, may take. 2 
_ — . new grant thereof, on his taking the oaths, and. cohfor- 
| 75 ; rovithd i de nor filled op: before. 16.f. 2. e. 


| Perſons diſquali- kc "Ta. the univerſities, where Pero ſhall not wide the 


fied in the uni- oaths, or hall not produce a certificate thereof, to be re- 
. giſtred i in their proper college, and others be not elected in 
their places within 12 rms} the king ſhall appoint and 


nominate. 1 C. „l. 2. c. 13. / 12, 13. 
Offices er inbe- 10. Perſons afing the oaths, having any office of — 1 


nitance may be Titance, may appoint à deputy, fo as ſuch deputy be ap- 


e e proved, ;by the king under his privy ſignet. 1G A. 2 c. 
13. | 
te, The forms of the aboveſaid oaths and . 
tions, are in inſerted in the title Oaths. 


II. Duty on the perquifites of offces. ; 


| 1. By the 31 G. 2. c. 22. altered and explained by the 
—__ N G. 2. c. 33. there are certain duties laid upon offices 17 
penſions; and ſo much of the ſalaries of ſuch oſſices, as 
ariſeth from perquiſites, is directed to be under e 
nagement of the commiſſioners of the land tax. 


6 By perguiſites are meant ſuch profits of offices 13 


employments, as arife from fees eſtabliſhed by cuſtom or 
Authority, and payable either by the crown, or the: ſub- 
eas, in conſideration of buſineſs done in the courſe of 
7. ſuch offices or employments. 32 G. 2. c. 33. 
8 
ineja) duty on 3. And there ſhall be paid yearly, over and above all 


1 other duties, 1 5. for every 205. of the yearly value of all 


ſalaries fees and perquiſites, incident unto or received for 
or in reſpect of all offices and employments of profit in 
Great Britain, and the like ſum of 1 8. for every 20s. of 
all penſians and other gratuities payable out of any revenue 
belonging to his majeſty in Great Britain, exceeding the 
value of 100 l. a year. 31 G. 2. C. 22. / 1. 
And a deduction ſhall be made thereof in the exche- 
quer; or if paid by any. perſon, and not out of the ex- 
chequer, then the ſame ſhall be paid by ſuch perſon into 
the exchequer. 31 C. 2, c. 22. /. 2. 
n Geof 4. But where the profits of ſuch offiees ſhall alle, in 
W. relates to per- the whole or in part, from perquiſites due and payable in 
quiſites, to be 
under the ma- the courſe of office, and not from ſalaries, fees, and 
nagement of the paid by the crown; the ſame ſhall be under the manage- 


NON =" ment of the commiſſioners of the land tax, who: ſhall al- 


ae. 


= 
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Offer. 
eertainy according to the yalutation of ſuch offices to the 
land tax, or otherwiſe according to their beſt judgment, 
the ſum total of the perquifites ariſing from ſuch office, 
diſtinꝭ from the ſalary, fees, and wages thereof. 31 C. 2. 
6. 326, 2c. 33. . 5. 


the moſt common places of meeting, yearly on or befor 
July 2d, and afterwards as often as ſhall be neceſſary; and 
may ſubdivide; and any two or more of them, at fuch 
general meeting, or within 8 days after, Hall ſet down in 
writing, in a rate to be by them prepared for that pur- 


poſe, the amount of the ſaid duty of 18, in the pound, to 


be paid by all officers, their clerks, or agents, exerciſing 


any of the ſaid employments, the ſalary, wages, fees, and 


perquiſites whereof exceed the value of 1001. a year. Z1 
H. . c, Afntle Do; - 33 

And for * better aſcertaining thereof, the receiver to 
be appointed by his majeſty for theſe duties ſhall tranſmit 
to. the commiliſders of the land tax in every diſtrict where 
any office is to be aſſeſſed, an account of all ſuch offices 


whereof the ſalaries, fees, and wages do not exceed 100 l. 
a year; and if the commiſſioners ſhall find that the per- 


quiſites ariſing from ſuch office, together with the ſalary, fees, 
and wages thereof as certified by the receiver, do excee 
together. the amount of 100 l. a year, they ſhall aſſeſs 
ſuch office, and cauſe the duty of 18. a pound to be levied 
and collected thereon. 32 G. 2. c. 33. J. 6, 


And where any petſon ſhall have two or more offices in 


any part of Great Britain, the ſalary and perquiſites 


whereof together exceed 1001. a year; ſuch perſon ſhall 


pay 15, in the pound for the profits of ſuch offices, not- 


_ withſtanding the ſalary and perquiſites of no one of the 


ſaid offices are of the value of 1001, a year. 31 C2. 


: & 22. L. 2.3, 


And deputies ſhall be liable to pay for their N e 
tice. 


and deduct the ſame out of the profits of their 


27. 


Ss 


laries, fees penſions, or perquiſites belonging to the Prin- 
ceſs dowager of Wales, 1 G. 2: c. 22. 78.9. 

Nor to the pay of commiſſion or non- commiſſion offi- 
cers or private men ſerving in the navy or army. . 24. 
Nor to the pay of any military officers ſerving on the 
raff, or belonging to any of his majeſty's garriſons, regi- 
ments, troops, companies, Chelſea 

tals of the army, 32 C. 2. c. 33. . 11 


Nor 


oſpital, or the hoſpi- 
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C. 22 75 * q - * by oF” i | 
5 · In order whereunto the commiſſioners ſhall meet at Manner of lay- 
e ing the aſſeſſ. 
ment 


. Provided, that nothing herein ſhallentend to any ſa- Exemptions 


— 
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20 _ Dffice. © 1 

Nor to ſuch penſions or gratuities as the king ſhall de- 

clare in the warrant directing the payment thereof, to be 
intended as charitable donations. 32 G. 2. c. 33. . ro. 

Nor to any penſion, annuity, rent, or ſum charged 

upon the revenue by any of the king's predeceſſors, or 
© act of parliament, granted to any perſon in fee or fee tail, 
or till redeemed by payment of 'any ſum mentioned in any 


grant or act of parliament. /. 12 | | 
Nor ſhall any thing in the faid act of the 32 G. 2. ex- 
tend to charge any offices or employments in either of the 
two univerſities, with the duty by the ſaid act of 32 G. 
RT „W 8 LS 
Signing the al- 7. And the ſaid commiſſioners, or any three of them, 
ſhall within the time above limited ſign and ſeal two 
duplicates of the ſaid rates, and cauſe one of them to 
be delivered to the collectors of the land tax for each place 
"reſpectively, or to ſuch other two honeſt and reſponſible 
J's perſons as they ſhall at their diſcretion appoint to be col- 
268/118 lectors thereof; with wartant to collect. 31 G. 2. c 22. 
1 . e rulk” 2 
EL l | Appeal, | 5 8. Perſons thinking themſelves aggrieved by being over 
"5/8 rated, may appeal to the barons of the exchequer ; and the 
| | aid barons, or one of them, ſhall hear and determine all ; 
1 . ſuch appeals, on or before the laſt day of Michaclmaſt term 8 
1&3 yearly. —Perfons charged, may inſpect the rates in the day 4 
time; without fee. — Notice of appeal, to be given in wri- 
ting to a collector. 31 G. 2. c. 22. f. 6. oY 
. 3 And if any diſpute ſhall ariſe, whether the fees, ſala- 
„ ry, or wages of any office or employment, or whether 
Fl | any penſion or gratuity, be chargeable, or touching the 
ſum which ought. to be ſtopped and deducted thereout ; 
the ſame ſhall be heard by the barons of the exchequer, on 
complaint or reprefentation laid in writing before them, ei- 
ther by the party grieved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per- 
ſon againſt whom the ſame is made, within ten days after 
it ſhall haye been lodged with the barons, And they ſhall 
hear and determine ſuch diſpute in a ſummary way, and 
their determination ſhall be final. 32 G. 2. c. 33: /- 


8 3 = 55 


— ER 3 * 
: 8 


5 * 


— —— 


Doplicates to be 0 The commiſſioners ſhall cauſe to be delivered a du- 
wanſmitted, licate. in parchment, under their hands and ſeals, 'con- 
| taining the whole ſum rated within each pariſh or'place, 
to the ſaid receiver; and another, into the remembran- 
cer's office in the exchequer; on or before the firſt day 
of Hilary term, or within 20 days after (all appeals being 

frſt determined}, 31 G. 2, c. 22. / 6, 


— — —ů ů IES — 


P . —— — 
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10. And the ſaid duty ſhall be collected (where it is ColleQing.. * 
not herein otherwiſe directed) in all reſpects as the land 
tax for the year 1758. 31 G. 2. c. 22. /. 7. 3 
And in all caſes where any fees, ſalaries, wages, or other 

allowances or profits on any office, ſhall be payable at the 

receipt of the exchequer, or by the cofferer of his ma- 
jeſty's houſhold, or out of any other publick office, or by 

any of his majeſty's receivers or paymaſters; the duty, in 

caſe of non-payment, may be ſtopped there, ſ. 26. ; 
11. And the payment of the ſaid ſums collected ſhall Collector paying 
be paid to the receiver, in the courſe of the quarter where- * 
in the ſame ſhall have been deducted; who ſhall give re- 
ceipts fox the ſame. 31 G. 2. c. 22. /. 12. 32 G. 2. 
r | 
1 the receiver ſhall, within the next quarter, Receiver paying 
duet. 


pay the ſame into the exchequer. 32 G. 2. c. 33. 1. 
ed "oy Orchards. See Mood. | 

. + : Overſeers of the poor. See OO. 

_.__ Ountlawry, See Process. 
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Pamphlets. See Stamps. 0 : 
0 Papiſts. See Poperp. 
Parchment. See Stamps. 
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1 A Pardon is a work of mercy, whereby the king Pardon, what, 

II either before the attainder, : ſentence, or convic- ' 

tion, or after, forgiveth any crime, offence, puniſhment, 
execution, right, title, debt, or duty, temporal or eccle> 


0 


/ 1-8 
2. Pardons are either general or ſpecial : General, are by General pardon, 
Kt of parliament; of which, if they are without exeep- | 
tions, the court muſt take notice ex officio z but if there 
are exceptions therein, the party muſt aver that he is none 
of the perſons excepted. 3 Inſt. 233. Hales Pl. 252. 
By the act of 20 G. 2. c. 52. for the king's general par- 
don; All perſons are pardoned and diſcharged from all trea- 
N 5 | ſons, 


0 


| 


Pardon. 
fona, mifpriſions of treaſons, felonies, treaſonable and ſe- 
ditious words and libels, leaſing making, mifprifions of ſe- 


| lonys offences whereby any perfon may be charged with the 


pen o of premynire, riots, routs, offences, contempts, 
treſpaſſes, entries, wrongs, deceits, miſdemeanors, forfei- 
'tures, penalties, fums of money pains of death, pains cor- 
portly and pains pecuniary, and generally from all other 

ings, cauſes, quarrels, ſyits judgments, and executions, 


not by this act excepted, which can by the king be par- 
; doned, 


and which were done or incurred before June 15, 
des perfans in the ſervice of the p etender, 
or of France or Spain; forging the king's ſeal; coining ; 
violating the privileges of ber murders; petty 8 


ſons; poiſonings 3 burning of houſes, corn, hay, ſtraw, 
wood; ſhootin 


gat any perſon ; fending threatning letters; 


| piracy deſtroying ſhips ; offences in the navy or army i 


e£ * * 


Pardon to con- 


tain the ſuggeſ- 
tion. 


Special pardon, | 


burglary; facrilege ; robbery ; ſqdomy ; buggery ; rape; 
perjury ; ſubornation; forgery ; felony in caſes of bank- 
ruptcy ; deſtraying banks of rivers and fea banks; firin 
coal pits ; offences againſt the exciſe, cuſtoms, land tax, po 
office, ſtamp duties, duty on houſes and windows, wool, 
importing or exporting goods; offences concerning high- 
ways 2 — imbeziling goods, and warlike of 
the crown; titles of quare impedit; inceſt; ſimony; dila- 
pidations; firſſ fruits; tenths; money due to the king from 
publick officers on account; perigns tranſported ; offen- 
ces by papiſts ; contempts in cauſes for pon-performance - 
of awards, or non-payment of cofts ; contempts in eccle- 
ſiaſtical courts, in cauſes commenced for matters of right 
only, and not for correction; contempts in courts of ad- 
miralty proceeding civilly, and got criminally ; and ex- 
cepted, ſeveral perſons by name. T 
And the like, for the moſt part, hath been enacted by 
former ſtatutes of general pardon. ; 
3. Special pardons, are either of courſe, as to perſons 
convicted of manflaughter, or ſe defzndends, and by divers 
ſtatutes to thoſe who ſhall diſcover their accomplices in ſe- 
veral felonies ; or, of grace, which are by the king's char 
ter, of which. the court cannot take natice er Majo, but 
they muſt be pleaded. 3 Uf. 233. mite: 
4. By the 27 Ed. 3. c. 2. In every charter of the par- 
don of felony, the ſuggeſtion, and the name of him that 
maketh the ſuggeſtion, ſhall be comprized; and if it be 
found untrue, the charter ſhall be diſallo we. 


Pardon to ſpecify 5. And by the 13 R. 2. fl. 2. c. 1. No charter of par- 


we offegce. 


don ſhall be allowed for murder, treaſon, or rape, unleſs: 
the offence be ſpecified therein. | 
4 | Lotd 


Pardon. 
Lord Cote ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 
in the Aer but becauſe the whole patliament conceived 
that he would never pardon murder by ſpecial name. And 
he ſays, he hath never ſeen any pardon of murder by any 
king of 4 row by expreſs name. 2 Inft. 233, 236. 
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6. The king cannot pardon an offence before it is com- The e can- 
NY Err PRE ne 5 not pardon an 
mitted; but ſuch pardon is void. 2 Haw. 389. 8 


7. As the releaſe of the party will not bar an indict- is committed. 
ment at the ſuit of the King; ſo neither will a pardon by Cannot pardon 
EY be any bar to an appeal at the ſuit of the party. an appeal. 
2 Haw. 392. as. 

8. Aid in ſome caſes even where the king is fole party, Cannot pardon 
ſome things there are which he cannot pardon ; as for ex- © "vſanee, 
ample, for all common nuſances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
Tuits) is given to the king only, for redreſs and reforma- 
tion thereof; but the king cannot pardon or diſcharge either 
the nuſance, or the ſuit for the ſame ; becauſe ſuch pardon 
would take away the only means of compelling a redrefs 
of it. But it hath been holden by ſome, that a pardon of 
ſuch offence will fave the party from any fine, for the time 
precedent to the pardon. 3 Iuſt. 237. 2 Haw. 391. 

9. Thus alſo, if one be bound by recognizance to the Cannot di 
king, to keep the peace againſt another by name, and ge- * 7*cognizancgy 
nerally all other lieges of the king ; in this caſe, before the 
ore, broken, the king cannot pardon or releaſe the re- 
cognizance, altho' it be made only to him, becauſe it is 
for the benefit and ſafety of his ſubjects. 3 nfl. 238. 

10. Likewiſe, after an action popular is brought, as Cannot releaſe 
avell for the king as for the informer, according to any ſta- an information 
tute, the king can but diſcharge his own part, and cannot . . 
diſcharge the informer's part; becauſe by bringing of the 


action the informer hath an intereſt therein: but before the 


action brought, the king may diſcharge the whole (unleſs it 
e provided to the contrary by the act) becauſe the informer - 


cannot bring an action or information originally for his 
2 only, but muſt purſue the ſtatute. And if the action 


5 ee to * f "na the king cannot diſcharge 
e ſame, 3 In/t. 238. | 


I. It ſeems to have been always agreed, that the king's May 4iſcharge a 
pardon will diſcharge any ſuit in the ſpiritual court ex {it in the ſpi- 


"tuck. 
* 
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ſuch like; * ſuch ſuits are in ae the ſuits of the king, 21 
though proſecuted by the party. Alſo, it ſeems to be agreed, I 
that if the time to which ſuch pardon hath relation, be 
prior to the award of coſts to the party, it ſhall diſcharge 
them; And it ſeems to be the general tenor of the books, 
that tho? it be ſubſequent to the award of the coſts, yet if 
it be prior to the taxation of them, it ſhall diſcharge them ; 
: becauſe nothing appears in certain to be due for coſts be- 
fore they are taxed. 2 Haw: 394. 
But it ſeems agreed, that a pardon ſhall not diſcharge a 
ſuit i in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; 8 
tithes, legacies, matrimonial ERR and ſuch like, 
Haw. 394. 
Doch not by re- 12. If the king releaſe to a man all debts, this ſhall not 
| leaſing a man re- diſcharge his partner; but otherwiſe it is in caſe of a ſub- 
3 kartner. ject, for in that caſe the releaſe to one NS both, 
* 3 tuft. 239. _ 
Perſon pardoned 13. When a pardon i is. pleaded by any one for felony, 
may be bound t the juſtices may at their diſcretion remand him to priſon 
_— * .till he enter into recognizance, with two ſureties, for his 
good behaviour, for any time not exceeding ſeven years. 
. C. I Þ 4 
Pardon doth not ? I4. It dene to to be a ſettled rule, that no pardon by tze 
"reſtore lands king, without expreſs words of reſtitution, ſhall deveſt, | 
pods foren. either from the king or ſubject, an intereſt either in lands, 
or goods, veſted in "them, by an attainder or conviction #| 
2 Y [12M precedent: Yet it ſeems agreed, that a pardon prior to a 
* | is conviction, ſhall prevent any forfeiture either of lands or | 
goods, 2 Haw. 396. « 3 
Doch not reſtore 15. A pardon after the attainder doth not reftore the 
— of corruption of blood, for this cannot be reſtored but by act 
FE of parliament. 3 2 nfl. 233. 
But as to iſſue born after the pardon, it hath the effect 
of a reſtitution of blood. 1 H. H. 358. 
Doth reſtore the 16. It ſeems to be ſettled at this day, that the pardon 
* of a treaſon or felony, even after a conviction or attainder, 
doth ſo far clear the party from the infamy and all other 
is | : conſequences of his crime, that he may not only have an 
| action for a ſcandal, in calling him traytor or Nba, after 
| the time of the pardon, but may alſo be a good witneſs, 
| | * _- - _ notwithſtanding the attainder or conviction ; becauſe the 
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| . .- , pardon makes him as it were a new man, and gives him a 

1 nem capacity and credit. 2 Haw. 395. 3 

1s But it ſeems to be the better opinion, that the pardoni'of © 

is | a 2 of 1 doth not ſo reſtore the party to his Y 
| | credit 


ll not 
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both, 
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Yrifon 
or his 
years. 
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oY Pardon 225 
eredit, as to make him a good witneſs, becauſe it would 
be an injury to the people in general, to make them ſub- 
ject to ſuch a perſon's teſtimony. 1 Vent. 349. 


* = 
— 


Parliament. 


1. DV the 18 G. 2. c. 18. No perſon ſhall vote in the Eleftors to be 
13 election of a knight of the ſhire, in reſpect of any — the 
lands which have not been aſſeſſed to the land tax 12 ka 
lendar months next before ſuch election. And three 
commiſſioners of the land tax ſhall ſign and ſeal a dupli- 
cate of the aſſeſſments (to be delivered to them by the 
aſſeſſors) after all appeals determined, and deliver the ſame 
to the clerk of the peace, to be kept amongſt the records, 
and be inſpected by any perſon at ſeaſonable times (pay- 
ing 6d. for ſuch inſpection), and the clerk of the peace 
ſhall give copies to any perſon paying after the rate of 6d, 
for every 300 words, : | 
2. By the 2 G. 2. c. 24. which act is required to be Election 
read at every Eaſter ſeſſions, the returning officer of a mem- 
ber of the houſe of commons, ſhall after reading the writ, 
and before the election, take the oath againſt bribery, and 
that he will make a due return; to be adminiſtred by one 
juſtice (or in his abſence by three of the electors) and en- 


tred amongſt the records of the ſeſſions. 


And by the 9 An. c. 5. The oath of the qualification 
of a candidate ſhall be adminiſtred by two juſtices, who 
ſhall certify the ſame in three months into the chancery or 
king's bench, on pain of x001l. And thereupon no fee 
ſhall be paid, but x s. for the oath, 2 8. for the certificate, 
and 2s. for the filing. 9 1 1 
And by the 10 An. c. 23. The ſheriff in 20 days after 

the election ſha]l deliver the poll books upon oath to the 
clerk of the peace, to be kept among the records of the 
ſeſſions; which oath ſhall be adminiſtred by the two next 
juſtices (1 Q.) | 

3 - A member of parliament ſhall have the privilege of Privileges 
parliament, not only for himſelf and his ſervants, to be 
freed from arreſts, ſubpœna, citations, and the like; but 
alſo for his horſes and goods to be free from diſtreſſes: but 
for treaſon, felony, and breach of the peace, there can 
be no privilege. 4 In? 24, 25. | 


You. P | And 
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Parliament. 


And libels have been ſo far conſtrued to come under the 

notion of a breach of the peace, that by a reſolution of 

the houſe of commons, Nov. 24. 1763, in the caſe f 

— Wilkes, eſquire, it is declared, that privilege of par- 

ament doth not extend to the caſe of writing and pub- 1 

liſhing ſeditious libels, nor ought to be allowed to ob- 'F 

ſtrut the ordinary courſe of the laws, in the ſpeedy and 

effectual profecution of ſo heinous and dangerous an 

offence. | | 5 

And ſo likewiſe in the caſe of a contempt to the courts 

of Weſtminſter hall, T. 31 G. 2. Rex v. Earl Ferrers : 3 

A writ of habeas corpus having been granted, and ſerved i 

upon the ſaid earl, returnable immediat?, to bring up the $2 

body of his counteſs, who was ſiſter to Sir William Mere- I 

dith, (to the end that ſhe might have an opportunity to lay 

her caſe before the court, and ſwear the peace if ſhe ſhould 

think proper, thereby to receive the protection of the 

court againſt the ſaid earl); and he the ſaid earl having 

neglected to return the ſaid writ; Mr Norton and the o- : 

ther counſel for Sir William Meredith, on behalf of his | 


fiſter, intended to have moved for an attachment againft 
the earl for this his diſobedience; But ſome doubts and 
difficulties having been ſtarted by members of both houſes, 
concerning the privilege of peerage, and whether the 
court of king's bench could iſſue an attachment againſt a 


peer during the fitting of parliament, and execute it upon ; 
him, only for a contempt to their court; Sir William 
Judged it prudent to petition the houſe of lords, for their 3 
leave to proceed againſt the earl, and accordingly (by the * 


hands of the earl of J/:fmoreland) delivered a petition, 
ſtating the facts. Lord Delaware oppoſed it; and ſaid, it 
was too ſummary and haſty a method of determining up- 
on their privileges; and propoſed referring the matter to 
a committee, and ſummoning lord Ferrers to anſwer it in 
his place: And to obviate the objections, which might be 
made to this method, on account of the delay; he offer- 
ed ſome ſchemes for the intermediate ſafety of the countels. 
But lord Mansfield anſwered him, and ſpoke in ſupport of 
the juriſdiction of his court, and the unreaſonableneſs, 


injuſtice, and inconvenience of allowing ſuch a privilege, F 
in criminal caſes and breaches of the peace. The duke # 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 1 
that there ſhould be any doubt about it; the reaſon of the 3 


ching being ſo clear and plain. Laſtly, the earl of Hard- 

wicke ſpoke ſtrongly and particularly in ſupport of the 9 

ſame doctrine, and adduced many inſtances and prece- 1 
| dents 3 


heir 
the 
ion, 
d, it 
up- 
er to 
it in 
ht be 
ffer- 
teſs. 
"rt of 
nels, 
lege, 


duke 


prize 
F the 
Jard- 
f the 


Irece- 


dents 


dents in proof of his poſitions ; and concluded with pro- 
poſing, that to put an end to all doubt about it for the 
futufe, the lords ſhould come to a reſolution ; and ac- 
cordingly they did come to the following reſolution or 
declaration, and ordered it to be entered on their journal, 
viz, * 7 Febr. 1757, It is ordered and declared, that no 
<« peer or lord of parliament hath privilege againſt being 
< compelled by proceſs of the courts of Weſiminſier hall, 
c to pay obedience to a writ of habeas corpus directed to 
ce him.” Burrow. 631. . 

And by the 12 C13 V. c. 3. and 11 G. 2. c. 24. 
Actions may be commenced and proceeded on, againſt 
peers or membeas of patliament, immediately after any 
diſſolution, or prorogation for above 14 days, until they 
meet again, —Allowing nevertheleſs a reaſonable time for 
their return from parliament ; for their privilege exiſteth, 
not only during the time of their fitting, but for a reaſon- 
able time both before and after, for their going and re- 
turning. Str. 985. Col. Pitt's caſe. 

But by a reſolution of the houſe of commons, Mar. 23. 
1696, it is declared, that no member of that houſe hath 
any privilege againſt payment of any aids, ſupplies, or 
taxes eee to his majeſty, or any pariſh duties. 

4. 


f at any time in caſe of invaſion, or upon immi- To meet in caſe 


nent danger thereof, or in caſe of rebellion, the parlia- invaſion, 
ment ſhall happen to be ſeparated by ſuch adjourament or 
prorogation, as will not expire within 14 days; it ſhall 

be lawful for his majeſty to iſſue a proclamation for the 

meeting of the parliament upon ſuch day as he ſhall there- 

by appoint, giving 14 days notice of ſuch appointment; and 

the parliament ſhall accordingly meet upon ſuch day, and 
continue to fit and act as if it had {tood adjourned or pro- 

rogued to the ſame day. 2 C. 3. c. 20. . 117. 


5. By the 7 & 8 W. c. 15. The parliament ſhall not In cafe of the 


be diflolved by the king's death or demiſe, but ſhall con- king's death or 
tinue to fit and act for ſix months, unleſs ſooner diſſolved . 

by the ſucceſſor: and if there be no parliament ; the next 
preceding parliament ſhall meet and a&, as if they had 

not RS SE oo, | ö 
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Partition. 


BY the 8 & 9 W. c. 31. intituled, An aft for "M eaſier 
obtaining partitions of lands in coparcenary, joint- 
tenancy, and tenancy in common, it is enacted, that if 
the high ſheriff cannot conveniently be preſent at the ex- 
ecution of any judgment in partition, in ſuch caſe the un- 
der ſheriff in preſence of two juſtices may 28 to exe- 
cution of the writ of partition. 


Partridge. See Game. 
Pawning of goods. See Cheat, 
Peace. See Surety. 

Pedlars. See Dawkers. 


Peers. 


Not conſervators 1. UK Es, earls, and barons are not conſervators 
a] ps of the peace at common law; and have no more 
| | power as ſuch, than mere private perſons. 2 Haw. 32. 
Sureties of the 2. The ſafeſt way of proceeding againſt a peer, for 
peace againſt ſureties of the peace or good behaviour, is by complaint to 
1 855 the court of chancery or king's bench. x Haw. 127. 


Trial of peers, 3. A nobleman muſt be tried by his peers: but this is 


to be underſtood only at the ſuit of the king, upon an in- 
dictment of high treaſon, petit treaſon, felony, or miſ- 
priſion thereof; but in caſe of a præmunire, riot, or the 


like, and generall for all other erimes out of parliament, 


(unleſs otherwiſe pecially provided for by ſtatute, as it is 
in many inſtances), tho” it be at the ſuit of the king, he 
hall not be tried by his peers, but by the freeholders of 
the county. 3 I. 30. 2 Haw. 424. 
Whether they 4. Proceſs of outlawry lies againſt a peer, if he be in- 
may ve out difted, and appears not, and cannot be taken; otherwiſe 
: he 4 take advantage of his own contumacy. 3 
1n | 
Whether they —_ Peers ſhall have the benefit of clergy for the firſt 
Malt be burnt in offence of felony, without burning in the hand, 1 Ed. 
__ . 6, 14, . 14. | 
6. A peer produced as a witneſs ought to be ſworn, 


- wane 3 Keb. 631. | 
Perry. See Extile, 
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Perjury and ſuboznation. 


Ix Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of the 


4 5 El. 
III. Of matters common to them both. 


J. Of perjury and ſubornation by the common law. 


1. ER JURY by the common law ſeemeth to be à Perjury at the 
wilful falſe oath, by one who being lawfully required common laws 


to depoſe the truth in any judicial proceeding, ſiuears abſolutely, 
in a matter material to the point in queſtion, whether he be 
believed or not. 1 Haw. 172. 3 Inſt. 164, | 


Wilful] The falſe oath alledged againſt him, ſhould be 
roved to be taken with ſome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear 
probable, that it was owing rather to the weakneſs than 
perverſeneſs of the party, as where it was occaſioned by 
ſurprize, or inadvertency, or a miſtake of the true ſtate 
of the queſtion, it cannot but be hard to make it amount 


to voluntary and corrupt perjury. 1 Haw. 172, 


Falſe] It is ſaid not to be material, whether the fact 
which is ſworn, be in itſelf true or falſe; for however the 


thing ſworn may happen to prove agreeable to the truth, 


yet if it were not known to be ſo by him who ſwears to 


it, his offence is altogether as great as if it had been falſe, 
inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeayours to induce thoſe before whom 
He ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he. 1 Haw. 
175. | . | 8 


Being lawfully required} It ſeemeth clear, that no oath 


whatſoever, taken before perſons acting merely in a pri- 


vate capacity; or before thoſe who take upon them to 


adminiſter oaths of a publick nature, without legal au- 


thority ; or before thoſe who are legally authorized to 
adminiſter ſome kinds of oaths, but not thoſe which hap- 
pen to be taken before them; or even before thoſe who 
take upon them to adminiſter juſtice by virtue of an au- 
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thority ſeemingly colourable, but in truth unwarranted 
and merely void, can amount to perjuries, but are 
altogether idle and of no force. 1 Haw. 174. 


In any judicial proceeding] For tho' an oath be given by 
him that hath lawful authority, and the ſame is broken, 


yet if it be not in a judicial proceeding, it is not perjury 3 
"ho ut it 


uſe ſuch oaths are general and extrajudicial: 
ſerves for aggravation of the offence. Such are, general 
Saths given to officers or miniſters of juſtice, the oath of 
fealty and allegiance, and ſuch like, Thus if an officer 
commit extortion, it is againſt his general oath, but yet 
not perjury, becauſe not in a judicial proceeding ; but 
when he is charged with extortion, the breach of his oath 
may ſerve for aggravation, 3 In. 166. 


f a perſon calleth another perjured man, he may have 


| his action upon his caſe, becauſe it muſt be intended con- 


trary to his oath in a judicial procecding ; but for calling 
him a for ſworn man, no action doth lie, becauſe the for- 
ſwearing may be extrajudicial. 3 Int. 166, 


Swears abſolutely] For the depoſition muſt be direct and 
abſolute; and not, as he thinketh, or remembreth, or 
believeth, or the like, 3 I»/t. 166. 


In a matter material to the point in queſtion] For if it be 
not material, then tho” it be falſe, yet it is no perjury, 
becauſe it concerneth not the point in ifſue, and therefore 
in effect it is extrajudicial. 3 1. 167. 
But it is not neceſſary that it appear to what degree, the 
point in which a man is perjured, was material to the 
iſſue; for if it is but circumſtantially material, it will be 
perjury. L. Raym. 258. | 
Much. leſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion, 
L. Rohm. 889. | 


I hether he be believed or not] It hath been holden, 
not to be material upon. an indictment of perjury at 
common law, whether the falſe oath wereat all credited, 
or whether the party in whoſe prejudice it was. intended, 
were in the eyent any way aggrieved by it or not; inſo- 
much as this is not a proſecution grounded on the damage 
of the party, but on the abuſe of publick juſtice, 1 Haw. 
177. e | 'y e 


2. Sub- 
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2. Subornation of perjury, by the common law, ſeems Snbornation at 


to be an offence, in procuring a man to take a falſe oath, 


amounting to perjury, who actually taketh ſuch oath, 1 


Haw. 177. | 

But it ſeemeth clear, that if the perſon incited to take 
ſuch an oath; do not actually take it, the perſon by whom 
he was ſo incited is not guilty of ſubornation of perjury ; 
yet it is certain, that he is liable to be puniſhed, not only 
by fine, but alſo by infamous corporal puniſhment. id. 


mmon law. 


3. The puniſhment of perjury, and ſubornation of per- Puniſhment of 


jury by the common law, is reſtrained by the ſtatute of the 8 by the 


erjury and ſub · 


5 El. hereafter following; that it ſhall not be leſs, than is common law. 


inflicted by that ſtatute. 


4. Mr. Hawkins ſays, it hath been of late ſettled, that Power of juſtices 
juſtices of the peace have no juriſdiction over perjury at the «> 25h ng 
common law; the principal e reſolution, he 


ſays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theft juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the word treſpaſs (in the commiſſion) in 
its moſt proper and natural ſenſe, is taken for ſuch kind of 
injuries, it ſhall be underſtood in that ſenſe only, or at the 
moſt to extend to ſuch other offences only, as have a di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace; as libels and ſuch like, which on this account have 
been adjudged indictable before juſtices of the peace. 2 
Haw. 40. - . | 
And in the caſe of X. and Bainton, E. 11 G. 2. An in- 
dictment at the quarter ſeſſions for perjury at the common 
law, was quaſhed for want of juriſdiction ; and was ſaid 
to have been done ſo about three years before, in the caſe 
of K. and W:/tineſs, Str. 1088. | 


II. Of perjury and ſubornation by the ſtatute of the 
"OW 5 El. | 


Ass to ſubornation of perjury, in the firſt place, Every 

perſon who ſhall unlawfully and corruptly procure any witneſs to 
commit any wilful and corrupt perjury, in any matter or cauſe 
depending in ſuit and variance, by any writ, action, bill, com- 
. plant, or information, touching any lands, tenements, or here- 
ditaments, or any goods, chattels, debts, or damages; in chan- 


Perjury and ſyb- 
ornation on the 


5 El. c. 9. 


cery, or in any court of record, leet, ancicut demeſne court, 


| hundred court, court baron, or court of chancery ; or ſhall un- 
lawfully and corruptly procure or ſuborn any witneſs which ſhall 


be fworn to teſtify in ku Ang memoriam,——/ball for- 
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" Complaint, or anformatien, 3 Inſt, 64. 


Perjury and ſuboznation; 


Feit 40 l. half to the king, and _ to the party grieved who 


ſhall ſue for the ſame. And if he has not lands or goods worth 
401. he ſhall be impriſoned half a year, and ſtand on the pil- 
lory an hour in open market. And he ſhall be diſabled to be a 
witneſs in any court of rocord. 

And as to perjury, F any perſon either by ſubornation 
or atherwiſe, ſhall wilfully and corruptly commit any wilful 
perjury, by his depoſition in any of the courts before mentioned, or 


being examined in perpetuam rei memoriam; he ſhall forfeit 


201. in like manner, and be impriſoned fix months; and if he 


bat not goods worth 201. he ſhall be ſet on the pillory in the 


market place by the ſheriff, and have both his ears nailed, 


And he ſhall be for ever diſabled to be a witneſs in any court 


NF record. 


And the judge of the court, where the perjury fhall be, 


and the judges of aſſixe, and juſtices of the peace in ſeſſions, 


may inquire, hear, and determine thereof, by inquiſition, pre- 
ſentment, bill, or information, or otherwiſe. | | 
But this act ſhall nit extend to any eccleſiaſtical court. 


Alſo this flatute ſhall not reftrain the authority of any 
the ma- 


judge, having abſolute power to puniſh perjury before 

king thereof, but that every ſuch judge may proceed in the 
puniſhment of all offences puniſhable before the making of the 
faid flatute, m ſuch wiſe as they might have done, and uſed 
to do, to all. purpoſes, ſo that they ſet not upon the offender 
leſs puniſhment, than is contained in the ſaid ſlatute.* 5 El. 
c. 9. 


Any witneſs] If the defendant perjureth himſelf in his 


_ anſwer, in the chancery, exchequer chamber, or the like, 


he is not puniſhable by this ſtatute ; for it extendeth but 


to witneſſes, 3 Int. 166. 


By any writ, action, bill, complaint, or information] It 
hath been reſolved, that theſe words are to be extended to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 


ſubornation of perjury, than on the perjury itſelf, ſhould * 


mean to extend the purview of the law in relation to what 

they eſteemed the leſſer crime, farther than in relation to 

= which they eſteemed the greater, 1 Haw. 179. 5 
. 99, | jb 

But it is to be obſerved, that perjury or ſubornation in 

an action depending by indi&ment, are not within this ſta- 

tute; but only in an action depending by writ, action, bill, 


2 


Perjury and ſuboznation? 
Half to the party grieved] It hath been collected from 


this clauſe, that no falſe oath is within the meaning of this 
ſtatute, which doth not give ſome perſon a juſt cauſe of 


complaint: and upon this ground it hath been ſaid, that 


he who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute; becauſe howſoever 


heinous his offence may be in its own nature, yet when 


it proves in the event to be in maintenance of the truth, it 
cannot be ſaid to give him a juſt cauſe of complaint, who 
would take advantage againſt another from his want of le- 


gal evidence to make out the juſtice of his cauſe. - Alſo - 


from the ſame ground it ſeemeth clearly to follow, that 
no falſe oath can be within the ſtatute, unleſs the party 
againſt whom it was ſworn ſuffered ſome kind of diſad- 
vantage by it; for otherwiſe it cannot be ſaid, that any 


one was grieved by it: and therefore that in every proſe- 


cution upon this ſtatute, it muſt appear upon the trial, that 


there was ſuch a ſuit depending, wherein the party might 


be prejudiced in the manner ſuppoſed, 1 Haw. 181. 


Either by ſubornation or otherwiſe] It is not neceſſary to 


ſet forth in the indictment, whether the party took the 


falſe oath thro' the ſubornation of another, or without 


any ſuch ſubornation, theſe words being only ſuperfluity. 
1 Haw. 179. | | 


Wilfulh and corruptly] Theſe words are neceſſary in an 


inditment or action on this ſtatute, and cannot be ſup- 
plied by adding again/t the form of the flatute, or by con- 
cluding and ſo a wilful and corrupt perjury did commit. 
1 Haw. 178. N 


Juſſices in ſeſſions] And one juſtice (Mr, Dalton ſays) 
may. bind the offender over to the ſeſſions. Dalt. c. 70. 
5 But becauſe the proſecution upon this ſtatute is more 
difficult than by indictment at the common law, offenders 
are ſeldom RET upon this ſtatute, eſpecially at the 
ſeſſions; and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in 
the court of king's bench. ; 


Shall not reſtrain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, &c. proceeding 
upon an indictment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning 
the value of his lands or goods. 1 Haw. 178. 
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| III. Of matters omen 10 tbem both. 


udges may di- t. The jud of aſſize (ſittin the court, or within 2 
A tn 4 ge (ſitting d 4 
perjury. 


may direct any witneſs, if there ſhall appear 
to him a reaſonable cauſe, to be proſecuted for perjury ; 


and may aſſign the party injured, or other perſon under- 


taking ſuch proſecution, counſel, who are to do their duty 
gratis: and ſuch proſecution ſo directed ſhall be carried on 
without any duty or fees whatſoever. And the clerk of 
aſſize, or other proper officer of the court, ſhall give gratis 
to the party injured, or proſecutor, a certificate of the 
ſame being directed, together with the names of the coun- 
ſel affigned him: Which certificate ſhall be ſufficient proof 
of ſuch proſecution being directed; provided that no ſuch 
direction or certificate ſhall be given in evidence on the 
trial. 23G. 2. c. II. / 3. | 975 
On proſecution 2. And in every information or indictment for wiilful 
2 and corrupt perjury, it ſhall be ſufficient to ſet forth the 
to ſet forth the ſubſtance' of the offence, and by what court, or before 


2 of the whom the oath was taken (averring ſuch court or perſon 


to have a competent authority to adminiſter the ſame) to- 


gether with the proper averment or averments to falſify the 
matter wherein the perjury is aſſigned, without ſetting 


forth any part of the record or proceedings either in law 
or equity (other than as aforeſaid), or the authority of 


the court or perſon before whom the perjury was commit- 

mod. 23 C. 4. c. 1. . 1. 
Likewiſe ona 3. And in informations or indictments for ſubornation 
1 of perjury, or for corrupt bargaining or contracting with 
*  ,others to commit wilful and corrupt perjury, it ſhall be 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 


commiſſion or authority of the court or perſon before 


whom the perjury was committed, or was agreed or pro- 
, miſed to be committed. 23 C. 2. c. SP 4 7. 
Inſufficient in- 4. The court generally will not quaſh an indictment 


dictment not nt | : "| 
—— for a crime of ſo enormous a nature as perjury, for in- 


pleading or de- ſufficiency in the caption or body of it, but will oblige 


murrer. the defendant either to plead or demur to it. 2 Haw. 
| 258. | 8 oe Han 
Pvidence, 5+ To convict a man of perjury, a probable evidence 


is not enough; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on 

the fide of the defendant, for otherwiſe it is only oath 

againſt oath, 10 Med. 194. e 


And 
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And the party prejudiced by the perjury, ſhall not be | 
admitted to prove the perjury. L. Raym. 396. 
6. And for a further puniſhment of perjury or ſuborna- Further puniſn- 


tion of perjury, it is enacted by the 2 C. 2. c. 25, (which ment of perjury 
act is made perpetual by the 9 G. 2. c. 18.) that beſides the ſubornation. 


puniſhment already inflicted, the judge may order the of- 
fender to be ſent to the houſe of correction, not exceeding 

7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding 7 years. | 

7. It ſeems that the court will not ordinarily at the certiorari. 
prayer of the defendant grant a certiorari for the removal 
of an indictment of perjury ; for ſuch crime deſerves all 
poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 287. 

8. A perſon convicted of perjury is diſabled from being Perjured perſon 
a juror. 2 Haw. 417. Or a witneſs. 2 Haw. 433. dente te euer 
. Quakers making ſolemn affirmation wilfully and Ck Y 

corruptly, ſhall ſuffer as in caſes of perjury. 8 G. c. b. 

2. | | 
4 10. Perjury and ſubornation are excepted out of the Pardons 
general pardon of the 20 G. 2. c. 52. 


Perſonating Bail. See Ball. 


_ 3 * 


»w 


Petition. 


B* the 13 C. 2. c. 5. No perſon ſhall ſollicit above 20 
h 


ands, to any petition to the king, or either houſe of 
parliament, for alteration of matters eſtabliſned by law in 
church or ſtate, unleſs the matter thereof hath been con- 
ſented to by three or more juſtices of the county, or by the 


major part of the grand jury at the aſſizes or ſeſſions; nor 


ſhall preſent any ſuch petition accompanied with more than 
ten perſons, on pain of a ſum not exceeding 1001. and 
three months impriſonment, on conviction at the aſſizes 
or ſeſſions in ſix months, and proved by two witneſſes. 

But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 
member of parliament after his election, and during the 
continuance of parliament, or to the king, for any re- 
medy to be thereupon had; nor to any addreſs to the king 
by the parliament. | 


Petit larceny. See Larceny, 
Petit treaſon, See Treaſon, | 
1 Peper 


Imported, 


Fineneſs in ma- 
king. 


EW) I 


ſue. 33 H. 8. . . 
| 


PeWter and other metals. 
I. N O perſon ſhall buy, or take by exchange, (or 
otherwiſe take into or within this realm to the 
intent to fell the ſame, 33 H. 8. c. 4. . 7.) any wares 
made out of the realm, of tin or mixed with tin, as diſhes, 
ſawcers, flagons, ſpoons, or any other thing made of tin 
or pewter; on pain of forfeiting the ſame, and the value 
thereof, half to the king, and half to the finder. 25 H. 
And the maſter and wardens of the pewterers, and where 
there are none, the head officer of the town may appoint 

ſearchers, who may ſeize the ſame. ſ. 2. 8 
And perſons interrupting or diſturbing the ſaid ſeizure, 
ſhall forfeit 51. half to the king, and half to him that ſhall 


2. No perſon ſhall caſt or work any pewter veſſel or 
braſs, but that it be as good fine metal as the pewter and 
braſs wrought in London, and as by the ſtatutes of the ſame 
ought to bez on pain of forfeiting the ſame, half to the 
king, and half to the finder. But this not to extend to 
braſs or pewter in the poſſeſſion of any perſon, other than 


the worker, or ſuch as have the ſame to ſell, and being of 


the crafts or miſteries. 19 H. 7. c. 6. | | 

And no perſon ſhall make any hollow wares of pewter, 
to wit, ſalts and pots made of pewter called ley- metal, but 
after the aſſize of pewter and ley-metal within London; 


and the makers ſhall mark them with their own mark, that 


they may avow the ſame by them wrought ; and the ſame 
not ſufficiently made and wrought, and not marked, found 
in the poſſeſſion of the maker or ſeller, ſhall be forfeited ; 
and if the ſame be ſold, the maker ſhall forfeit the value 
thereof, half to the king, and half to the finder or 
ſearcher. id. | *: A | $ 
And the maſter and wardens of the craft of pewterers, 
and where there are none ſuch, the head and governors of 


the city or borough, may appoint ſearchers ; and the juſtices 


be to the king, and half to the ſearchers. id. 


at Michaelmas ſeſſions ſhall appoint two perſons, having ex- 
perience therein, to ſearch within the — * And of all 
ſuch unlawful pewter or braſs as they ſhall find, half ſhall 


And in default of the maſter and wardens not ſearching, 
any perſon having ſufficient knowledge in the ſaid occupa- 
POETS DW | tion, 


* 


Pewter and other metals. 237 


tion, by overſight of the mayor or other head officer of _ | 
Cities or boroughs may ſearch. id. | by: 
3. If any untrue metal or workmanſhip of tin or pew- Offering to ſale. to 
ter be found in any wares brought to be ſold, the mayor of | F 
London, and the maſter and wardens of the pewterers, may 4 
ſearch the ſame in the ſaid city; and in all other cities and {1 
towns where there are wardens, the mayors and wardens l 
ſhall have like authority ; and where there are no war- * 
dens, then the head officers of cities or towns ſhall appoint 10 
ſearchers; and if ſuch new wares wrought of tin and pew- N 


ter be found defective, and in the poſſeſſion of the ſeller, Y 
the perſon putting them to ſale ſhall forfeit the ſame, b 
half to the king, and half to the ſearcher or finder. 4 H. 1 


8. 7. f 7. | . N 
4. N 48 uſing the crafts of pewterer and brazier, Selling, where. | 
ſhall ſell or change any pewter or braſs, at any place, but F 
only in open fair or market, or in his own dwelling houſe, | 4 
except he be deſired by the buyer of ſuch ware; on pain of 1 


10 l. half to the king, and half to him who ſhall ſeize or 
ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. /. 6. | 


F. Perſons uſing the buying and ſelling of pewter, or Falte weights [ 
braſs, who ſhall occupy any falſe beams or weights, and 1 
every perſon uſing the ſame, ſhall forfeit 208. half to the | 


king, and half to him that ſhall ſue ; and alſo the beams 


to him that ſhall ſeize them. 19 H. 7. c. 6. |; | 
And if the offender be not ſufficient to pay the forfei- # 
ture, the mayor or other head officer, where he ſhall be 


found, ſhall put him in che ſtocks, and ſo keep them till 


the next market day next adjoining, and in the market , | 


place put him in the pillory all the market time. id. 


6. No perſon ſhall carry over ſea, any braſs, copper, Exporting. 


latten, bell metal, pan metal, gun metal, nor ſhroff me- 


tal, whether it be clean or mixed (tin and lead only ex- | 4 
cepted); on pain of forfeiting double the yalue thereof f 


(and 10 l. for every thouſand weight, 2 & 3 Ed. 6. c. 


37.) half to the king, and half to him that ſhall ſue, 
33 H. 8. c. 7. . 5 


(| 
| 


Pheaſants. See Game. | 


Phyſicians, L 
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- 


empted from of- py and 
kices, 


. — — ————— 
— — — — — 


Phyſicians, 


— 1 got to . Ne recuſant eonvict ſhall praQiiſe phyſick, nor uſe 
praftife phyfick., 7 the trade of an apothecary, on pain of 100 l. 
3 J. c. 5. , 8. 


Apothocary en- 2 · Apothecaries e Zeke and ſeven miles thereof, 
5 from of- and alſo apothecaries in any other place who have ſerved : 


ſeven years apprenticeſhip, ſhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and all 
other pariſh, ward, and leet offices, and from being put 
on any jury or inqueſt. 6 W. c. 4. 

Surgeons ex- the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
— from of- the ghar Sr ip, watch, and all manner of office bearing 


any armour, and alſo of all inqueſts and juries within 
London. | 


And by the 18 6. 2. c. 15. All frames of the "8 
geons company in London, fhall be exempted from the 
office of conſtable, ſcavenger, overſeer of the poor, and 


other parifh, ward, and leet offices, and from ſerving on 


juries and inqueſts. /. 10. 

And Mr. Hawkins, ſpeaking of the former of theſe "big 
tutes, ſays; it ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have. been al- 
lowed the like privilege; that is, whether in London or elſe- 
where. 2 Haw. 64. 

Phyſicians ex- 4. By the 32 Py 8. c. 40. The preſident of the com- 
llowſhip of the faculty of phyſick in Lan- 
don, and the commons and fellows of the ſame, ſhall be 


diſcharged of watch and ward there, and ſhall not be 


choſen conſtable, or any other officer. /. 1. 


Yet it ſeems to have been holden, that the equity of this - 


act, doth not extend to other phyſicians not mentioned in 
it; perhaps for this reaſon, becauſe phyſicians have no 


ſuch ſpecial cuſtom. for their diſcharge, as ſurgeons are 


ſaid to have. 2 Haw. 64. 

And it ſeemeth that a "railing phyſician, being cho- 
ſen conſtable in purſuance of a cuſtom in reſpect of his 
lands in a town, has no remedy for his diſcharge; for that 
there are no precedents of this kind, and his calling is pri- 
vate; yet if he be choſen conſtable of a town, Which hath 
ſufficient perſons beſides to execute this office, and no 
ſpecial cuſtom concerning it, perhaps he may be relieved 

| by the king O _ 2 Haw, 63. 


2 -- 8. Al 


r 


ſearching for faulty apothecary wares. 1 Mar. jeff. 2. 
c. | 9 2 


caution ignorant people not to be too buſy in this kind in 


x. PILLORY is derived from pilaftre, a pillar ; for Pillory and tyms 


A pillory and tumbrel to puniſh offenders; and it ſeems that hem. 


Phyſictans. IP . i 


55 
5. All juſtices, mayors, ſheriffs, bailiffs, conſtables, and 2 | 
other officers in London, ſball affiſt the preſident of the col- = 
lege of phyſicians, and perſons by them authorized, in 4 


6. H phyſician gives a perſon a potion without any Phyſician killing 
intent of doing him any bodily hurt, but with intent to“ ent. = | 


cure or prevent a diſeaſe, and contrary to the expectation k . 


of the phyſician it kills him, this is no homicide; and the | | 
like of a ſurgeon. And I hold their opinion (ſays lord [| 
Hale) to be erroneous, that think if he be no licenſed | 1 

ſurgeon or phyſician, that occaſioneth this miſchance, that 1 


then it is felony; for phyfick and ſalves were before li- 4 


cenſed phyſicians and ſurgeons ; and therefore if they be b 
not licenſed according to the ſtatute of the 3 H. 8. c. 11. 4 


or 14 H. 8. c. 5. they are ſubje& to the penalties in the 


ſtatutes, but god forbid that any miſchance of this kind 
ſhould make any perſon not licenſed guilty of murder or 
manſlaughter. Theſe opinions therefore may ſerve to 


tampering with phyſick, but are no ſafe rule for a judge | ; 
15 Pick- pocket. See Larceny. | 

| Pigeons, See Game, 1 

— . - — ht 3 5 


Peilloꝛv and tumbꝛel. 5 


it is a wooden pillar, wherein the neck of the brel, what. 
offender is put and preſſed: which kind of puniſhment is 
very ancient, and was uſed by the Saxons. 3 Inſt. 219. 
he tumbrel ſeemeth to have been the ſame anciently 
with the ducking /{ool; an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, uten. : | 
to the etymology of lord Coke, who tells us, that the wo 9 
tumbrel ſignifieth a dung cart. Lamb. 61. 3 Infl. 219. 9 
2. Every one that hath a leet or market, ought to have Who ſhall find 9 


a leet may be forfeited for not taking care to have a pil- 1 bl 
lory and tumbrel. 3 In/t. 219. 2 Haw. 75. | | 


240 Pillozy and fumbzel. 


Infamy of the 3. They that have been adjudged to the pillory or tum- 
raninubent. prof, are Fu infamous, that they Gal not ba — to be 
jurors or witneſſes. 3 Intl. 219. = | 

28 in- 4. And for that the judgment to the pillory or tumbrel 
Sit doth make the delinquent infamous, the juſtices of the 

* peace ſhould be well adviſed before they give judgment of 


any perſon to the pillory or tumbrel, unleſs they have 


good warrant for their judgment therein. Fine and im- 

priſonment, for offences fineable by them, is a fair and 

: ſure way. 3 inſt. 219. h ME = 4; 
2 wa 5. But by ſeveral ſtatutes the puniſhment of the pillory 


uſers of falſe weights, and many others. 


-. Plague. 

—_—_ nod LL veſſels, perſons, and goods coming from any 
85 place, from whence the king, with the advice of 
bis privy counſel, ſhall judge probable that the infection 

may be brought, ſhall be obliged to make their quarentine 

in ſuch places, for ſuch time, and in ſuch manner as ſhall 

be directed by him, or by his order made in council, and 

notified by proclamation, or publiſhed in the gazette. 

_ , © P35 38 i ty NP: | | 

Orders for qua- © 2+ And when the king ſhall make any orders concern- 
rentine tobe ing quarentine, and notify the ſame by proclamation, or in 
read in churches. the gazette, the ſame ſhall be publickly read the next ſun- 
day, and the firſt ſunday in every month afterwards (during 
the time ſuch orders ſhall continue) immediately after 

Prayers, in all places ſet apart for divine worſhip, within 

ſuch places as ſhall be ſpecified in ſuch proclamation or 

en, d ted | bs 
Watchmen to be 3. And the juſtices of the counties adjoining, or one of 
appointed. them, ſhall forthwith, when quarentine {hall be appointed, 


cauſe watches to be kept by day and night, in the moſt. 


proper and convenient places, within the ſeveral adjacent 
_ pariſhes ;* who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the charge of ſecing 
the qurentine duly performed, or as ſhall be licenſed by 
ſuch perſon having charge of the quarentine. 9 An. c. 2. 


4 


is ſpecially ordained ; as in the caſe of bakers, foreſtallers, 


r POT AS OMAGBaoOtN 


1 . ears oa add a. 
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* 


Plague. 
And if any ſuperintendant of the quarentine, or watch- 
man, ſhall neglect his duty, he ſhall be guilty of felony 


without benefit of clergy. 26G. 2. c. 6. / 17. 


4. And if the plague ſhall appear on board any ſhip, be- 
ing to the northward of Cape Finifterre, the maſter ſhall 
immediately proceed to the harbour of [St. Helen's Pool, be- 
tween the uninhabited iſlands of St. Helen's, Tean, and 
North Withell, or to ſuch other place as his majeſty by ad- 
vice of his privy council ſhall appoint; 29 G. 2. c. 8.] 


where he ſhall make known his caſe to ſome officer of the 


Maſters of ſhips 
to give notice, 


euſtoms; who ſhall immediately acquaint ſome cuſtom 


houſe officer. of ſome near port of England; who ſhall with 
all poſſible ſpeed ſend intelligence thereof to a ſecretary of 
ſtate: and the ſhip ſhall remain there till his majeſty's plea- 
ſure be known; nor ſhall any of the crew go on ſhore. 
But if he ſhall not be able to make the iſlands of Scilly, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 


in ſome open road, till he receives orders from his majeſty 


or his privy council; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons. And the ſaid maſter or any other 
perſon on board, who ſhalt be difobedient herein, ſhall be 
guilty of felony without benefit of clergy; and may, be 
tried where the offence ſhall be committed, or where he 
ſhall be apprehended. 26 G. 2. c. 6. /. 2. 

5. And when any country or place is infected, or when 
any order ſhall be made by the king concerning quarentine, 
as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authorized to ſee quarentine performed, ſhall go 


off, or cauſe ſome other perſon to go off, to ſuch veſſel; 


who ſhalb at a convenient diſtance, demand of the com- 
mander, the name of the ſhip; the name of the comman- 
der ; at what place the cargo was taken on board ; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague ; 


| how long ſhe hath been in her paſſage; how many perſons 
were on board when ſhe ſet fail ; whether any, and what 


perſons, during the voyage, have been or are infected; 


how many died in the voyage, and of what diſtemper ; 


what veſſels he, or any of his company with his privity, 


went on board, or had any of their company come on 
board his ſhip, and to what place they belonged; and alſo 


the true contents of his lading, to the beſt of his know- 


— 


b Q » otherwiſe, 


ledge: And if it ſhall appear on ſuch examination, or 


Veſſels to be ex» 


amined. 
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| Off cer neglect · 
ns } hail negien his duty herein; he ſhall forfeit his office, ne 


Plague: 


otherwiſe, than any perſon on board is infected, or that 
ſuch ſhip is obliged to perform quarentine; the officers of 
any of his majeſty's ſhips of war, or of any forts or garri- 
ſons, and all other his majeſty's officers whom it may con- 
cern, and others whom they ſhall call to their aſſiſtance, 
ſhall, on notice thereof, oblige ſuch ſhip to repair to the 
place appointed for quarentine, be it by firing of guns, or 
other force: And if ſuch veſſel ſnall come from any place 
infected, or have any perſon on board infected, and the 
maſter ſhall conceal the ſame, he ſhall be guilty of felony 
without benefit of elergy; and if he ſhall not make a true 
diſcovery in any other of the particulars, he ſhall forfeit 
200 J. half to the king, and half to him that ſhall wes l 
26 G. 2. c. 6. J. 3. 
6. And if any officer, of the — — or othet eee | 


100 l. in like manner. 26 G. 2. c, 6. % 11. 
Maſter to de“ wer 


and manifeſt as he ſhall have received from any Britiſh con- 


ſul, together with his log-book and journal; on Pam we 5 


500 l. in like manner. 26G, 2. c. 6. . 44 


Obedience in- 8. And all perſons, liable to perform quarentine, wall 
' fored, be ſubject to ſuch orders as they ſhall receive from the offi- 
cers authorized to ſee it performed; who ſhall have power 
to inforce obedience, and in caſe of eee g, to call others 
to their aſſiſtance. 26 G. 2. c. 6. .. 9. Da 
Skips boats may 9. And any officer of the cuſtoms, or others, directed 4 
de ſeized. to take care of the quarentine, may ſeize any boat _—_— 


ing to ſuch veſlel, and detain the m till n be 
performed. 9g 285 * 
Pepalty of quit- 10. And if the commander of the Pea ſhall go himself 


Ting the ſhip. or permit ny ſeaman or pallenger to go on ſhore, or on 
er veſſel, during the quarentine, without li- 
cence of the perſon having charge of the quarentine; * 2 


board any ot 


ſhip and tackle ſhall be forfeited to the king. 9 A. c. 2. 


And if any perſon ſhall come on ſhore, or go aboard, . 
any other ſhip; the perſons appointed for ſeeing quarentine- | 
duly performed, may compel him to return and continue 
during the quarentine: And ſuch perſon ſo leaving ſuch” 
ſhip, and being thereof (after expiration of the quarentine) 
convicted by oath of one witneſs, before one juſtice near, 
ſhall forfeit not exceeding 201. to be paid immediately to 


ſuch juſtice, who may reward the informer thereout not 


exceeding a third part, and pay the remainder (charges de- 


ducted) to. the poor of the pariſh where the conviction ſhall 
| be; 


7. And the maſter, after his arrival at the place of wg | 
bus credentials. rentine, ſhall deliver on demand to the chief officer ap- 
pointed to ſee quarentine duly performed, ſuch bill of health 


him that ſhall ſue. /. 5. a | 
11. And if any perſon ſhall go on board, and return Perſons going 


be; and in default of payment, he may commit him to 


the houſe of correction, to be kept to hard labour not ex- 
ceeding one month. 9 An. c. 2. 


And ” the 26 C. 2. c. 6. If the maſter ſhall quit, or 
* 


knowingly permit any perſon to quit the ſhip, by going 
on ſhore, or on board any other veſſel, before the qua- 
rentine ſhall be performed, unleſs in ſuch caſes as ſhall be 
permitted by the orders concerning quarentine; or if he 
ſhall not, in convenient time after notice, cauſe the veſſel 
and lading to be conveyed to the place appointed for qua- 


rentine, he ſhall forfeit 500 l. half to the king, and half to 


him that ſhall ſue : And if any perſon ſhall ſo quit ſuch ſhip, 
all perſons by any kind of force may compe! him to re- 


turn; and he ſhall for ſuch offence be impriſoned ſix 


months, and forfeit 2001, half to the king, and half to 


from any ſhip, during the quarentine, without ſuch li- board. 


cence; he may be compelled by the perſons appointed as 
aforeſaid, to return and continue on board during ſuch 
quarentine; and the maſter of ſuch ſhip ſhall there keep 
and maintain him. 9g An. c. 2. | 
12. When any part of Great Britain, Ireland, Gu 
Ferfey, Alderney, Sari, or Man, France, Spain, Portal 


clamation may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from ſailing out of port, till ſecu- 
rity be firſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with ſureties, in the penalty of 
3001. that he ſhall not go to or touch at any place men- 
tioned, in the proclamation ;| and that the maſter and every 


mariner and paſſenger ſhall, during the time aforeſaid, not 


go on board any other veſſel at fea ; and that he ſhall not 
permit any perſon: to come on board ſuch boat or veſſel at 
fea; and ſhall not receive any goods out of any other veſ- 
ſel ; for which bond no fee ſhalt be taken. And if ſuch 
boat or veſſel ſhall' ſail before ſuch ſecurity given, the 
ſame, together with the tackle and furniture, ſhall be for- 
feited to the king; and the maſter and every mariner there- 
in, being thereof convicted, on his appearance or de- 
fault, on oath of one witneſs,” by one juſtice where the 
offender ſhall be found, ſha} forfeit 201. half to the in- 
former, and half to the poor of the pariſh where the of- 
fender ſhall be found, by diſtreſs ; and for want ſufficient 
diſtreſs to be committed to priſon for three months. 26 
G. 2. c. 6. . 19. | | 

| 22 13. When- 


"4 


£7, In what caſe 
„ ſmall veſſeis 


. . , hall de al · 
or the low countries ſhall be infected, the king by pro- val e Ip 


2 


| POOLE: 
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| Lazarets tobe 13. Whenever the king, with the advice and conſent of 5 
ted. parllament, ſhall direct lazarets to be provided, for receiv- 999 
ing of perſons obliged to perform quarentine, or for airing 
of goods, it ſhall be lawful to erect the ſame, either in any 
waſte grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral enn of any perſon whatſoever, not 
being a hoaſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as ſhall 
be agreed on between the perſons intereſted, and any two 
perſons appointed by the king under his ſign manga; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions give to the occupier a notice in wri- 
ting, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſſions. And the juſtices there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury, and the judgment of the juſtices 
thereupon, ſhall. be concluſiye, and finally bind all parties; 
. thereupon the king ſhall hold ſuch grounds for ſuch 
”— he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be ſo aſſeſſed. 26 C. 2. 
c. 6. J. 6. | | : 
224 the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and all goods comprized in 16. to re- 
pair or be conveyed to ſome of the ſaid lazarets, or to 
ſuch other places as ſhall be provided according to ſuch 
-oeders. -1<&.þ. 7. -... 3 a, 
And if any perſon ſhall refuſe or neglect to repair, 
within convenient time after notice, to the lazaret, or 
other place appointed, or ſhall eſcape or attempt to eſcape 
from thence, before quarentine performed; the watch- 
men, and other perſons appointed to ſee quarentine per- 
formed, by force may compel him to repair or return thi- 
ther: and every perſon ſo refuſing or neglecting to re- 
pair thither, and alſo every perſon actually eſcaping, ſhall 
: be guilty of felony without benefit of clergy. id. J. 8. 
Perfons entring 14. And if any perſon not infected, nor liable to per- 
| lazarets, not to form quarentine, ſhall enter any lazaret, or other ſuch 
return till quz= place, and ſhall return or attempt to return, unleſs as per- 
formed. mitted by ſuch orders; the watchmen, or other perſons 
appointed, by force may compel him to return and 2. 
orm 
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form quarentine: and if he ſhall actually eſcape before he 
hath performed the ſame, he ſhall be guilty of felony with- 
out benefit of clergy. id. ſ. 10. | 5 

15. And the mayor, head officers, and juſtices of the — 8 
peace of every city, borough, town corporate, and places zufccted. en 
privileged, or any two of them, may aſſeſs every inhabi- 

tant, and all houſes of habitation, lands, tenements, and 
hereditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſes, and levy 
the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall not find any goods to levy the ſame ;\ 
then upon return thereof, they ſhall by warrant cauſe the 

erſon to be arreſted, and committed to gaol till he ſhall 


r | 3 
& if the mttabttants of ſuch place ſhall find themſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the faid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly 
ſums as they ſhall think reaſonable, to be levied by their 
warrant by ſale of goods, and in default thereof, by im- 
priſonment as aforeſaid. id. ſ. 4. | 
And if the infection ſhall be in a town where. there 
are no juſtices, or in a village or hamlet; then Who ju- 
flices of the county may aſſeſs the inhabitants of the 
county, within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think fit, for the reaſonable 
relief of places infected; to be levied by their warrant by 
ſale of goods, and in default thereof by impriſonment as 
aforefhig. { . > | : 
All which ſaid taxes ſhall be certified at the next quarter 
ſeſſions, for fuch town or county reſpectively; and there 
they may order the ſame to continue, or be enlarged or 
extended to any other part of the county, or otherwiſe 
determined, /. 6. So | 
Officer making default in levying the ſame, ſhall forfeit 
10s. to be employed to the charitable uſes aforeſaid. /. 6. 
But it is not ſaid how this penalty ſhall be levied. 
16. And the juſtices, mayors, and other head officers, Searchers for 1 
may appoint within their limits ſearchers, watchmen, ex- Places infected. 1 
aminers, keepers, and buriers for the places infected; and is 


give them directions, and ſwear them for the performance | 4 | 
thereof, 1 F. c. Zr. { 9. | 1 
17. If any perſon ſhall conceal from the officers of qua- Secreting goons ( 


rentine, or convey any letters or goods from any ſhip under under quaren» 


Damaging goods. 


Plague. 
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quarentine, or from any lazaret; he ſhall be guilty of fe- 
lony without benefit of clergy. 26G. 2. c. 6. . 18. 
18. If any officer or other perſon ſhall imbezi] or damage 
any goods performing quarentine , he mall pay treble da- 
mages, with full coſts. 26 G. 2. c. 6. /. 11. 


19. After quarentine performed, and on proof thereof 
— per- by the oaths of the maſter and two other perſons of the 


ſhip, or by the oaths of two credible witneſſes before the 
cuſtomer, comptroller, or collector of that or the next 
port, or their deputies, or a juſtice near, and that the veſ- 
fel and every ſuch perſon are free from infection; and after 
producing a certificate thereof ſigned by the chief officer 
who ſuperintended the quarentine ; ſuch officer of the cuſ- 


toms, or juſtice, ſhall give a certificate thereof (gratis), and 


thereupon the veſſel and every ſuch perſon ſhall be liable 
to no farther reſtraint. 26 G. 2. c. 6. /. 13, 14. 

And all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 
given by the chief officer appointed to ſuperintend the qua- 
rentine and airing of ſuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
troller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on certificate and return 
of ſuch proof by ſuch cuſtom houſe officer to the com- 
lers of the cuſtoms, they or two of them by their 
order ſhall diſcharge the ſame. /. 15. > : 

And if any perſon ſhall take any ſee for ſuch oath, order, 
or certificate; he ſhall forfeit 1001. half to the king, and 
half to him that ſhall ſue. /. 16. 12 85 

And if any ſuperintendant of the quarentine, or watch- 


man, ſhall in ſuch caſe give a falſe certificate; he ſhall 


be guilty of felony without benefit of clergy. /. 17. 
Note; the abovementioned act of the g Ar. was re- 
pealed by the 7 G. . 1. c. 3. but was revived by the 
8 G. c. 8. which enaets, that neither the ſaid ſtatute of the 
7 G. nor any thing therein contained, ſhall continue in 
force longer than Mar. 25. 1723. | 8 
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2 VERY perſon who ſhall for hire, gain, or reward, 
act, or cauſe to be acted, any play or other enter- 
tainment of the ſtage, or any part therein, if he ſhall have 


no legal ſettlement where he acts, without authority from 


ec 
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Players. 


the king or the lord chamberlain, ſhall be deemed a rogue 
and vagabond within the 12 An. (which act is repealed'; 
but the fame is re- enacted 'by the 17 G. 2. c. 5.) 10G. 
2. & 3. 


not alſo ſuffer as a'vagrant. /. 2. 


2. And if any play, or part est be acted in any 


place where wine, ale, beer or other liquors ſlrall be fold, 
the ſame ſhall be deemed to be acted Tor gain, hire, and re- 
ward. 1. 7. 


3- And no perſon ſhall for hire, gain, or reward, act | 


or cauſe to he acted any new play, or any part cher pink, or 
any new part added to an old play, or any new prologue 
or epilogue, unleſs a true copy thereof be ſent to the lord 
chamberlain, 14 days before the acting, together with an 
account when and where it is intended to be acted, ſigned 
by one of the managers. /. 3. 

And the lord chamberlain may prohibit the ſame as he 
thinks fit; and if any perſon ſhall act without ſuch copy 
being ſent, or againſt ſuch prohibition, he ſhall forfeit 501. 
and the licence of the playhouſe ſhall be void. / 4. 

4. And no perſon ſhall be authorized to act, except 
within the liberties of the city of Meſiminſter, and where 
the king ſhall reſide, / 5. 


5. All the faid pecuniary penalties may be reeds i; in 


the courts at V eftminfler ; or before two juſtices, by the 


oath of one witneſs, or confeſſion, to be levied by diſtreſs ; 
and for want of ſufficient diſtreſs, the offender to be com- 
mitted to the houſe of correction, not exceeding ſix months, 


to be kept to hard labour; or to the common gaol, not 


exceeding ſix months, without bail or mainprize ; Perſons 
aggrieved by order of the juſtices may appeal to the next 
ſeſſions : The ſaid penalties to be diſtributed, half to the 
informer, wid; half to the poor. / 6, 


| ne Ses Erciie, 5 
Pluries capias. See ]JNoceſs. 
Poiſon. See Pomicide, 
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Polygamy. 


IGAMY is, where a man has. two wives e 
ſively, Polygamy where he has ſeveral wives at the 
fame time. 3 I. 88. Stam. 1 34+ 
Q 


* ; By 


5 


Or REAR he ſhall forfeit 501. in which caſe he ſhall. 
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' Polygamy. 
By the ſtatute of the 1 J. c. 1 You perſon within bis 
majeſty's dominions of England and ales, being married, 


ſhall marry any perſon, the former huſband or wife being alive; 
ſuch offence ſhall be felony but. within clergy). 


If the firſt marriage was beyond ſea, — the latter in 
England, the party may be indicted here, becauſe the latter 


marriage makes the offence ; but if the firſt marriage was 
in England, and the latter beyond ſea, it ſeemeth that the 
offender cannot be indicted here, becauſe the offence Was 
not within the kingdom. Kel. 79, 80. 

But this act ſhall not extend to any porſon, * ahh 0. 
or wife ſhall be continually remaining beyond the ſeas, by the 
ſpace of ſeven years together. id. 

And this, altho' the party in England hath notice, that 
ſuch huſband or wife is 12 1 H. H. 693. 3 

Nor to er ſon whoſe Nee or 
her ſel If, Se ; he he, by the = of ſeven po > to- 
gether, in any part of his mazeſly's dominions, the one of i them 
not knowing the other to be living within that time. id. | 

Nor to any perſon who ſhall be, at the time of F ſuch marriages 
divorced by ſentence in the eccleſiaſtical caurt, 


And this divorce is to be underſtogd not only 4 vinculo_ 


matrimenii, as for precontract, conſanguinity, or affinity, 
which diflolveth the marriage, and therefore needeth not 
this pfbviſo; but alſo, and chiefly a menſa & thore, as for 


adultery, which diſſolveth not the marriage, yet in reſpe&t 
of the generality of the words, a perſon divorced only 6 
menſa & thoro is privileged from being a felon in marrying 


again, although the ſecond marriage is void. 3 wt. 89. 
1 H. H. 694. 

Nor to any perſon whoſe former marriage hath been, by ſen- 
tence in + eccleſigſtical court declared to be void, dr of none 

ett. 1 
7 to any perſon, by reaſon f any former marriage _ 
within age of conſent. id. That is, either the woman being 
under 12, or the man under 14. 3 ft. 89. 

On a proſecution upon this ſtatute, Fong arſt and true 


wife is not to be allowed as a witneſs ainſt the huſband; 


but it ſeems clear, that the ſecond wife may be admitted 
to prove the ſecond marriage, for ſhe is not his wife 0 
much as de facto. 1 H. H. 693. 


Pond. | See Game, 
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FF ONCERNING the binding and ordering of pariſh 


and other apprentices, ſee title Appjentices. 
Concerning the filiation and maintenance of baſtard chil- 
dren, ſee title Baſtards. 1 | 
Concerning the ordering of ſervants, and other workmen 
and labourers, fee title Servants, | 
For thefe do fall in with this title, no further than as they 


happen to become poor: Upon which account, their ſettle- 


ments are here treated of; but nothing otherwiſe in parti- 
eular concerning tle. 


After having premiſed one general clauſe in the ſtatute of 
the 17 & 2. c. 38. f. 4. which ſeems to affect the whole law 
relating to this title, to wit, That z any perſon ſhall be ag- 

y the churchwardens and 
overſeers, or by any of his majeſty's juſtices of the peace, he may, 
giving reaſonable notice ts the churchwardens or overſeers, ap- 
peul to the next general or quarter ſeſſions, where the ſame ſhall 


be heard, and finally determined; but if reaſonable notice be 


net given, then they ſhall adjourn the appeal to the next quarter 
ſeſſions; and the court may award reaſonable caſis to either party, 
as they may do by the 8 & N W. in caſe of appeals concerning 
ſettlements ; (This being premiſed) I ſhall treat of this ex- 
tenſive title in the following order: That is to ſay, 


I. Concerning the appointment of overſeers, 

.. with their duty thereupon. 

II. Of ſettlements. | 

III. Of removals. | 

IV. Of the poor rate, and other helps to- 

wards their relief. 

V. Of the relief and ordering of the poor. 

VI. Of the overſeers account. 5 
VII. Penalty of overſcers for the neglect of 

their duty. 13 | | 

VIII. Indemnity of overſeers in the perform- 
ance of their duty, 
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of overſeers, with their duty 


I. Appointment 
| thereupon. 


Appointment of . Anciently, the maintenance of the poor was chief- 
everſcers in pa- 


ly an eccleſiaſtical concern. A fourth part of the tithes 
in every pariſh was ſet apart for that purpoſe. The 
miniſter, under the biſhop, had the principal direc- 
tion in the diſpoſal thereof, aſſiſted by he churchwardens 
and other principal inhabitants. Hence naturally became 
eſtabliſhed the parochial ſettlement. Afterwards, when 
the tithes of many of the pariſhes became approp:;ated to 
the monaſteries, thoſe ſocieties had ſome ſhare likevfſe (by 
reaſon of the ſaid tithes, and other donations for that pur- 
poſe) in the relief of the poor. And the reſt was made 
up by voluntary contributions, By the ſtatute of the 
27 H. 8. c. 25. The <hurchwardens, or two other ot every 
pariſh, were to make collections for the poor, on ſuis, 
—— By the 5 & 6 Ed. 6. c. 2. Che miniſter ond chien 
dens were annually to appoint two able perſons or more to he 
gatherers and collectors of alms for the poor. —- Þy whe 

El. c. 3. The pariſhioners were to chuſe the ſaid [cole 

Hors and gatherers for the poor. - By the 14 El. c. 5. 
The juſtices were to appoint collectors for the poor within 


every pariſh; and were alſo to appoint the oberlter of the 


poor, whoſe office was nearly the ſame as it is at preſent, 
except only for collecting the money, which was done by 
the aforeſaid gatherers or collectors. By the 18 El. c. 3. 
The juſtices were to appoint collectors and governozs of 
the poor. —— By the 39 El. c. 3. The churchwardens of 
every pariſh, and four ſub/tantial houfholders there, being 
ſubſidy men, or for want of ſubſidy men, four other ſub- 
ſtantial houſholders, to be nominated yearly in eaſter week 
by two juſtices (1 Q.) were to be called overſeers of the 
poor of the ſame pariſh. 


Joweth : | | 15 
The churchwardens of every pariſh,” and four, three, or two 
ſubſtantial houſpolders there, as ſhall be thought meet, having 


reſpect ta the greatneſs of the Pariſh, to be nominated yearly in 
Eaſter week,” or within one month after Eaſter, under the hand 
and ſeal of two or more juſtices of the peace in the ſame county, 
whereof one ta be of the quorum, dwelling in or near the pariſh 
or diviſion, ſhall be called overſeers of the por of the ſame pa- 


riſh, 43 El. c. 2. ſ. 1. I 
Hike 3 »- Al 


And ſo it continues with ſome 
ſmall variation, by the ſtatute of the 43 El. c. 2. as fol- 
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P oo (Overſeers): 
And by the 13 & 14 C. 2. c. 12. Whereas the inhabitants 
alhire, Cheſhire, Derbyſhire, Yorkſhire, Northum- 
erland, the biſhoprick of Durham, Cumberland, and Welt 
morland, and many other counties in England and Wales, by 
reaſon of the Iargeneſs of the pariſhes, cannot reap the benefit 


of the. faid act of the 43 El. it is enacted, that all and every 


the poor, needy, impotent, and lame perſons, within every totun- 
ſhip or village within the ſeveral counties aforeſaid, ſhall be 
maintained, provided for, and ſet on work, within the ſeveral 
and reſpective townſhip and village, wherein he ſhall inhabit, 
or wherein he was laſt lawfully ſettled ; and there ſhall be yearly 


choſen and appointed two or more overſecrs, within every of the 
ſaid townſhips or villages reſpeftively. ſ. 21. | 


And by the 17 G. 2. c. 38. In every townſhip or place 
where there are ns churchvardens, the overſcers alone may att 
in all reſpes, as churchwardens and overſeers may do in other 
Places, by virtue of this or any former att. ſ. 15. 

nd if ary overſeer ſhall die, or remove, or become inſolvent, 
before the expiration of his office, two juſtices (on oath thereof 
made) may appoint another in his ſtcad. ſ. 3. | 

And / in any place there ſhall be no ſuch nomination of over- 
ſeers as is before appointed, every juſtice of the diviſion ſhall for- 
feit 5 l. to the poor of ſuch place, to be levied by the churchwar- 


dens and overſeers, or one of them, by diſtreſs, by warrant 
Ir om the ſeſſions. 43 KEE: ©: . ic. | | 


The churchwardens] Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 El. 
And hereby they need no formal appointment to the of- 


fice of overſeer, but the ſtatute declares them to be ſuch, 


and requires' others to be added to them by the nomination 
of the juſtices. | 


O every pariſh] In the caſe of the King againſt-Seven and 
Arnold, T. 29 C 30G. 2. two juſtices appointed Seven and 
Arnold, ſubſtantial houſholders in the precin& of the Tower 
within, ' otherwiſe called the pariſb of St. Peter ad vincula, to 
be overſeers of the poor of the ſaid precinct. It was ob ected, 
that this appointment is not warranted by the ſtatute, which 
requires that the churchwardens of every pariſh, and four, 


thrce, or two ſubſtantial houſholders there, ſhall be appointed 


overſeers of the poor of the ſame ꝓariſn. Mr. Juſtice Deniſon 
delivered the reſolution of the court (Ryder Ch. J. being 
dead, but concurring with the other juſtices before his 
death): This is not a good appointment under the 4.3 El. 
c. 2. which requires them to be appointed within a pariſh; 
neither is it good within the ſtatute of 13 & 14 C. 2.c. fr 
of | . Whic 
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| P3992: (Overſeers.) 
which ſays, that there ſhall be yearly appointed two or 
more overſeers within every t9wnfhip and village reſpectively. 
Precin? is a word of ambiguous ſignification; it is not a 


boundary of any pariſh or vill; it may be more than a pa- 


riſh, or may be leſs. If it was a pariſh or vill by reputation, 
it might have been good (Cro. Car. 92. 394-); but the 
court cannot intend this precinct to be a vill, and the words 
of the ſtatute ought to be purſued. Neither will the words 
otherwiſe called the pariſh of St. Peter ad vincula, aid the want 
of this in the appointment: for in all conſtructions of alia: 
AF, the words that go before the alias dic“ muſt be pre- 
fumed to be true; as in an indictment, the addition of 
the party not coming till after the alias die? will vitiate 


the indictment, for what precedes the alias dif is the 


true and proper appellation. If in this cafe the alias dict 
kad come after the pariſh of St Peter, it would have done. 
And the appointment was quaſhed. ; 


Pariſh). E..8G. King and the inhabitants of Rufford. A 


mandamus was directed to, the juſtices of the peace of the 
county of Nottingham, reciting that within the vill of RA. 


the poor, and that there are no churchwardens or over- 


ſeers to make a rate, and that there are poor unprovided 
for; therefore it commands them to appoint ovérſeers. 


They return that the vill of Red is part of no pariſh, 
but time cut of mind has been extraparochial, without 
church, chapel, or parochial rites, and that there never 
have been any overſeers of the poor; and for that cauſe 
they cannot appoint. And there having been only an ex- 
trajudicial opinion of the court, in the caſe of Dobing and 
Stokeland, H. 11 Ann. that overſeers of the poor might 
be appointed in an extraparochial place; the court direc- 
ted an argument, that the point might be ſolemnly de- 
termined, And after argument and conſideration of ak 
the ſtatutes relating to the poor, the court were of opi- 
nion, that the powers given by the 43 El. to be executed 
in pariſhes, were by the 13 & 14 C. 2. extended to all 
townſhips and villages, whether parochial or extraparo- 


_ chia] ; that although moſt of the foreſts in England are 


extraparochial, yet notwithſtanding they ought to main- 

tain their own poor; and conſequently overſeers might 

be appointed: for which pu: poſe in this caſe a peremptory 
mandamus was awarded. Str. 512. 

For the ſtatute directeth overſeers to be appointed with- 

in the ſeveral townſhips and villages within the ſeveral 

| countres 
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counties (without a within the ſeveral pariſpes in the | 
ha 


ſaid counties); ſo that if it is a townſhip or village, and 


ſuch townſhip or milags is within the county, it ſeemeth 


not to be material whether it is within any pariſb ar not. 
But a townſhip or village it muſt be. As in, the caſe 
of K. and the inhabitants of Melbect in the county of 


e AM. I4 G. 2. A mandamus was granted, 


ſuggeſting that there are ſeveral houſholders and farmers 
inhabiting and reſiding within the village of Melbect, able 
to provide for the poor; and therefore commands the 
Juſtices to appoint overſeers of the poor. Lo this it is 


Teturned, that M ellect is extraparochial, and is not, nor 


eyer was reputed to be a village or townſhip, and there- 
fore they cannot appoint any perſons to be overſeers. 
And upon argument this was held to be a good return, 


For though it doth not anſwer the ſuppoſal of the writ, 


as to there being ſeveral ſubſtantial houſholders and far- 
mers; yet it anſwers the point in the 13 & 14 C. 2. c 12. 


by faying it is no townſhip or village, or reputed as ſuch ; 


Wo it is to ſuch places only that we can ſend a writ, 


ir. I 

"And the like had been adjudged before, in the caſe of 
Denham and Dalian, HS G. 2. And of Stoke Prir and 
| raſan, E. 10 G. 2. In which caſe of Denham and 
Dalbam, it was adjudged, that Southwoldan extraparochial 
place in the county of Suſſex, conſiſting of two houſes and 
300 acres of land, was not a place liable to maintain its 


don poor, becauſe it had not the reputation of a vill, and 


two houſes were not ſufficient to make it ſuch; but that 
there ought to be ſeveral houſes and neighbours, and they 


chould have a petty conſtable. Str. 1004, 1071. 


For a townſhip in ſtrictneſs ſeemeth to be nothing elſe 
ut the conſtablewick or e which anciently con- 


iſted of ten men with their families, of which the chief 


or head was the conſtable, otherwiſe called the tything- 


man, or headborough; although now for the moſt part, 


by reaſon of the increaſe of people, and the improvements 
of tillage, the decennary comprehendeth many more fa- 
milies than ten, 


Fur, three, or two] In the caſe of K. and Harman, IM. 

Ah appointment of five overſeers was thought 
to exceed the direction of the ſtatute ; but inaſmuch as 
the 13 C 14 C. 2. impowers the juſtices to appoint two 


or more (indefinitely) in townſhips or villages, and it 
-bath been the cuſtom in large pariſhes to appoint more 


883 
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tthan four, the court would not & aſh the appointment. 
Saf. C. V. 2. 148. _ e 
But in the cafe of the King againſt Loxdale and others, 
H 30 G 2. on a rule to ſhew cauſe why an appointment 
of five overſeers for the pariſh of St Chad in Shrewſbury 
ſhould not be quaſhed, it being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Eliz.— 
By lord Mansfield chief juſtice: Upon reading the caſe 
of the King and Harman, I find it was preſſed in that 
caſe," that the uſage had been for more than four overſeers 
to be appointed; and Sir John Strange was inſtructed 
to argue it upon that head, on this maxim, that communis 
error facit jus. In the printed caſe of the King and Harman, 
it is faid, the court refuſed to quaſh the order. But this 
is a miſtaxe. Being deſirous to know the uſage in a va- 
riety of pariſhes, we defired the agents to inquire what 
had been the uſage in the large pariſhes'in London and 
Weſtminſter, and more particularly with reſpect to the 
different pariſhes in Shrewſbury. The reſult is, in 
Shrewſbury it appears there are four pariſhes, in which 
the number of overſeers has never exceeded four; but the 
pariſh of St Chad, in which the preſent diſpute arifes, 
has five for one year only: In the pariſh of St Andrew's, 
Holborn, there are eight overſeers ; but then there are 
three diviſions there, and overſeers for each; and orders 
of removal are made from one diviſion to another : In St 
Giles's, eight overſeers ; but in 1756, only four were 
appointed by the juſtices, and four more ſerve voluntarily 
as aſſiſtants: In other pariſhes, no more than four. This 
account that has been given us is very ſatisfactory; for it 
lays the uſage out of the caſe, and proves it to have been 
the contrary way. This brings me to conſider what are 
the authorities and judicial precedents in this caſe. And 
this ſeems to be quite a new and original cafe, on which 
there has never been any judicial opinion given. There 
never was any doubt till the caſe of the King and Harman ; 
and there the court gave no determination on the validity 
of the appointment, as appears by the rule “ and the court 
« will further conſider of the order”, The caſe of the 
King and Beſland, H. 19 G 2. was very different from 
this: there it was impoſſible to have more than ane over- 
ſeer. But there was no judicial opinion in that caſe, ſo 
that neither of theſe two cafes hath any determination ex- 
tending to the preſent caſe, This caſe therefore being an 
_ original one, it muſt be determined on the true conftrug- 
tion of the ſtatute of the 43 Eliz. which may be called, 
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the poor. To incline* 


ie of the ſyſtem of law concerning 


a latitude, two other clauſes have been mentioned, that 
have been held merely directory: One is, with reſpect to 
the time of appointing; now the preciſe time is not of 


the eſſence of the thing, where third perſons, and inno- 


cent ones, are affected. As in the caſe of the town of 


Launceſton, 1 RolPs Abr. 513. An appointment after the 


time was held to be good, rather than defeat the intent 
of the charter, and leave the corporation deſtitute of a 
magiſtrate by another conſtruction. So in the caſe of the 


| King againſt Sparrow and others (Str. 1123.) where the 
overſeers were appointed more than a month after Eaſter; 


and to have ſaid in that caſe, that there could not have 
been an appointment after the time, would be to ſay, 


that there is no remedy for the neglect of the juſtices to ap- 


point within the time. The other clauſe is, to be nomina- 
ted by the juſtices in or near, This is a looſe indefinite ex- 
preſſion. if a juſtice lives 20 miles off, if there is none 
nearer, he muſt be ſaid to be near. It is a word of rela- 
tion. I do not ſee how this clauſe could be conſtrued 


otherwiſe. And tho' ſome part of the act ſhould be con- 


ſtrued to be directory, yet it cannot from thence be infer- 
red that the whole is ſo. It is a rule of conſtruction, that 
where perſons, as juſtices, commiſſioners, or the like, 
habe a ſpecial authority by ſtatute, they have no power 
but under that ſtatute; and if the thing is done other- 
wiſe, and not agreeable to the ſpecial authority, it is 
void. There is no room for the diſtinction, that there 
muſt be negative words to circumſcribe the power. It 
was ſaid at the bar, that if a man has a power originally, 
and an act of parliament gives him ſomething leſs than he 


had before; there, without negative words, the adt will 


not take away that which he had before. But it can ne- 
ver be neceſſary for the act to ſay a man ſhall not do what 


he could not do before. The meaning of the legiſlature. 


was not to leave the juſtices an abſolute diſcretion, but to 


confine their diſcretion not to exceed four,. nor to appoint 


leſs than two. There is another rule of conſtruction : 


Where there are at different times different ſtatutes made 
concerning the ſame matter, tho' ſome of them ſhould 


be expired, and not referred to by the ſubſequent ſtatutes; 
yet being in pari materia they ſhall all be taken together 
and conſidered as one ſyſtem of that branch of poſitive 
law, and giving light to one another. This has been ſo 


_ determined of the diſabling ſtatutes concerning leaſes by 
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eccleſiaſtical perſons. So the Wat 
rupts, ſome of which are temporary, are in pari materia, 
and ſhall be taken together. Thus all the ſtatutes ſince 
the reformation concerning the poor, I conſider as a new 
body of poſitive law, and they muſt be taken together. 
By the 39 Eliz. c. 3. four overſeers were to be appointed, 


and there was no latitude at all. If the queſtion had ſtood 


upon that ſtatute, the juſtices could not appoint a greater 
number. There is a late inſtance : By the Britiſh muſeum 
act, 26 G. 2. c. 22. the truſtees, or the major part of 
them, were to do certain acts. It was found impoſſible 
to get the major part of them together, and they were 
forced to apply for a new act, 27 G. 2. c. 16. giving 
power to the major part of the truſtees then preſent, not 
leſs than ſeven, to do thoſe acts. It is plain to me, that 
in making the 43 Elia. the legiſlature had the 39 Eliz. 
under their contemplation. They refer to it; and the 43 
Eliz. was not to commence till the Eaſter following. The 

Eliz. expired with the ſeſſion in December; they there- 
— continued the 39 Eliz. till the Eaſter following. This 


clearly accounts for the expreſſion four, three, or two; 


rather than two, three, or four; (for there is a great dif- 
ference between theſe two expreſſions ;) and points out ta 


a demonſtration what the legiſlature meant. Pariſhes 


were not ſo populous then; and four were thought too 


many: and therefore the 4.3 Eliz. gives a latitude to ap- 


point fewer, and directs the juſtices to be governed by the 


| greatneſs or ſmallneſs of the pariſh. It has been contend- 


ed, that the 13 & 14 C. 2. is a legiſlative expoſitian- of 
the 43 Elia. I do not ſee that that ſtatute will vary the 
queſtion one way or the other. That ſtatute is to make 
each townſhip in the nature of a ſeparate pariſh ; and ſays, 


that two or more overſeers ſhall be choſen in each town- 
ſhip. I liſtened for a caſe toſhew that in theſe: townſhips 


they could appoint five, Upon enquiry, it does not ap- 
pear that more than two have been appointed. The ſta- 
tute of C. 2. refers you, as to the appointment, to the 
ſtatute of the 43 Eliz. by expreſs words, and this refe- 


rence is the ſame as repeating the ſtatute. It was ob- 


ſerved that there has been a great latitude in the-conftruc- 
tion of C. 2, that is, that it hath been extended to eoun- 
ties not therein named. But it would have been abſurd 
to ſay, that that ſtatute reciting an inconvenience in 


Wales, ſhould extend to. ſome other place. only. The 


ſtatute made in the year 1740, for the pariſh of St Martin's 
in the fields has great weight with me. This proceeded 
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from a conviction Whoſe that applied for the act, that 
they could not appoint more than four. It ſhews that 
the parliament thought it was a real doubt, and that they 


thought it neceſſary there ſhould be a boundary; for they _ 


have not left it at large, but confined the pariſh not to ex- 
ceed nine overſeers. There are two acts which paſſed 


after the caſe of the King and Harman and the act for St 


Martin's pariſh, in the 17 G. 2. to remedy ſome inconve- 
niences relating to the overſcers, with regard to rates and 


other matters; and yet they make no alteration in the 


number of overſeers. In the pariſh of St Clement's Danes, 
they have reſtrained themſelves to four ever ſince. And 


the preciſe number is not immaterial, as was ſaid at the 


bar, either to the parties themſelves, for it is a burthen- 
ſome office, and the more there are at the ſame time, the 
quicker will the rotation be; or to the pariſhes for whom 
they are truſtees, for a truſt is not the better diſcharged by 
a greater number than by a few. There may be more 
expence in a larger number. They may be obliged to 
divide themſelves into ſeparate quorums ; which is no im- 
material conſideration to the perſons with whom they are 
to act. If five may he allowed, there will be no boundary, 
and then there will be great inconveniences. Upon the 


whole, the words are preciſe; and the uſage, which alone 
occaſioned my doubt, turns out the other way, This 
appointment is not warranted by the 43 Eliz. 


Mr 
juſtice Denniſon was of the ſame opinion. He ſaid, if 
this had been a matter of doubt, it is ſtrange that it ſhould 


never have come before the court before the caſe of the 
King and Harman, in the 13 G. 2. In that caſe they did 
nat quaſh. the appointment, for the ſake of the poor of 


that particular pariſh. This is an original creation of a 
juriſdiction for the maintenance of the poor. The num- 
er of overſeers is the eſſential part of the conſtitution, 


Where a juriſdiction is created by ſtatute, you cannot 


vary from it. This office is partly miniſterial and partly 
judicial. The ſtatute of 13 & 14 C. 2. is tied up accord- 
ing to the rules of the 43 Eliz. and one of the rules is 
the reſtraint. As it has reſted ſo long, I am of opinion 
an appointment of five overſeers cannot be warranted, — 
By Mr juſtice Foſter : I never had a doubt. The court 


has gone hitherto upon the prudential reaſon of not over- 


turning the rates of ſo many pariſhes. In queen Eliza- 
beth's time there were no large and populous pariſhes in 


great towns and cities. There were indeed pariſhes of 


large extent in the country; but they are provided for by 
Vor. III. = the 


the 13 & 14 C. 2. If any incon ence ariſes from hav- 
ing too few officers in particular pariſhes, you muſt apply 
to parliament, It would produce confuſton to have more 
- officers. The 43 Eliz. is the firſt ſtatute now in force, 


but not the firſt which provided for the poor. It does | 


little more than make the 39 Elix. perpetual. And there 
were ſeveral ſtatutes before that —By Mr juſtice Wilmot : 
The circumſtance that made me doubt was, the notion of 
an uſage to have more than four overſeers in large pariſhes. 
The words of the act are ſo ſtrong, that had the uſage 
been otherwiſe, I ſhould have doubted whether that could 
have controuled them; but the uſage being to appoint but 
four, it furniſhes a ſtrong argument. And the act for St 
Martin's is a ſtrong inſtance of the ſenſe of the legiſlature. 
The parliament finding two parochial officers, to wit, 
the churchwardens, added others for the parochial admi- 
niſtration. The 43 El:z. relaxes the 39 Eliz. and gives 
a diſcretion within the number four. In the 18th clauſe, 
with reſpect to the iſland of Fowlneſs in Eſſex, a power 
is given to the juſtices, to appoint ſuch a number of over- 
ſeers as the exigencies of the place ſhall require; which 
ſhews, that where the legiſlature meant an indefinite num- 
ber, they have expreſſed it. In general, it would be in- 
convenient to have an indefinite number; it would not 
leſſen the burden; nor would the pariſh have a greater 


ſecurity, for each man is anſwerable only for the money 


he receives, and accountable for his own acts only. 

Subſtantial houfholders there] M. 20 G. 2. Caſe of the 
_ -overſeers-of MWeobly in Herefordſhire, There were two ſets 
of overſeers appointed, and both quaſhed; one, becatiſe 
the perſons appointed were deſcribed only as principal in- 
-habitants, inſtead of purſuing the words of the ftatute, 
which are, ſub/tantial houſbolders : and the other, becauſe 
it only called them ſubſtantial houſholders, without ad- 
ding there, or in the pariſh; and this too was not-in the 
body of the appointment (as it ought to be) but dry in 
the direction at the foot of it. Str. 1261. 


And abundance of other orders have by the court of | 


King's bench been quaſhed from time to time, for not 
ſetting forth that the perſons appointed were ae 
Bouſholders. 

And it ſeems not to be fſicient that the party: eee 
is an inhabitant for part of the year only, but he dught to be 
generally reſident there; and thereforè the court of king”s 
bench ſeemed to giſeountenanee a par iſh in chuſing a ei- 
* e, Who _ reſided: with. ent! in the ſum- 
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mer, to be overſeer; but the order being bad in other re- 
ſpects, no judgment was given upon this point. Carth. 
161. K. and Moor. . | | 

It ſeemeth that a woman (though a ſubſtantial houſhold- 
er) ought not to be appointed overſeer ; but the point was 


not directly determined. The caſe was this: A manda- 


mus was moved for to the juſtices to nominate two ſubſtan- 
tial houſholders to be overſeers of the poor of the pariſh of 
Chardſtoct in the county of Dorſet ; and there was an affi- 
davit, that at a meeting of the pariſh after Eaſter laſt, a 
man and a woman were elected overſeers, and at a meet- 


ing of the juſtices they approved of the man, and refuſed 


the woman, as being an unfit perſon to ſerve as overſeer z 
and the old overſeers refuſing to nominate any other, the 


- Juſtices approved of the man only. By Pawel J. A wo- 


man is not to be an overſeer of the poor, and there can 
be no cuſtom in a pariſh to put her in, becauſe of her be- 
ing an houſholder. And Parker Ch. J. directed, that the 
pariſh ſhould apply to the juſtices to have another nomi- 


| nated, and if they refuſed, then to apply to the court for 


a mandamus the next term. E. 10 An. Vin. Tit. Poor. A. 

Whether a ju/tice of the peace may be appointed overſeer, 
feemeth not to have been determined. By the tenor of 
the following report, it ſeemeth to be in a great meaſure 
diſcretionary in the juſtices appointing, and in the ſeſ- 
fions upon an appeal, to determine whether he is a fit 
perſon or not. H. 30 G. 2. Rex v. James Gayer, eſquire. 
Two juſtices appointed Mr. Gayer to be overſeer of 
the poor of the pariſh of Rockbear in the county of De- 
von. The ſeſſions, upon appeal, vacate the appoint- 


ment; ſetting. forth, that it appearing to them that 


he was then an acting juſtice of the peace for the ſaid 
county, and alſo. a lieutenant of marines in his majeſty's 
ſervice on half pay, and that there are other ſufficient 
ſubſtantial houſholders within the ſaid pariſh-for the doing 
ſuch office, they therefore vacate and make void the ap- 


pointment of the ſaid James Gayer. — On a rule to ſhew 


cauſe, the counſel on both ſides went into a long argu- 
ment, whether the reaſons given were ſufficient ; parti- 
cularly, whether the offices of juſtice of the peace, and 
of overſeer of the poor were compatible, and whether the 


objection could be removed by appointing a deputy over- 


ſcer; if it could, then, whether a juſtice of the peace was 
liable to be appointed, overſeer, in order to his executing 
the office by deputy.—By lord Mansfield Ch. J. The ge- 
neral queſtions concerning the incompatibility of offices, 
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and the power of appointing deputies, are of a very large 


compals indeed; but the preſent queſtion ſeems to me to 


turn in a very narrow ſpace. The ſeſſions, upon an ap- 
peal, have a right to exerciſe the ſame latitude of diſcre- 
tion, in judging who are fit to be nominated overſeers, as 
the two juſtices had. They have given their opinion, 
that Mr. Gayer was not a proper perſon to be appointed 
overſeer. They are not obliged to give any reaſon for 
their opinion; becauſe the legiſlature has intruſted them, 


upon an appeal, with the power or authority of appoint- 


ing overſeers. If they had given no reaſon, their order 
had undoubtedly been good. We muſt have preſumed 
that they acted upon proper grounds. It is true, that 
where the whole reaſon is ſet out, and is clearly wrong; 
we may, and ought. to quaſh an order manifeſtly made 
by miſtake, upon an erroneous foundation. But then the 
bad reaſon given, muſt appear to have been their only 


inducement. If there may have been other grounds, they 


ſhould be preſumed ſufficient ; and the order ought not to 
be ſet aſide, becauſe ſome of their reaſons, uneceſſarily 
given, appear to be bad. There was no neceſſity for 
appointing. Mr. Gayer. The ſeſſions ſtate, that · there 
were other ſufficient ſubſtantial houſholders within the 
pariſh, They might think Mr. Gayer, under all the cir- 


cumſtances, improper unneceſſarily to be appointed. His 


being an acting juſtice of the peace, and a lieutenant of 
marines, might be two circumſtances which weighed 
among others. But it doth not follow, neither is it ſaid, 
that they looked upon both or either of theſe reaſons, as 
an exemption from being appointed, or a diſability: to 
ferve the office of overſeer; and that they vacated the 
warrant of two juſtices. as illegal upon that account. 
The execution of a diſcretionary power, where it is not 
neceſlary to give a reaſon, ought to be ſupported, unleſs 
the whole reaſon is ſet out, and manifeſtly wrong. Here, 
the whole reaſon, upon which the ſeſſions acted, is not 
given. They ſay there were other perſons qualified. 
Suppoſing Mi Gayer liable to ſerve tho office, they might 
think him not ſo proper as many others. And therefore 
we are not obliged to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that there 
aroſe no legal objection to the appointment of Mr. Gayer: 
Which, I think, there is no occaſion now to examine.— 
Mr, Juſtice Deniſan concurred, and ſaid, They were not 
obliged to give any reaſon at all; and if it be only an 


imperfect one, we ought not to quaſh their orders. We 
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q will intend every thing, in favour of the juſtices, in their 
# f orders. Now here, the reaſon doth not appear to be 
| a wrong reaſon : It is enough, that 1 him an 
improper perſon to be overſeer. And by the court 
unanimouſly, the order of ſeſſions was confirmed, and the 
8 order of the two juſtices quaſhed. Burrow. 245. 
| By the 2 G. 3. c. 20. No perſon ſerving for himſelf as 
a private man in the militia, ſhall during the time of ſuch 
C þ ſervice be liable to ſerve as overſeer of the poor. [But 
the act provides no exemption for the officers, ] 


” 3 By the 18 G. 2. c. 15, Freemen of the corporation of 
r 1 ſurgeons in London, are exempted from the office of overſeer 
d 5 of the poor. | 5 
1 75 be Werbe Für y ib Bilder perl] E. 23 G. K. and 
1 Clerkenwell, The court ſeemed to think an appointment 
ie #7 of overſeers on a ſunday, to be a good appointment ; for it 
y may be in Eaſter week, and this is the firſt day of the 
y week. Foley 4. 1 

0 Or within one month after Eaſter] H. 13 G. 2. X. and 

: oj Sparrow, Upon a rule toſhew cauſe, why the appointment 
Ir of overſeers for the town of /p/w:ch ſhould not be quaſhed, 
re | the objection was, that the juſtices, upon a mandamus di- 
12 Fa rected to them, had appointed overſeers, but that it was not 
1— within the month after Eafter, but afterwards, and that con- 
is ſeguently the appointment was void. But by Lee Ch. J. 
of | | * delivered the opinion of the court; As the juſtices are 
1 puniſhable by the act for hot doing their duty, it would 
3 | be a very hard conſtruction to make the act itſelf void, for 
as it . it would ſubject the pariſh to very great inconveniences, 
to , for a thing which is not in their power to prevent. To 
ne | interpret an act of parliament, we muſt conſider the miſ- 
it. N chief to be remedied, the remedy provided, and the true 
ot reaſon of that remedy. In this caſe, the defect is, the 
30 want of a proper officer to take care of the poor. The 
ey | remedy is, that the juſtices ſhall appoint overſeers, and 
ot that within ſuch a time. Now the juſtices have neglect- 
d. | ed their duty, in not appointing overſeers within the pro- 
ht 5 per time, and by the act have forfeited 51. but that doth 
Ire | not make ſuch appointment void. Were the expreſs di- 
ey | rection of the act, that they ſhould appoint in that and 
re 5 no other time, it would be otherwiſe; but here the ſta- 
17 ; tute is only directory, and a penalty inflicted on the juſ- 
— of tices for not following ſuch directions. Se. C. V. 2. 140. 
= 3 Hir. 1123. + 31 EEE 
an : ; ' : 

te i | | M6 Under 


Pooz. (Overſeers.) 


Under the hand and ſeal of two or more juſtices] M. 13 
G. Chilmerton and Flagg. The ſeſſions appointed overſeers ; 
but the order was quaſhed by the court of king's bench, 
becauſe the ſeſſions have no original juriſdiction in that 
caſe by the ſtatute, Sefſ.C. V. 1. 260. Foley 7. 

And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


In or near the pariſh or diviſion] M. 13G. 2. H. and Spar- 
row. An appointment of overſeers, not mentioning the 
3 to be of the diviſion, was held ti be good enough; 
or that the words in this caſe are only directory. Se. C. 
V. 2. 140. 
In ſome of the antient ſtatutes, not now in force, as 
particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu- 
lations concerning the poor. And thence came the clauſe 
in the ſubſequent ſtatutes, that the juſtices of the diviſion 
were to do ſuch and ſuch things. But as there is no law | 
at preſent which requires them to divide for the aforeſaid 
purpoſes, there is properly no diviſon in the ſenſe which 
the ſtatutes intended; and conſequently it cannot be ne- 
ceſſary to ſet forth now, that the juſtices are in or near the 
diviſion. 5 | 5 


And many other counties in England and Wales] T. 2 
C. 2. in the cafe of H illington and Norton, it was bet. 
that altho' other counties in general are here mentioned 
in the recital; yet the ſtatute doth not extend to any 
other counties but thoſe ex preſly named, none others be- 
ing ſpecined in the enacting part. 2 Lev. 142. : 
7 afterwards, in the cafe of Dolting and Stoteland, H. 
11 An. It was held by the whole court, that by reaſon of 
the words [ ard many other counties in England and Wales] 
the act is general, and extends to other counties than thoſe 
named in the act, otherwiſe it would not extend to one 
county in Malis. Foley 98. | 

And in the caſe of Clifton and Churcham, H. 12 G. 2. 

It was adjudged, that the a& extendeth to all counties, 
being equally beneficial to all ; and that the counties there 
ſpecified are mentioned only as inſtances. And Lee Ch. 
. ſaid that fo it was determined, upon great debate and 
conſideration, in the aforeſaid caſe of Dolting and Stokeland ; 
which caſe hath been ever ſince adhered to. And. 314. 


Within 
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Mithin the ſeveral and reſpective townſhip and village] But 
R it is ſaid, that this ſhall refer only to the diviſions of pa- 
t riſhes then made in purſuance of the ſaid ſtatute of the 
| 13& 14 C. 2. and not to give power to divide in all 
f times to come: As in the caſe of the King and the F»/tices 
, of Middleſex, ſome few years ago; a mandamus was moved 
for to the juſtices, to appoint ſeparate overſeers for the 
= different diviſions in one of the parithes there, in which 

; 3 the overſeers had before acted jointly. And it was deter- 

: 4 mined by the court, that this could not now be done. 

If un any place there ſhall be no ſuch nomination as 1s before 
appointed] That is, in eaſter week, or within one month. 
; after eaſter. For the clauſe doth not ſuppoſe, that. no 


| ; | overſeers at all are appointed within ſuch place, but only 
q not within ſuch time; for the penalty is required to be 
levied by the churchwardens and overſeers, or one of them. 


| Every juſtice of the diviſion ſpall forfeit 51.] This proceeds 
. | upon the ſuppoſition of the juſtices being obliged to di- 
f vide; for in that caſe the appointment was to be by the 
L juſtices 'in or near the diviſion, and not otherwiſe : but 
now the juſtices at large are all equally concerned; and 
; | therefore it ſeemeth, that this penalty cannot now be 
levied on any particular juſtices. But if in any place no 
overſeer ſhall be appointed, a mandamus will go to the 
juſftices at large, to compel them to appoint. 1 
2. And that the juſtices may know, what perſons are Warrant ſor re- 
fit to be appointed overſeers, it is uſual and requiſite for turning liſts af 
them to iſſue their precepts in ſome ſuch form as here fol- — 
loweth; viz. N | 


- —_=  —_— * 


ws To Fohn Bracken, gentleman, high con- 
Weſtmodand. ſtable of Kendal Ward, within the ſaid 


county. 


W E two of his majeſfy's juſtices of the peace for the ſaid _ «ft 
county, one whereof is of the quorum, do hereby re- | i 
quire you forthwith upon your receipt hereof, to iſſue your war- 
rants to all the petty conflables within vour ſaid ward, in the 
form or to the effect, according as upon this cur warrant is in- 


dorſed : Given under our hands and ſeals the —— day of —— | 


R 4 | The | [ 
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The form of the ſaid high conſtable's warrant to the 
5 petty conſtables. 1 


£ 
1 


Weſtmorland, \ 


Kendal Was. To the eee Moy. 


B* virtue of a precept from two of his majeſty's juſtices of 
the peace in and for the ſaid county (one whereof is 4 the 
quorum) to me directed, you are hereby required immediately 
upon fight hereof, to give notice to all and every the overſeers 
of the poor bit bin your conflablewick, that they make out a liſi 
in writing of a competent number of ſubſtantial houſholders 
within their reſpective diſtricts, and deliver in the ſame to the 
faid juſtices and others his ſaid majeſly's juſtices of the peace 
for the ſaid county, at in in the ſaid county, 
on the — day of — at the hour of in 
the forenoon of the ſame day; to the end that out of the ſaid 
lift the ſaid juſtices may appoint other overſeers of the poor for 
the year then next enſuing. And be you then there, to certiſy 
what you ſhall have done in the premiſſes. Herein fail you 
not. Gruen under my hand the ——— day of — in the year 
of our lord — . | | 


John Bracken, high conflable, 


Form of an g. 3. And the form of an appointment of overſeers, cleal | 
poatment of the objeCtions abovementioned, may be this: 


overſecrss | 
Weſtmorland. WV two of his majgſty's juſtices of the 
peace in and for the ſaid county, one 
whereof is of the quorum, do hereby nominate and appoint A. O. 
and B. O. being ſubſtantial houſhalders of the pariſh [or, totun- 
Hip] of — in the ſaid county, to be overſeers of the poor 
of the ſaid pariſh [or, townſhip] according to the direction of 
the flatute in that caſe made and provided. Given under our 
bands and ſeals (within a month after Eger.) 


But by a remedial clauſe, in the act of the 17 G. 2. c. 38. 
it is enacted, that the di/treſs of the poor rate ſhall nat be 
deemed unlawful, for any defect or want of form, in the war- 
rant for the appointment of averſeers. ſ. 8. N 
Appeal againſt 4. F any perſon ſhall find himſelf aggrieved, by any af 
the order of ap- done by the ſaid juſtices; he may appeal to the general quarter 
* He whoſe order therein ſhall bind all parties. 43 El. c. 
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To the general quarter ſeſſions] This clauſe leaves the ap- 
pu at large, and doth not reſtrain it to the next ſeſſions: 


ut the above mentioned act of the 17 G. 2. directs the ap- 
peal to be to the next ſeſſions, but yet not in negative 


words, ſo as to ſay, that it ſhall be at the next ſeſſions, 
and not otherwiſe. So that both may ſeem to ſtand well 


together; and then the ſenſe of the ſtatute of the 17 G. 2. 


will be this, That the appeal againſt any thing done or. 


omitted by the overſeers or juſtices, in caſes wherein no 
appeal is given by former ſtatutes, muſt be to the next ſeſ- 
ſions only, becauſe the clauſe which gives the appeal, limits 
it to ſuch next ſeſſions ; but in caſes wherein an appeal is 


given by former ſtatutes, ſuch appeal may be to the next 


ſeſſions according to this clauſe, or may be according to. 
the directions of ſuch former ſtatutes. And in truth many 


acts of the churchwardens and overſeers may be ſo con- 


4 16 . e e! 


trived, that they cannot be known before the next ſeſſions, 


and it would give them a great opportunity of fraud, if 
they might be ſafe by concealing ſuch practices, until the 
time of appealing to the next ſeſſions ſhould be expired. 
But then, in the caſe before us, there is no power to 
award coſts, unleſs the appeal be to the next ſeſſions by 


the 17 G. 2, | h | 8 2 TRY, 
F. M. 14 C. 2. K. and Jones, A perſon was indicted Overſeer refafing 
for not taking upon him the office of overſeer ; and by to take the of- 
the court it was held to be an offence indictable; for that 


although the ſtatute appoints a penalty, yet that penalty 
is not for refuſing to take the office, but for negle& of 
duty in that office; and where a ſtatute commands a 
thing, and appoints no penalty for diſobedience, ſuch of- 
fence is indictable as a contempt of the law. Ce. C. J. 
2. 187. Str. 1146. | 

6. The 


overſeers thus appointed, and taking upon them Overſcers gene- 
the office, ſhall within 14 days receive the books of aſſeſſments ral duty. 


and of accounts, from their predeceſſors, and what money and 
materials ſhall be in their hands, and reimburſe them their ar- 
rearh. , Gt a8-£T, It, 1%. 

And they ſhall take order from time to time, with the con- 
ſent of two ſuch juſtices as aforeſaid, for ſetting to work the 
children of all fuch whoſe parents ſhall not by the ſaid church- 
wardens and overſeers, or the greater part of them, be thought 
able to keep and maintain them ; and alſo for ſetting to work 
all fuch perſons, married or unmarried, having no means to 
maintain them, and uſing no ordinary and daily trade. Which 
ſaid churchwardens and overſeers, or ſuch of them as ſhall nat 
be let by ſickneſs or other juſt! excuſe, to be allowed by two ſuch 
1 885 OT | juſtices, 
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juſtices, ſhall: meet at leaſt once @ month, in the church, on 
ſunday in the afternoon, 'after divine ſervice, there to conſider 
of fome good courſe to be taken, and order to be ſet dnwn in the 
premiſſes; Upon pain that every one of them abſenting them- 
ſelves without lawful cauſe, from ſuch manthly meeting, or be- 
ing negligent in their office, /hal! forfeit for every default 20 8. 
to the poor; to be levied by ſome er one of the churchwardens 
and overfeers, by warrant from tius fuch juftices, by daflreſs ; 
or in defoct thereof, any two ſuch juftices may commit the f. 
fender to the common gaot, there to remain without bail or main- 
Prize, till the __ forfeiture ſhall be paid. Provided, _ 
any perſon ſhall be aggrieved by any act done by the ſaid church- 
wardens and other perſons, he may appeal to the general quar- 
vor ſeſſions, whoſe order therein Hull bind all parties. 43 El. 
C. 2. ſ. 2, 6, IT. f | | 


In the church] But the penalty for not meeting in the 
church ſhall not be. inflicted on the overſcers of extraparo- 
chial places; becauſe they have no church to meet in. 
8 Mid. E. 7 G. 5 


II. Of ſettlements. 4 


By a ſtatute made in the 12 R. 2. (c. 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were born. —By the 11 H. 7, c. 2. they were 
to repair to the place where they 44 dwelled, or werds, 
known, or were born. — By the 19 H. 7. c. 12. to where 
they were born, or made laſt their abode by the ſpace of three 
years.——By the 1 Ed. 6. c. 3. this was explained to be, 
where they had been mo/? converſant by the ſpace of three 
years.——By the 1 FJ. c. 7. they were to be ſent to the 
place of their dwelling, if they had any; if not, to the 
place where they laſt dwelt by the ſpace of one year; if 
that could not be known, then to the place of their Birth. 
o that there were two kinds of ſettlement all along; 
by birth ; and by inhabitancy, firſt for any indeterminate 
time, . next for three years, then for one year. And this 
laſt continued to the time of the ſtatute of the 13 U 14. 
C. 2. c. 12. which reduced the reſidence from the term of 
one year, to the ſpace of forty days. Which ſtatute of 
the 13 & 14 C, 2. will often occur in the following ſec- 
tions, being the foundation of all the ſettlements as they 
{tand at this day; upon which ſingle act there have been 
more caſes adjudged, than upon any other fifty acts in the 
ſtatute book, | | 

| | But 
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But that I may treat diſtinctly, and as clearly as may 
be, concerning this ſubject of ſettlements, (after having 
firſt premiſed one general rule which controlls almoſt all 
the caſes of ſettlements, viz. That 0 ſettlement can be le- 
gal, which is brought about by practice or compuſſon; Reads 


Tit. Poor) I ſhall proceed in the following method: 


1. Of perſons having no ſettlement. 
#. Of certificates. | ; 
tit. Of ſettlement by birth, viz. of baſtards, and 


others. 


iv. Of -the ſettlement of ebildren with their parents. | 


v. Of ſettlement by apprenticeſhip. 
vi. Of ſettlement by ſervice. 
vii. Of ſettlement by, marriage. 
viii. Of ſettlement by continuing forty days after no- 
go HS 4 C 
ix. Of ſettlement by paying pariſh rates. 
r. Of ſetilement by ſerving a pariſh office. 
xi, Of ſettlement by renting ten pounds a year. 
.. xii, Of ſettlement by a perſon's own eſtate. 


I. Of perſons having uo ſettlement. 


Whereas the number of poor within England and Wales, 


is very great and burthenſome ; and whereas, ly reaſon of fame 
defects in the law, poor people are not reſtrained fram going 
from one pariſh ta another, 
forty days after any ſuch perſons fhall come to ſettle in any te- 
nement under 101. 4 year, two juſtices (1 Q.) may remove 


them to the place where they were laſt legally ſettled. 13 & 


14 C.. a 


Poor within England and Wales] By theſe words of re- 
ſtriction, and the word [ /uch] afterwards, which ſeems to 
have reference to thoſe kinds of poor only, and by the di- 
rection of removing them to the place where they were laſt le- 


\ galy e which can only mean where they were laſt 
y 


egally ſettled within the then kingdom; it may ſeem, 
that other poor, not belonging to England or Wales, are 
not within the regulations of this ſtatute. 
And in Conrad's caſe, T, 6 I. it was adjudged and de- 
clared as follows: A woman and her two children landed 
| at 


it is enacted, that within 
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at Harwich from Holland, and removing to another place, 
were ſent back by order of two juſtices: But by the court, 
'The landing makes no ſettlement; and the order was 
quaſhed. And Eyre J. ( Holt Ch. J. being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out of the 
ſtatute. Comb. 287. | 

And if there is a defect in the law with reſpe& to the 
ſubjects of a foreign realm, the caſe of a Scotchman or 1r:/h- 
man in England ſeemeth to be not much different, except 
only. when. they ſhall become vagrants, for in ſuch caſe 
they may be ſent into Scotland or Ireland ; But otherwiſe, 
if they be able to maintain themſelves, and commit no act 
of vagrancy, it doth not appear that they can be removed 
by order of two juſtices, as perſons likely to become 
chargeable. By which means they ſeem to be in a better 
condition in England, than the Engliſb ſubjects: for that, 
not being removeable, until they be forced to aſk relief, 
and fo thereby become vagrants, as wandring abroad and 
begging; they may continue undiſturbed, without the in- 
tanglements of a certificate, and conſequently are .in a 
better capacity of gaining ſettlements, if not for themſelves, 
yet for their children born here, and for their ſervants and 
apprentices. . e | 


Mithin forty days] The ſtatute of the 1 J. 2. requires 
that ſuch 4o days continuance ſhall not make a ſettlement, 
but from the time of delivering notice in writing; and by 
the 3 V. it muſt be from the time of the publication of ſuch 
notice in the church: But it hath always bee- underſtood, 
that a perſon not removeable need not to give ſuch notice; 
and that a perſon continuing 40 days wunremoveable, and a 
perſon not removed for 40 days after ſuch notice given and 
publiſhed, ſhall equally gain a ſettlement, Now the fol- 
lowing caſe happened, E. 2 G. between the pariſhes of St. 
Giles and St. Margaret: An Engliſhwoman was married to 
a foreigner, who had no ſettlement in England; the huſ- 
band continued for the. ſpace of 40 days in a pariſh unre- 
moveable, for that there was no place to which he could 
be removed ; and it was urged, that the wife continuing 

with him, as part of his family, for 40 days unremove- 
able, ſhe did thereby gain a ſettlement ; But by Holt Ch. 
J. Where a perſon. ſtays 40 days in a place, whence he 
+ hath-a. right. not to be removed, that gains a ſettlement ; 
otherwiſe, where he. only ſtays in a place, becauſe they 
do not know where, to remove him. And in this caſe, he 
ſaid, that he did not know that a foreigner had a right 50 
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be maintained in any place to which he came, but that 
they might let him ſtarve. Se. C. V. 1. 97. 22 
But there is another thing to be conſidered. It appears, 
in that caſe, that there was a terminus a quo, but not a fer- 
minus ad quem; or in other words, that the man's ſituation 
in the pariſh was not ſuch as the law calls unremoveable, 
as if he had rented a tenement of 1ol. a year; but that 
in fact he was removeable, if _ had known whither to 
have ſent him. But put the ca 
tenement of 101. a year; or, which is the ſame thing, 
that a Scotchman or Iriſhman had rented a tenement of 101. 


a year: The queſtion is, Whether by continuing there- . 


upon 40 days unremoveable, he would thereby have gained 
a ſettlement in purſuance of this ſtatute? If it is anſwered. 


e, that he had rented a 


in the affirmative, then this will follow; that if he comes 


to reſide upon a tenement: under 10 l. year, and gives 


notice in writing, and cauſes the ſame to be publiſhed as 


the law requires, and continues 40 days after ſuch publi- 
cation unremoved, he muſt by the ſame ſtatute gain a ſet- 
tlement. And if ſo, a Scotchman or [riſhman may ſettle 
himſelf and his family in 40 days time, in any pariſh what- 
ſoever, where he can procure any little cottage to live in, 


by giving and cauſing to be publiſhed ſuch notice as afore- 


ſaid. On the other hand, if we have recourſe: to the ob- 
ſervation above mentioned, and fay, that this ſtatute ex- 
tends only to the poor of England and Wales, then this will 


follow; that a Scatchman or Iriſpman can gain no ſettlement 


-then not by any other of the ſubſequent ſtatutes concern- 
ing ſettlements, for that they are all relative thereunto, 
and depending thereupon ; that is to ſay, in theſe circum- 
ſtances a Scotchman or Iriſhman can gain no ſettlement in 


England, neither by renting 101. a year, nor by continuing 


40 days after notice, nor by apprenticeſhip, nor by ſervice, 
nor by paying pariſh rates, nor by ſerving a pariſh office. 
The practice ſeems to be univerſally allowed in favour of 
the former opinion, | 


11. Of certificates. 


Before we come to treat eſpecially of ſettlements, it will 
be neceſſary to ſpeak ſomewhat of certificates, as affecting 
ſettlements ſeveral ways. | 

By the 13& 14 C. 2. c. 12. Power is given upon com- 
plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 101. 

| a 


in England by virtue of this ſtatute, and if not by this, 
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2 year, unto two juſtices (1 Q.) to remove ſuch perſon 
to the place where he was laft legally ſettled, wnle/s he give 
ſufficient ſecurity for diſcbarge of the pariſh, to be allowed by 
the ſaid juftices. ſ. 1. | | | 
And by the 8 & 9 IF. c. 30. it is enacted as follows : 
Foraſmuch as many poor perſons chargeable to the place 
where they live, merely for want of work, would elſe- 
where maintain themſelves, but not being able to give ſuch 
ſecurity as may be expected, on their coming to ſettle in 
any other place, it is therefore enacted, That if any perfor 
ht pa into any pariſh ar place there to reſide, ſhall at 
the ſame time procure, bring, and deliver to the churchwar- 
dens or overſeers of the pariſh or place where he ſhall come to 
inhabit, or ta any of them, a certificate, under the hands and 
feals of the churchwardens and overſeers of any ather pariſh, 
townſhip or place, or the major part of them, or of the ouer- 
feers where there are no churchwardens ; ta be atteſted by two 
er more credible witneſſes ; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate, to be an inhabitant 
legally ſettled in that pariſh, townſhip, or place ; Every fuch 
certificate, having been allawed of and ſubſcribed by two juſtices 
of the plate from whence the certificate fhall come, Hall oblige 
the ſaid pariſh or place, to receive and provide for the perſon 
mentioned in the ſaid certificate, together with his family, as 
inhabitants of that pariſh, whenever they fhall happen to be- 
come chargeable to, or be forced to aſe relief of the pariſh, totun- 
ſhip, or place, to which ſuch certificate was given : And then 
and not before, it ſhall be lawful for ſuch perſon, and his chil- 
dren, tho born in that pariſh, not having otherwiſe acquired a 
legal ſettlement there, to be removed, conveyed, and ſettled in 
the pariſh or place, from whence fuch- certifigate was brought. 


in 
Wi! 


ſ. r. | | 

And by the 3G. 2. c. 29. The witneſſes who atteſt the ar- TH 
ecution of the certificate by the churchwardens and overſeers, pe 
ar ane of the ſaid witneſſes, ſhall make vath before the juſtices = xe 
whe are to allew' the ſame, that ſuch witneſs or witneſſes, did : Ni 
ſee the churchwardens and overſeers of the poor, whoſe names 7 of 
and ſeals are thereunto ſubſcribed and ſet, ſeverally fin and ee 
ſeal the ſaid certificate; and that the names of ſuch witneſſes, N 1 
atteſting the mw certificate, are of their own proper hand ori- 20 
ting - Which faid juſtices ſhall alſo certify, that ſuch oath was | - þ6 
made before them. And every ſuch certificate ſo allowed, and i - a 
oath of the execution thereof ſo certified by the ſaid juſtices, all * 
be taken, deemed, and allitued, in all courts whatſoever, as duly Ed 
and fully 23 and ſpall be taken and received as evi= | Py 
dence, without other proof thereof. 1. 8. © 1 


3 Procure 
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+ Procure @ certificate) H. 3 G. 2. K. and St. 
Toes. A mandamus was moved for, to compel the church- 
wardens and overſeers to ſign a certificate; but the court 
rejected the motion as a very ſtrange attempt. Se. C. V. 
a. a em; | 

A certificate] The form of which certificate may be this: 
To the churchwardens and overſeers of the poor of the pariſh of 
| Penrith in the county of Cumberland. | 
E the churchwardens and overſeers of the poor of the pa- 
riſb of Orton in the county of Weſtmorland, do here- 


by certify, own and acknowledge, that A. L. yeoman, is an in- 


habitant legally ſettled in our pariſh of Orton aforeſaid. In 


witneſs whereof we have hereunto ſet our hands and ſeals, the 


| =—— day of — in the year of our lard 7 
n © : — | Churchwardens, | 
B. W. ot) ore ers of the 

6 OTE | G.H.5 pour. | 


We J. P. and K. P. efquires, two of his majeſty's fuſtices of 
the out in and for the ſaid county of Weſtmorland, do allow 
of the abyve-woritten certificate. And we do alſo certify, that 
A, W. one of the witneſſes who atteſted the 25 hath this day 
made oath before us the ſaid juſtices, that he the ſaid A. W. 
did fee the churchwardens and overſeer of the poor of the pariſh 
7 rton aforeſaid, whoſe names and ſeals are thereunto ſub- 


f cribed and ſe 5 en and ſeal the ſame; and that the 


names 4 A. 
the ſai cer 
writing. GroenWhder 


t 

W. and B. W. who are the witneſſes att-fling 
tificate, are reſpectively of their own proper hand- 
| our hands this —— day of — 


Note, A particular direction of the certificate to any 
patifh, altho it is convenient in many caſes, yet is not 
required by the ſtatute ; and therefore a miſdirection will 
not vitiate it, if it otherwiſe contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 


. caſe-of St. Nichelas in Harwich v. NM dolvenſtone, (Str. 1163.) 


The pauper came into the pariſh of St. Nicholas in Hur- 
ah, with a certificate from ¶ volverſtone, addreſſed tothe 
- pariſh of Harwich: near Dover Court. The ſeſſions were of 


opinion, as there was a miſtake of the name of the pariſh 


in the addreſs of the certificate, that M oolnerſtone could mot 
be obliged to receive the pauper. But upon debate in the 
court of King's. bench it was ruled they were : for it is not 


1 - 
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to be conſidered as a certificate to any particular pariſh, but 
as a general acknowledgment. of his being a pariſhioner of 
Moolverſtone, and is concluſive againſt: them for all the 
world. But whether the pariſh of St. Nicholas might have 
been obliged to receive that certificate, directed not to 
them, but to another place, is a queſtion not determined. 


Such certificate —— ſhall oblige the ſaid pariſb or place, 
to receive and provide for the perſon mentioned therein] For- 
merly it was held, that a certificate was only concluſive 
between the two pariſhes : but now it is held to be conclu- 
ſive to all the world, as is determined in the following caſe ; 
VIZ. 
M. 9 An. Honyton and St. Mary Axe. The queſtion 
was, Whether the pariſh granting the certificate was bound 
thereby as to the pariſh only to which the certificate was 
granted, or concluded as to all pariſhes whatſoever? Parker 

h. J. delivered the opinion of the whole court: Before the 
ſtatute, a certificate was only an evidence of a private un- 
dertaking between the pariſhes, in the nature of a contract; 
but now it is a ſolemn acknowledgment, like the conu- 
zance of a fine; and thereby the party is owned to be le- 
gally ſettled there: and as all other pariſhes on this certi- 
cate are bound to receive him, ſo the pariſh that certifies is 
coneluded as to all other pariſhes. ' 2 Salk. 535. Foley 177. 

And the caſe is put even yet ſtronger in the following re- 
port: T. 20G. 2. KX. and Hedwron. The pariſh of Maid- 
fone gave a certificate to Hederon, acknowledging Ric, Bur- 
den, and Mary his wife, and their four children, to be le- 

gally ſettled at Maigſtone. Afterwards it appeared, that 
Mary was not his lawful wife, but that he had a former 
wife then living. Upon which Maidgge acknowledged 
the ſettlement of the real and true wife hut not of the ſaid 

Mary and her children; and pleaded that it would be hard 
that they ſhould be forced to take two wives, and different 
children. But by the court, the pariſh that certifles muſt 
take care for whom they certify; and the certificate is con- 
duſive. Sg C. V 2; 206. Sr. 23g. 17 


N benever they ſhall happen to become chargeable] Vet a cer- 
tificate to receive the perſons whenever they become charge- 
able, is not binding againſt a ſubſequent ſettlement; for 
though it be according to the agreement between the pa- 
riſhes, yet a private agreement in this reſpect ſhall nat al- 
ter the law. Harriſon and Lewis, | 3 Salk. 253 . 


What hath hitherto een jaſcted: unde this head;cis 
judged ſufficient for this place, to ſet forth the law con- 
; cerning 


7 
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cerning certificates in general; what further belongs to the 
ſettlement and removal of certificate perſons, will fall in 
in its due courſe afterwards. f 


iii. Of ſettlement by birib; viz. of baſtards, and 
5 others. | 


1. Of baſtards. 


Note; It is not in this place queſtioned, who ſhall or 
hall not be deemed a baſtard, but the ſettlement only is 
conſidered of ſuch as are firſt ſuppoſed to be baſtards : 
other matters relating to them, as concerning their filia- 
tion, and maintenance, and the like, are treated of under 
the title Baſkards, | | _— 

A baſtard child is prima facie ſettled where born: And this How far baftards f 
was the ancient genuine ſettlement; and a perſon could are to BF e f 
have no other, until he had reſided for a certain time, as 
is aforeſaid. : | N 

But this rule admits of divers exceptions; which are as 
follows; | 

(1) If a woman comes into a place by privity and col- Baſtard born in 
luſion of the officers where ſhe belongs, and is there deli- og by collu= 
vered of a baſtard ; ſuch baſtard gains no ſettlement, not- 
withſtanding its birth. Caſe of S. 66. 

And in the cafe of Maſters and Child, H. 10 V. It was jj 

ruled, that if a woman big with child of a baſtard, and 1 
ſettled in one pariſh, is perſuaded to go into another, and Et 
there be delivered; this fraud will make the pariſh charge- | 4 

able where the mother was ſettled, though the child was I 
not born there; But if a woman, with child of a baſtard, 
come accidentally into one pariſh, and is perſuaded by ſome 
of the pariſhioners to go into another pariſh, which ſhe doth, 
and there is delivered, this ſhall not charge that pariſh 

Which perſuaded her. 3 Salk. 66. | . 

(2) Alſo, If a baſtard is born under an order of remo- Baſtard born af- 4 

val, and before the mother can be ſent to her place of ſet- ter che order of 4 


lement, being hindred by water or otherwiſe ; ſuch ba- r e EY 


ſtard ſhall not be ſettled where ſo born, but at the mother's 

ſettlement. M. 10 An. O. and If rd. Sefſ. C. V. 1. 

33. e 88 tv 

-+ (3) So alſo, If the officers are carrying a woman by vir- Baſtard born in 

rus of an order of removal, and ſhe be delivered on the removing. 
road in tramſitu; the baſtard ſhall go with the mother where i 
ſhe is going, by virtue of the order notwithſtanding the 1 

birth E. n. Jane Grey's caſe. "Caf. . s, "©" f 

Vol. III. nean 144) 107 en (47 Again, 


Sunne f X j 


F % 
. 
———— 
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Baſtard born al- (4) Again, In the eaſe of Much-Maltham and Peram, 


— _—_ M. 8 V. A woman big with a baſtard child was removed 
appeal, by order of two juſtices from Much-I altham to Peram. | 
Before the next ſeſſions, ſhe was delivered at Peram of a . 
| baſtard child, At the ſeſſions, Peram appealed, and the 1 
juſtices adjudged the woman to be laſt ſettled at Much- ys 
Waltham, and ordered her to be ſent back thither. After A 
which, an order was made, to ſettle, the child at Peram ; h | 
Which it was moved to quaſh, becauſe though regularly pre 
baſtards muſt be maintained where born, yet in this caſe, 155 
where there ſeems to be a contrivance it ſhall not be ſo. _ 
The court ſeemed to agree to this, and a rule was made to Fa 
ſhew cauſe, but none was ſhewed. 2 Salk. 474. 1 
And further, In the caſe of Męſibury and Caſton, H. owe 
2 An. A woman big with child was removed by order of Pars 
the juſtices, from J/e/ibury to Caſion: And, pending the Ke: 
R order, before the next quarter ſeſſions, ſhe was delivered of E 
2 baſtard child. Ceo/ton appealed, and thereupon the order 85 
of the two juſtices was reverſed; but the child was ſent oh 
back to Co/ton as the place of its birth. But by the court, nk 
the birth at Colon, did not ſettle the child there, becauſe it dif 
was under an illegal order procured by Weſibury, which or- 4 
der being r=verſed, the matter is no more than this, that Th 
they unjuſtly . procured the woman to go thither. And als 
Holt Ch. J. faid, Though here be no fraud in this caſe, yet ſing 
here is a wrongful removal, and the reverſal makes all void ein 
ab initia: Fraud, or not fraud, is not material in this caſe ; ſtar, 
but the ſettlement of the child depends upon the removal, be £ 
M for if that was wrong, they ſhall not eaſe themſelves by it. ing 
00% 1 Salk. 121. 2 Salt. 5 32. | bas 
Baſtard born in (5) So alſo, By the ſtatute of the 17 Cg. c. 5. Where calls 
» tate of ca- any woman, wandring and begging, malle delivered of a fue 
AE child, in any pariſh or place, to which ſhe doth not belong, in d 
and thereby becometh chargeable to the ſame; the church- frau 
wardens or overſeers may detain her, till they can ſafely odio 
convey her to a juſtice of the peace. And if ſuch woman adju 
ſhall be detained and conveyed to a juſtice as aforeſaid, the frau 
child of which ſhe is delivered, if a baſtard, ſhall not be 2 ga 
ſettled in the place where ſo born, nor be ſent thither by a for ſi 
vagrant paſs; but the ſettlement of ſuch woman ſhall be allo: 
deemed the ſettlement of ſuch child. { 25. J intir. 
(6) A child born in the houſe of correction, ſhall be labor 
ſent to the place of its mother's ſettlement. 2 Bulftr. certi: 
288. . pa LDF IBUX 8 2 ven 
And in the caſe of E//arg and the county gaol of Here- bark: 
fordſbire, H. 2 G. A baſtard was born in the county gaol : move 
„„ ge El FL Relolved, | 
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g Reſolved, that the ſettlement was with the mother. S/. 
C. JV. 1. 94. e & ; 

(7) 255 G. New Wintfor and White Waltham. The Baftard born un- 
pariſh of White Waltham gave a certificate to a man and a der #«rulicate, 
woman ſuppoſed to be his wife, with which they went into 
the pariſh of New Windſor, and had there fix children. 
Afterwards, the woman ſwearing they were never married, 
the queſtion was, whether (upon that ſuppoſition) the chil- 
dren, as baſtards, ſhould be ſettled in the pariſh where they 
were born, or in the pariſh which gave the certificate with 
their father and mother? And by the court there is no | b 
doubt but the baſtard of a certificate perſon is ſettled in the 1 


| place of his birth, for he is not ſuch an iſſue as will follow | C 
, the ſettlement of his father or mother, neither is ſuch ba- | 
f ftard his or ber child within the intention of the ſtatute, ſo 1 
E as to be ſent back with the parent. Str. 186. | 
f But in this caſe the point turned chiefly upon the cer- 

* tificate's being concluſive (for as the pariſh had given a cer- 

© tificate with the man and woman, as huſband and wife, the 

. court held that they were not afterwards to be admitted to 

iT diſpute the validity of ſuch marriage, but adjudged the chil- 

7 dren to be ſettled in the pariſh granting the certificate); 

at Therefore in the caſe of Hinton and Lyd-linch T. 15 G. 2. 

d the matter came under debate again ; which was thus: A 

et ſingle woman went into the pariſh of Lyd-linch, with a cer- 

id = tihcate from Hinton; lived there a year, and then had a ba- 

3 ſtard child. The ſole queſtion was, Whether the child ſhould E 
l, RE be fettled in the pariſh where born, or in the pariſh gv H 
t. ing the certificate? By the court; The certificate muſt 3 

be taken to be good, and all fraud to be laid out of this 

re caſe, it being a ear that ſhe dwelt in the pariſh, before 

fa ſhe was delivered of the child ; and wherever this court, 
8 in determining a ſettlement, adjudges upon the point of 
h- fraud, that fraud muſt be expreſsly ſtated; for as fraud is : 
ly odious, it is never to be preſumed, The caſes hitherto . 
An adjudged as to this, point, have either depended on point of 4 
the fraud, or an illegal removal. So where the child is born in | 3 
be a gaol, he ſhall be ſettled in the pariſh where his mother is; | 4 | 
y a for ſhe ſhall be conſtrued to be in cuſtody of the law, and in | 
be all other reſpects a pariſhioner. But the preſent caſe ſtands | 
8 intirely on the 8 9 V. which for the encouragement of 

8 


labour and induſtry, gave power of removing perſons by 
certificate, which certificate obliges the pariſh to whom gi- | 
ven to receive and continue them in that pariſh, till they I] 
become actually chargeable, and then ſuch perſon is to be re- | 
moved, together with his or her family, and in another | 
8 2 place, i 
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place, with his or her children, to the place from whence 


the certificate was brought. The queſtion then is, whe- 
ther the baſtard is included under the words family or 
children? and we take it he is not: for the law takes no 
notice of baſtard children, they are fil nullius, filii populi, 
and are prima facie ſettled where born.  Nelf. Baſt. Se: 
C. J. 2. 170. Str. 1168 | 


DB. ar not tobe. Hitherto concerning the ſettlement of a baſtard: child: 
WINS © removed hilt a But notwithſtanding the child's: ſettlement, yet neyerthe- 


leſs if the mother and the child have different ſettlements, 
it ſeemeth that the baſtard child, even as all other chil- 
dren, ſhall go with the mother for nurture until the age of 
ſeven years, and be maintained at the charge of the pariſh 
where the mother is ſettled, as a neceſſary appendage of the 
mother, and inſeparable from her: for there doth not ſeem 
to be any law to force the child from the mother, or to 
compel the pariſh where it was born to maintain it whilſt 
it is out of their pariſh, a” 7 | 
As to its being inſeparable from the mother, the follow- 


ing caſe happened, M. 3G. 2. Steffreth and Halford. The 


order was, to remove a woman to her ſettlement ; and her 


| baſtard child, of two years of age to another pariſh at a 


diſtance from the mother, being the place of its birth. It 


was objected, that the child being a nurſe child, they can- 


not ſeparate it from the mother, by reaſon of the care ne- 
ceſſary to nurture ſo very young a child; which none can 
be ſuppoſed ſo fit to adminiſter as the mother of it; and 
therefore it ſhould have been ſent with her to the place of 


her ſettlement. And it was quaſhed by the court for that 
. reaſon. Se. C. JV. 2. 90. N 4 


But although the child may not be ſeparated from the mo- 
ther, yet if ſhe voluntarily deſert it, it ſe 
cauſe of nurture then ceaſeth, and that then it may be ſent 
to its place of ſettlement. | 


2. Of legitimate children. 


In the caſe of Rickmanſworth and St. Giless; A child 
was ordered to be removed from the pariſh of Ricimanſivorib 
to the pariſh of St. Giles, as being the place of his birth, 
the place of his father's laſt legal ſettlement being not 
known: For where the father's place of laſt legal ſettle- 
ment of a legitimate child is not known, there the child 
may be ſent to the place of its birth, as well as an illegi- 


Il. 8. 


een that the 
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H. 8 An. Cripplegate and St. Saviour's. A child of three 


Fe Fears of age was removed from one of theſe pariſhes to the 
_ | . . | 
other, and it appeared in the. order, that they removed 1 
* him there, becauſe he was born there, not having any l 
4 | ther ſettlement. By the court; The father's ſettlement = 
ly | is the ſettlement of the children, when it can be found | | 
. 5 out; otherwiſe the birth of the child prima facie is the ſet- 1 
& 1 tlement of the child, until there is another ſettlement = 1 
£ + found out. So a baſtard child's ſettlement is its birth, be- | 
- JF cauſe it is filius nullius; ſo if they cannot find out the ſet- 2 
tlement of a legal father, the birth is a ſettlement of thjge . 


child. If a child be dropt in a pariſh, they may remove 
him to the place of his birth, or where his father's ſettle- 
ment was; and the ſettlement by birth is only guouſgue they 


find the father's ſettlement; and if they never can find \ * 1 
that, it is abſolute upon them. Foley 265. : | 
But here it is to be obſerved, that in the two caſes 


_ abovementioned, the point was not in queſtion, whether 
or no if the father had no ſettlement, yet if the mother had 
a ſettlement, ſuch children ſhould follow the mother's ſet- 
lement, or ſhould be ſent to the place of their birth? and 
there will appear good opinions in the next courſe of ſettle- 
ments, that if the father hath no ſettlement as being a fo- 
reigner, or if the father's ſettlement. is not known, yet if 
the mother hath a ſettlement, the children in ſuch caſe 
ſhall not be ſent to the place of their birth, but to the place 
of their mother's ſettlement : But the rule intended to be 9 
drawn from theſe caſes, which is ſufficient for this place, 1 
and which the caſes will well bear, is no more than this, 
that the place of the birth of a legitimate child is the ſettle- 
ment of it, until, another ſettlement be found out. 
By the 13 G. 2. c. 29. for confirming and inlarging the 
powers given by charter to the governors and guardians of 
the hoſpital for the maintenance and education of expoſed 
and deſerted young children, it is provided, that no child, 
nurſe, or ſervant, received or employed in ſuch hoſpital, 
ſhall by virtue thereof gain any ſettlement in the pariſh | b 
where ſuch hoſpital ſhall be ſituate; and conſequently the 
\ ſettlement of foundlings is not different from that of all 
© other perſons :' that is, if they are legitimate children, they 
» © ſhall follow their father's ſettlement, if known; if not, 
then their mother's ſettlement ; if neither of theſe is known, 
br if they are baſtards, they ſhall be ſettled where they 
were born; if that cannot be known, which is properly 
ttzhe caſe of a foundling, this ſeemeth to fall under the ge- | | 
_ eral rule, that every perſon ſhall be maintained and pro- p 5 
. | 8 3 vided 


— " « 
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vided for in the place where he happens to be, until a ſet- 
tlement can be found; for in a chriſtian civilized country, 
no perſon ought to be ſuffered to. periſh merely for want 

of neceſſaries. Only, in the preſent caſe, the act takes 
ſuch children off the pariſh, and leaves them to the provi- 
ſion of the hoſpital, . | 136) 


iv. Of the ſettlement of children with their parents. 


ee child à ſettlement except where the ſettlement of their father 
r and mother is not known, and then only till it is known. 
: Foley 269. | | - 
e ld in . 2, Formerly it was held, that a child ſhall continue with 
;ertlement di- its parents as a nurſe child, until it ſhall be 8 years of age, 


Rin from the during which time it ſhall not be deemed capable of gaining 
parents, 


ſeems to be agreed, that a legitimate child ſhall neceſſarily 
follow the ſettlement of its parents as a nurſe child, or as 
part of the family, only until it ſhall be 7 years of age; and 


M1 ther's family, but with an adjudication of the place of its 
1 own laſt legal ſettlement, as being deemed capable at that 


eth not difficult to determine with exact certainty, at what 


. 12. A child of ſeven years of age may be bound appren- 
tice to a ſhipwright, fiſherman, owner of a ſhip, or other 
perſon uſing the trade of the ſeas ; and by the vagrant act 
of the 17 G. 2. a vagrant's child of that age may by the 
juſtices be put out an apprentice : And fo ſoon as he ſhall 
have reſided and lodged. in a pariſh for 40 days under the 
indenture, he will have thereby gained a ſettlement. 80 
that the preciſe time, when a perſon may have gained a 
ſettlement in his own right, is at the age of ſeven years and 
40 days. a 
How far chil ren 3. E 10 An. 9. and St. Giles's. Order to remove an 
3 I A infant to the pariſh of St. Giles's; becauſe it appeared, that 
mn. though the father was ſettled at another place, yet the child 
5 was born at St. Cilass. Quaſhed, by the court; for that 
the place of the ſettlement of the child is with the father, and 


H. 10G. St. Giles's Reading and Everſly Blackwater. It 
was ruled by all the court upon argument, that where a 
father gains a ſecond ſettlement after the birth of his child, 

| v2 | ff that 


$ettlement of » . The birth of legitimate children doth not give them | 


a ſettlement in its own right; but by the later reſolutions it 


that after that age it ſhall not be removed as part of the fa- 
age of having gained a ſettlement of its own. But it ſeem- 


age a child may have acquired a ſettlement of its own, di- 
ſtinct from the parents ſettlement. For by the 5 El. c. 5. 


not the place where the child was born. Se. C. V. 1. 18. 


0 3 
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that ſettlement is immediatly communicated to the child. 
And a child may be ſent to the place of his father's ſettle- 


ment, without ever having been there before. S/. C. V. 2. 


112. Str. 580. Ld. Raym. 1332. by 

M. 12 G. 2. Souton and Sidbury, The queſtion was, 
whether the children, being above the age of nurture, ſhall 
be removed with the father to the father's ſettlement, where 
the children hall never inhabited? By Lee Ch. J. In the 
caſe of Everſly Blackwater, the court were of opinion, that 
a child might be ſent to the ſettlement of his father, though 
it had never been there before, contrary to an opinion of 
L. Parker in a former caſe. | And he ſaid the true diſtinc- 
tion, I think, is, that where children have gained no ſettle- 
ment, but continue part of their father's family, they 
ſhall follow their father's ſettlement. Sz. C. V. 2. 150. 
Andr. 345. | | 5 

T. 2 An. Commer and Milton. A man ſettled at Comner 
and having ſeveral children born in that pariſh, afterwards 
removed to Milton with his children, and gained a ſettlement 
there; and becoming very poor, his children born in Comer, 
were by an order of two juſtices ſent to Comner, viz. thoſe 
that were under ſeven years old; the juſtices apprehending, 


that the place of their birth was the place of their lawful ſet- 
| tlement. And this order being removed into the king's 


bench by certiorari, it was inſiſted to maintain the order, 
that the children had gained a ſettlement in Comner by birth, 
which was not altered or defeated by any ſubſequent act of 
their father in gaining a ſettlement at Milton; for his chil- 


dren were with him there only as nurſe children, and his 
ſettlement ſhall not be the ſettlement of the children. But 


by Holt Ch. J. The place where a baſtard is born, is the 
place of his ſettlement, unleſs there is ſome trick to charge 
the pariſh ; but the place where ligitimate children are born, 


is not the place of their ſettlement, for let that be where it 


will, the children are ſettled where their parents are ſettled 
as for inſtance, if the father is ſettled in the pariſh of H. but 


goes to work in the pariſh of B. and before he gains any 


ettlement there, has a ſon born in the pariſh of B. and 
then dies; this child may be ſent to the pariſh of H. for 
it is not the birth, but the ſettlement of the father, that 
makes the ſettlement of his child; and if the father hath 


gained a new ſettlement for himſelf, he hath likewiſe gain- 


ed a new ſettlement for his children, who do not go with 


. him co his new ſettlement as nurſe children, but as part of 


his family, 2 Salt. 528. 3 Salt. 259. 
e Tot 8 4 IA 4. T. 
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8 2 and Weftwoodbay. Upon appeal 
from an order of two. juſtices, for the removal of Robert 
Baker, from the pariſh of M ſtiusodhay tothe pariſh of Eaft- 
2woodbay,: the ſeſſions ſtate the fact ſpecially for the opinion 
of the court: That forty years ſince, Themas Baker, the 
father of this Robert, was ſeiſed in fee of a freehold eſtate 
in the pariſh of Hamſtead Marſhal, where he lived till the 
year 1697, and had this ſon Robert, who was at that time 
eight years old: That in 1697, Thomas the father and all 
his family removed to Chevely, where he rented a tene- 
ment of 201, a year, for two years: That in 1699, he pur- 
chaſed a copyhold eſtate of 111. a year in the pariſh of Męſi- 
woodhay, whither he removed with his ſon and ſervants, 
and ſerved churchwarden and other pariſh offices, and paid 
taxes, and ftaid there till the year þ tak That in 1716, 
he purchaſed a cottage of 11. 128. 6d. a year in Eaſtwood- 
hay, and went and lived upon it till his death : but Robert 
the ſon ſtaid behind in J/2/twoodhay, where he married a 
wife, and has worked ever fince on his own account, and 
that he is 30 years old. Upon the whole the ſeſſions con- 
firm the order of the two juſtices for his ſettlement at 
Eaftwoedhay, It was moved to quaſh the order of ſeſſions, 
for that the ſettlement of Robert the ſon is either at Hamp- 
flead Marſhal, where he waas born, and where he lived 
till eight years old; or if it ſhould be carried ſo far, as that 

he gained a new ſettlement with the father, by removin 
with him as part of his family, according to the caſe of 
Cumner and Milton, yet that can carry him no farther than 
Feſtwoodhay, which is the laſt place to which he accompanied 
his father ; but let the ſettlement be in either, it is not 
material now; the only queſtion being whether here is 
any ſettlement in Za/twoodhay, for which there is no co- 
Jour. On the other hand, it was inſiſted, that let the fon 
be of what age he will, he ſhall follow the ſettlement of the 
father, till he gains one by his own acquiſition ; and it ap- 
pearing he had never done any thing to gain a ſettlement 
by act of his own, either in Hampſtead Marſhall, Chevely, or 
W-:/twoodbay, then he muſt follow the ſettlement of the fa- 
ther as well in Ea/twoodhay as in any of the reſt. Pratt 
Ch. J. The queſtion is not, where this man and his family 
are ſettled, but whether there appears a ſettlement of him in 
Eaftwoodhay ? If he had gone thither with his father, as part 
of the family; poſſibly it might have been a ſettlement of 
of him there: but by ſtaying behind, he was divided from 
his father, and therefore there is no colour to make it a 
ſettlement in Eaſtivocdhay. I think his ſettlement is in 
| W-ft- 
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Milliams, Anne 
children of the ſaid Edmund the father, from the pariſh of 
St Michael in Norwich, to the pariſh of St Matthew in 
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Weſtwrodhay, which was the laſt place where he lived as 
part of the father's family. To which the reſt of the 
court agreed: And the order was quaſhed. Str. 438. 


E. 2 G. 2. St Michaels Norwich, and St Matthew's 
Ipſwich. Two juſtices made an order, to remove Edmund 
his wiſe, and Edmund, Solomon, and Amy, 


Ipfwich, Upon an appeal from this order, the ſeſſions 
ſtated the matter ſpecially, viz. That Edmund Williams 
the elder, father of Edmund Wilhams the father of the ſaid 
children, was ſettled at Shipton Mallet in Somerſetſhire ; 
and afterwards removed to Bruton in the faid county, and 
had a writing given him from Shipton Mallet, acknow- 
ledging his legal ſettlement to be there; by virtue of which 
he continued at Bruton for 20 years, where Edmund the 
ſon was born; and that he continued there with his fa- 


ther till he was nineteen years of age, and was bred up 


to his father's buſineſs of a woolcomber. Then Edmund 
the ſon left his father, and came to Norwich, and there he 
married two wives ; by the firſt he had Edmund the grand- 
ſon ; and ten years after his wife died. Then he married 
Anne his now wife; by whom he had Salmon and Amy two 
other children ; fince whoſe birth, about two years ago, 
Edmund Williams the grandfather gained a new ſettlement 
at St Matthew's Ipfwich : But Edmund the ſon hath never 
lived with his father at Ipſtwich, or any where elfe, ſince 
he lived with him at Braton. The queſtion was, whether 
the perſons removed, to 'wit, Edmund the ſecond, his 
wife, and three children, ſhould follow the ſettlement of 
the grandfather at [pfwich, or whether they ſhould not 
be looked upon as ſeparated from the grandfather's family, 
eſpecially after ſo long an interval of time? Mr J. Rey- 
nolds ; J do not fee how the father can gain a ſettlement 
for the ſon, ſo many years after the ſon has left him. 
Lord Ch: J. Raymond; I think it is odd, that an old man 
of ſixty, who has left his father for 40 years, ſhall follow 


the ſettlement” of his father, as oft as his father removes. 


In the caſe of young children it is otherwiſe ; for they 
cannot be ſevered from their parents, becauſe of nurture. 


And by the whole court; The reaſon why we enquire 


into the ages of children is, becauſe if they are grown up, 
and above ſeven years old, they may gain a ſettlement by 
their own act; but it is almoſt a contradiction in terms 
to ſay, that a man who has left his father 40 years, ſhall > 
follow the ſettlement of his father. S/. C. V. 2. 129. 


Str. 831. 
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7. 29 C30 G. 2. Inhabitants of Taunton St 2 
and St Mary Magdalen s, Somerſetſhire. Caſe ſpecially 


ſtated; That Robert Bagg the grandfather of the pauper, 


being ſettled in St. Fames's, went with a certificate for 


himſelf, his wife, and four children, to St Mary's; that 


he reſided there ſome time, and then voluntarily returned 
to St James's, and there the pauper's father was born, and 
married in St James's, and lived and died there; that the 
pauper was born in St Fames's ; that neither the father nor 
grandfather ever returned to St Mary's again: that the 
pauper was afterwards put out as a poor apprentice by the 
pariſh of St James s into the pariſh of St Mary's, and 
ſerved his time there; and never gained any other ſettle- 
ment in any other pariſh. The two juſtices having ad- 
judged that he gained no ſettlement at St Mary's by this 
apprenticeſhip, becauſe the grandfather's certificate was 
then ſubſiſting, remove him to the pariſh of St 8 
The ſeſſions, on appeal, quaſh this order. And now it 
was moved to quaſh the order of ſeſſions. After argu- 
ment, on ſhewing cauſe ;—By Deniſon J. (Ryder Ch. 
J. being dead): This is a caſe of great conſequence, and 
therefore I ſhall now give-no abſolute opinion. Here are 
two queſtions ; 1. What is the meaning of the certificate 
act, and how far it ſhall extend; what is meant by 
<« certificate. man and his family” ; whether it takes in 
only his family at the time of his removal, or it will take 
in all the children he may after have, and thoſe childrens 
children. At firſt ſight, it ſeems only to mean perſons 
named in the certificate. It is ſaid, if a child is born 
after his going into a pariſh with a certificate, it may ex- 
tend to that child, but no further. But that is a great 
doubt. I imagine the words << tho" born in the pariſh” are 
put in ex major: cautela, It a man and his wife go into a 
pariſh with a certificate, and have children, and thoſe 
children have children, it ſeemeth that they are all com- 
prehended within the word family in the ſtatute. But as 
to this I give no opinion; as the other point may deter- 
mine the caſe. 2. Whether this certificate, as it ſtood 


when the pauper was put an apprentice, was in force or 


determined? The caſe of Sudbury and Uttaxeter (hercafter 
following) was different: The pauper had been removed 
on his becoming chargeable ; and the certificate was func- 
tus officio, Here, the grandfather of the pauper gets the 
certificate, goes and ſtays ſometime under it, returns, the 
father of the pauper is born, then marries, lives at Sr 
James's, and has a family of his own. Now I ſhould be 
glad to know when the certificate determined; for upon 


that 


P0992. (Settlement with the parents.) 283 


8 i that my doubt is founded. — ger J. gave no opinion; 

ly but as a certificate is a perſonal privilege, he ſeemed to 

1 think, that the queſtion was, whether as the grandfather 1 
or never returned again, it was not a waiver or diſclaimer of _ 
at = his privilege ; and whether, as the father and ſon were 1 
ed never in the pariſh, they could be conſidered as coming 1 
ad into the pariſh by certificate, —//met J. This is a caſe h 
he 1 of great difficulty. I ſhould think the word family would | | 
or tanke in grandchildren. A deviſe to children, will take | 
he in grandchildren. In the caſe of Sudbury and Uttoxeter 

he there was a removal; and fo the pariſh had availed them- 

nd ſelves of the certificate. And the queſtion here is, Wwhe- 

e- ther the facts ſtated in this caſe do not amount to the ſame | 
d. thing. This is a certificate given 54 years ago. It. is of i 
is great conſequence, whether to conſider it as being in force . | 
AS ſo long ; eſpeciaily as no uſe has been made of it for ſo 
s. many years, —The court took time to conſider of it.— 

it On the laſt day of the term, the court ſaid, they were 

u- unwilling to give any opinion upon the firſt point. On 

h. = the ſecond, they held, the certificate did not hinder his 

nd RX gaining a ſettlement by the apprenticeſhip ; but declared, 

re they did it under the particular circumſtances of this caſe ; 

ite without determining, how far abſence or deſertion of a 

by certificate ſnould be conſtrued to deſtroy it.— The order 

in of ſeſſions was confirmed; and the original order quaſhed. R 

ke 5. H. 10 G. St Giles's and Everſly Blackwater. Though Father dead. 

ns the place of the birth of a child, where the father hath 1 
50 no ſettlement, is the place of the ſettlement of the child; 0 
rn yet where the father hath gained a ſettlement, his chil- 

X- dren, tho' born in another pariſh, ſhall be looked on as 

at ſettled at the place of their father's laſt legal ſettlement, 

e and ſhall be removed thither, as well after the death of 

oa their father, if occaſion requires, as in his life time, ſup- 

oe poſing they have gained no ſettlement of their own, L. 

* Raym. 1332. Str. 580. 9 

pn T.8W. K. and Luckington, Hyowel and his wife were 

"i ſettled at Luckington, and came to St Auſtin's, and there a 

nd child was born. The father dies in the king's ſervice. 

b The queſtion was, who ſhall keep the child? It was ob- 

r jected, that it was ſettled where born; for that they could 

> not ſend it to the father, when he was dead. But by 

= Halt Ch. J. The death of the father doth not alter the 

he child's ſettlement, © Comb, 380, 

"= So if the father dies before the child is born ; yet the 

St child ſhall be ſettled where the father was ſettled before his 

bh death. M. 5 An. 2. and Cliſton, Vincr. Settlem. J. 
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Father dead and 
the mother a 
widow. 
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6. M. 1 G. St George's and St Katherine's, A man ſet- 
tled i in St Katherine's, married, and had fix children born 
there, and died. After his death, the widow goes into the 
pariſh of St George, with her ſix children, and rents a 
houſe of 121. a year, and lives in it with her children four 
months. The ſingle queſtion was, Whether the children 
ſhould be ſettled where their father was laſt ſettled, or have 
a ſettlement with the mother in the pariſh of Sz George P 
and the whole court were of opinion, that the fix children 
were ſettled in the 'parifh of St George, where the mother's 
laſt ſettlement was. And by Parker Ch. J. There is no 
diſtinction between the ſettlement of children with the fa- 
ther or mother ; for they are as much hers as the father's, 
and nature obliges her, as much as the father to provide 
for them; fo does the law; and every argument that 
holds for theix ſettlement with the father, holds as to their 
fettlement with the mother. The reaſon why children 
ſhall not gain a ſettlement, where the widow gains a ſet- 
tlement only by intermarriage, is, becauſe it is then not 
her family, but her huſband's ; and ſhe cannot give the 
children any ſuſtenance without the huſband's leave. But 
in this caſe, ſince ſhe is equally puniſhable with her huſ- 
band for deſerting her children, and therefore could not 
leave them behind her, they muſt HET a ſettlement with 
her. Foley 254. Se.. C. in 8 | 

H. 13 G. Moodend and eee Jobn Binchen was 
ſettled at Moodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Paule/- 
prry, into a meſſuage and tenement of her own for lite, 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whe- 
ther the daughter gained a ſettlement at Pauliſpury? And 
it. was adjudged that ſhe did ; becauſe the mother being a 
widow, having gained a new ſettlement after her huſband's 
death, the daughter gained a ſettlement alſo as part of her 
family. And there is no difference between a father's 
gaining a ſettlement, and a mother's, in ſuch a caſe as 
this; for the mother is obliged: to provide for her children 
after her huſband's death, as the father was when living; ; 
and ſhe could not leave this daughter behind her, neither 
could ſhe be removed from her. * Raym. 147 3. Fol. 256. 
S e 

The ſame reſolved in the caſe of Barton Tuff and Hap- 
piſburgh. 7. 8 9 G. 2. Sel. C. V. 1. 317. 

7. H. 13 G. Moodend and Pauleſpury. If aft 


the mother mar- band's death, the wife ſhall marry again, to a man ſettled 


ried _ 


in 


I 


ter the huſ- Z : 


8 
* 
3 
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in another pariſh ; her children by her former huſband 
muſt go with her for nurture, yet they are no part of her 
ſecond huſband's family ; and therefore gain no ſettlement 
thereby, in the pariſh where the father in law is ſettled. = 
L. Ram. 1473. . Bad | \ 
T. 2 An. Comner and Milton. 2 Salk. 482. M. 10 V. | | 
3 Salk. 259. If after the death of the father, the mother 1 
marries again, to a huſband who is ſettled in another pa- | 
riſh ; her children, ſuch of them as are above 7 years old, | 
ſhall not be removed ; thoſe under, ſhall be removed, but 
that only for nurture, for they ſhall be kept ar the charge 
of the other pariſh, where their father whilſt living was 
ſettled; and to that pariſh they may be ſent after 7 years | | 
old, as to the place of their lawful ſettlement ; for this f 
accidental ſettlement of their mother, which was only by | 
the marriage with a ſecond huſband, and as ſhe is now | 
become one perſon with him, ſhall not gain a ſettlement 
for her children. | | | | 

Note; this authority is only produced here, to ſhew the 
ſettlement, as to which it may be good enough ; but as to 
the maintenance (as hath been intimated before, and as will 
be confidered more at large when we come to treat of the 
maintenance of the poor) it doth not ſeem ſufficiently to 
appear, how one pariſh may be compelled to maintain their 
poor reſiding in another pariſh, unleſs it be in the caſe of 

perſons reſiding under a certificate. ES: 
e's 8, E. 8 G. 2. K. and St Mary Berthamſtead. The fa- Father run away, 
ther ran away, and the mother went and reſided on an vhether che 
eſtate deviſed to her: One queſtion was, whether the chil- ..tement wh 
dren could gain a ſettlement, by reſiding with the mother the mother. 
on {uch eftate, where the father had never lived ? And it 
was held by Lord Hardwicke Ch. J. That as it did not 
appear that the father was dead, the court muſt ſuppoſe 
him to be living ; and in ſuch caſe, the children could 

ain no ſettlement but what was derived from their father : 

ut the matter was afterwards referred to the judges of 
aſſize. Se. C. V. 2. 182. 
9. H. 12 G. K. and Wfterbam. An Engliſhman, whoſe Father haviog 
ſettlement was not known, married, had a child, and ran mt ente, 
away: The child was then nine years of age. By the cg dall de 

court, the mother and child ought to be ſettled, where fertled with the 
the mother was ſettled before marriage. Foley 252. . 
M. 3 G. 2. St Giles's and St Margaret's. Sarah Ethe- 
rington, with Dorothy her daughter aged five years, was re- 
kX moved from St Margaret's to St Giles's, as being the place 
olf Sarab's laſt legal ſettlement before her marriage, ſhe 

| | . having 
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muſt provide for it, till they find another: By Halt Ch. 
J. Comb. 364, 372. . 
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having married an Iriſhman who had no ſettlement : And 


it was adjudged, that Dorothy her daughter ſhall be ſettled 


with her mother in the pariſh of St Giles, where her ſaid 
mother's ſettlement was before marriage. Fol. 251. 

7. 9G. K. and St Paul's, Shadwell. Reſolved by Eyre 
and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children ſhould have the benefit of their 
mother's ſettlement ; for that her right ſhould deſcend to 
them, and they ſhould not be fent to the place of their 
birth. Seſſ. C. V. 2. 113. | 

H. 10 G. St Giless and Everſly Blackwater, It was 
held by the court, that where the father's ſettlement can- 
not be found, yet if the mother's can, the child ſhail have 
the benefit of that. S/. C. V. 2. 112. 


H. 28 G. 2. St John's Wapping and St Botolph's Bifhopſ- 


gate. A child of an Iriſhman having no ſettlement in Eng- 
land, and ſuppoſed to be on board a man of war in the Ve 
Indies, and of his wife being an Engli/hwoman, was adjudged 
to go with the mother to the mother's ſettlement which 
the had before marriage. FE | 

M. 33 C. 2. X. and the inhabitants of Bethnall Green. 
A man, whoſe ſettlement was not known, had married a 
woman whoſe ſettlement was in $* Catherine's pariſh. 
They had a ſon born in Bethnall Green; who married the 
daughter of a man that was ſettled in the pariſh of St. Leo- 
nard's Shoreditch ; and by her had children born in Beth- 
nall Green. Theſe children were adjudged to be ſettled in 
St Catherine's parith, the place of their father's ſettlement 
in virtue of his mother's ſettlement there. 

10. A travelling woman, having a ſmall ſucking child 
upon her, was apprehended for felony, and ſent to the 
gaol, and was hanged : This child is to be ſent to the 
place of its birth, if it can be known ; otherwiſe it muſt 
be ſent to the town where the mother was apprehended, 
becauſe that town ought not to have ſent the child to gaol, 
being no malefactor. Read. Poor. Dalt. 168. 

And where a child is firſt known to be, that pariſh 
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v. Of fetthment by apprenticeſhip. 


The ſtatutes relating to the ſettlement of apprentices, 


are theſe following; which I will firſt exhibit together at 
one view, and then ſet forth the judgment of the court of 
king's bench upon the ſeveral parts thereof. | 


287, 


By the 13 & 14 C. 2. c. 12. On complaint by the church Statutes con- 


wardens or overſeers, within 40 days after any perſon ſhall 
come to ſettle in any pariſh, on any tenement under 10 l. a year; 
teoo juſtices (1 Q.) may remove him to the place there he was 
laſt legally ſettled, either as a native, houſholder, ſojourner, 


aprentice, or ſervant, for the ſpace of 40 days at the leaſt. 


By the 1 J. 2. c. 17. The ſaid 40 days ſhall be reckonetl, 


not from the time of his coming to inhabit, but from the time 


of his delivering notice in writing. And by the 3 W. c. II. 


Net from the time of delivering ſuch notice, but from the time 


of the publication of ſuch notice in the church. 
But by the ſaid act of the 3 V. If any perſon ſhall be 


bound an apprentice by indenture, and inhabit in any town or 


pariſh, ſuch binding and inhabitation ſhall be adjudged a good 


ſettlement, though na ſuch notice in writing be delivered and 


publiſhed. 1. 8. | 

By the 12 An. ft. I. c. 18. F any perſon, after June 24. 
1713. Hall be an apprentice bound by indenture, to any perſon 
reſiding under a certificate, in any pariſh, townſhip, or place; 
and not afterwards having gained a legal ſettlement in ſuch 
pariſh, townſhip, or place ; ſuch apprentice, by virtue of ſuch 
apprenticeſoip, indenture, or binding, ſhall not gain any ſettle- 
ment in ſuch pariſh, townſhip, or place; but every ſuch ap- 
prentice ſhall have his ſettlement in ſuch pariſh, townſhip, or 
place, as if he had not been bound apprentice. 1. 2. 

And by the ꝙ & 10 V. c. 11. No perſon who ſhall come 
into any pariſh by a certificate, ſhall be adjudged by any :att 


whatſoever to gain a ſettlement in ſurh pariſh, unleſs he ſhall 


bona fide take a tenement of 101. a year, or execute an an- 
nua] office in ſuch pariſh. (And . conſequently, not by ap- 
prenticeſhip. ) 


And by the 8 An. c. q. and g An. c. 21. The maſter . 


fhall pay duty of 6 d. a pound, for 50 l. or under, and of 12.4. 
a pound for every pound above, of money, or of things not money 
according to their value, given with apprentices, and propor- 
tionably for greater or leſſer ſums : Except money given with 
pariſh apprentices, or out of publick charities. The ſum given, 


to be written in the indenture in words at length. And beſides 


the flamps before requiſite, the indentures to be moreover ſtamped 
27 2 | with 


cerning the ſet= 
tlement of ap- 
Prentice. 


© General expoſi- 
tion of the ſta- 
dutes. 


Infant binding 
kimſelf. 


n > a 
Fa + "0 N 
+ 


P0992. (Settlement by apprenticeſhips.) 
with another flamp, denoting the 6d. or 12d. a pound reſpec- 


tively. And if the ſums are not truly inſerted, or duties not 
paid or tendered, or indentures not ſtamped or tendered to be 


flamped within the times limited: ſuch indentures hall be void, 


and not available in any court or place, or to any purpoſe what- 
And by the 31 G. 2. c. 11. No perſon who ſhall have 


been bound an apprentice, by any deed, writing, or contract, 
not indented, being fir/t legally ſtamped, ſhall be liable to be re- 
moved from the place where he was ſo bound and reſident 40 
days, by any order of removal, or order of ſeſſions, by reafon 
only. of ſuch writing not being indented.” | 

1. The ſtatute of the 13 & 14 C. 2. gives power to 
remove perſons within the ſpace of 40 days after they 


4 come to reſide, but no power to remove them after the 


ſaid 40 days; and conſequently where the overſeers have 
neglected to remove them for 40 days, they become after- 
wards unremoveable, The ſtatutes of F. 2. and . 3. do 
reſtrain ſuch 40 days reſidence to be after notice in wri- 
ting; but the latter clauſe of the ſtatute of V. takes off 
that reſtriction with regard to apprentices; and the reaſon 
thereof is, becauſe ſuch notice would be to no purpoſe, 
for that the juſtices cannot upon the complaint of the 
overſeers remove the apprentice from his maſter, that is 
to ſay, they cannot upon complaint of the overſeers make 
void the indenture between the maſter and his apprentice, 


by which the apprentice is bound to live with his maſter, 


and the maſter is bound to keep him ; for this can only 
be done upon the complaint of the maſter or apprentice : 
and continuing 40 days unremoveable without notice, is 
the ſame thing as continuing 40 days removeable, but 


not removed, after notice; and conſequently the party 


hath gained a ſettlement. And it is poſſible that the ap- 
prentice may gain as many ſettlements as there are ſpaces 
of 40 days in the term of his apprenticeſhip; and where 
he ſerves the laſt 40 days, there is his laſt ſettlement : 
Conſequently, he may gain a ſettlement long before his 
maſter ſhall gain one; as where his maſter's ſettlement 
ſhall ariſe from executing an annual office: Or, he may 
gain a ſettlement, whilſt his maſter ſhall gain none, as 
when he reſides upon a tenement under 10 1. a year: And 
of conſequence, the maſter may be removed, when the 
apprentice cannot be removed; and in ſuch cafe the maſ- 
ter ſhall be neceſſitated to apply to the juſtices, to compel 
the apprentice to go along with him. 
2. H. 3G. 2. Newbury and St Mary's in Reading. A 
poor boy of 14, bound himſelf apprentice for ſeven years 
| | to 
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8. 
ſpec- to a weaver. It was argued, that this was not a binding 
not according to the ſtatute, and therefore did not gain a ſet- 
to be tlement; and that the indenture was void, becauſe an in- 1 
void, fant could not bind himſelf. But by the whole court, it | 
hats RIF did gain him a ſettlement ; for an infant may make an | 
indenture for his own benefit. Fuley 154. Andr. 373. 
have Yo H. 9 G. 2. K. and 5 Nicholas, Ipſwich. There was Binding for leſs 
rat, an indenture of apprenticeſhip, for four years; which the derm than ſeven 
e re- apprentice ſerved accordingly: whereas the ſtatute of the). | 
it 40 5 El. requires, that it ſhall not be for leſs than ſeven years. 
eaſon And the queſtion was, Whether this ſhould gain a ſettle- 
ment ? By the whole court; this indenture was not void, 

er to but only voidable; and none could avdid it but the parties: 
they And neither of the parties having taken advantage thereof | 
r the to avoid it, the apprentice having continued under the 
have ſame above 40 days, did thereby gain a ſettlement. Se: | 
ifter- C. V. 2. 162. Andr. 365. Str. 1066. . 
do 4. T. 5 & 66. 2. K. and Mellingham. A perſon ning dren 
Wri- was bound by indenture, tho' not actually indented; and pray NO 
2s off the ſeflions 'adjudged the ſettlement on the foot of that 
eaſon binding. Exception was taken, that this was a binding 
poſe, without indenture, and not good; and alſo whatever the 
f the writing was, the pauper was no party to it, nor could be 
lat is concluded by it: and a deed poll will not bind an infant, 
make nor a poor perſon put out by the overſeers without his own 
itice, contracting; for the ſtatutes which make ſuch covenant 
after, binding upon them, do require that the binding be by in- 
only denture. And by the court ; The exception muſt be al- 
r lowed, and the order quaſhed. Sf. C. V. 1. 330. f 
de, is And this was the cauſe of making the ſtatute of the 31 
„but G. 2. c. II. abovementioned, which enacts, that no per- 
party ſion bound by writing not indented, being legally ſtamped, 
e ap- mall be liable to be removed for that defect only. | | 
aces . l G. 2. Cureden and Leiland. On a ſpecial or- Indenture not | 
1 der of ſeſſions, it was ſtated, that a poor boy was bound dmped. | 
r: out apprentice by indenture, and the maſter had 208. paid | 
TN him ;. that he ſerved three years; but that the maſter ne- | 
Dent ver paid the duty of 6 d. in the pound according to the 
may 8 An. c. 9. ſ. 39. which ſays, that if the duty be not paid, 
3 the indenture ſhall be void to all intents and purpoſes 
And whatſoever. The caſe was referred to Forteſcue J. who 
e went the circuit: And he held it a ſettlement, becauſe the 
. maſter had ſix months to pay the duty in; ſo that during 
ompel thoſe {ix months a ſettlement was gained; and it ſhould not 

be in the power of the maſter to defeat it by matter ev poſt 
g. A > fate... And purſuant to this opinion, the ſeſſions held it 
"years i Vor. III. n * 
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| a ſettlement. But upon debate in the king's bench, the 
order was quaſhed, for they faid, it was making the in- 
denture good to one purpoſe, when the act of parliament 
had made it void to all intents and purpoſes whatſoever. 
And though it was a hard caſe, they could not break thro” 
the poſitive words of the act. Str. 903. Sef. C. V. 2. 
134. Andr. 364. | 
But upon payment of the duty and penalty, and a receipt 
thereof from the ſtamp office produced in evidence, the 
writing is made good. 8 Mod. 365. 
Apprentice ſet- . 6. An apprentice well ſettled, being with a maſter re- 
— not remoV- movable, cannot be removed with him; but the maſter 
may complain on the covenant. Caſes of S. 211. 
Settlement of 7. H. 4 An. St Bride s and St Sauieurs. A woman 
eee who was ſettled at Sr Saviour's, with her apprentice by 
on the ſerve. indenture, came and took a lodging in St Bride's, and there 
ment of the continued above 40 days with her apprentice, who ſerved 
: her there. This was held by the court, to be a fettlement 
of the apprentice at St Bride's, though the miſtreſs had no 
ſettlement there. 2 Salk. 533. 
Inhabitancy te 8. MH. 11 C. St Jabn Haptiſi and Sf James's Biſhep 
de where the Cannings. Binding and ſerving will not make a ſettlement, 
party log. put the ſettlement muſt be by inhabiting ; which cannot 
de but where the party lodges. L. m. 1371. Str. 
+! | 8:46 317 
285 . 3G. K. and St Olave's Fury. An apprentice is bound 
to a%obler, who keeps a ftall in one pariſh, lies in ano- 
ther, and the boy in a third; and the ſeſſions adjudge the 
ſettlement where the ſtall is, becauſe the fervice was there. 
But by the court, the boy has gained no ſettlement in any 
of the three pariſhes; for the ſtall is not ſufficient to give 
him one, the maſter lying in another pariſh. And the 
order was quaſhed. Str. 51. 
T. 3 G. St Mary Colechurch and Radchffe, A boy was 
bound apprentice to a ſeafaring man, and ſerved him for a 
[ uarter of a year in the day time on land, in the pariſh of 
| t Mary Colechurch, but lay every night on ſhipboard in 
| Radcliffe. But the juſtices apprehending the ſettlement to 
be where the ſervice was, ſend him thither. It was moved 
to quaſh this order, and was likened to the aforeſaid calc 
of the cobler. By Parker Ch. J. A man properly inha- 
bits where he lies; as in the caſe where the houle is in two 
leets, he is to be ſummoned to that in which his bed is. 
And the order was quaſhed. Str. 60. Cafes of S. 105. 
Foley 159. 1 8 | 
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Note, In the ab ve caſe of the cobler, it ſeemeth by the 
analogy of the other caſes with reſpect both to apprentices 
and ſeryants, that the cobler's apprentice gained a ſettle- 
ment in the pariſh where he lodged. A man may be occu- 
ied in ſeveral pariſhes in the day time; but his domicil, 
bis home and habitation, ſeems to be where he draws to at 
night, | 
" H. 10 G. X. and Cirenceſter. There was an ap- Forty days reſi- 
prentice bound in the pariſh, who lived there off and on OY 
for three quarters of a year. Exception was taken, tat 
this was no ſettlement, ſince he might not inhabit 40 

days together. But by the court, That is not neceſſary. 

* the order for making it a ſettlement was confirmed. 

r. . 

18. G. St Olave and All Hallows. If a maſter Apprentice al. 

aſſigns over his apprentice, and the apprentice ſerves in figacd, 
purſuance of that aſſignment; he thereby gains a ſettle- 

ment: and it differs not whether he ſerves with one maſ- 

ter or another; for he {ti}] ſerves by virtue of the firſt in- 

denture, Seſſ. C. V. I. 215. i 

13 . Caſtor and Aicles, A poor child being bound at 

Caſtor, his maſter there aſſigned him over to another maſ- 

ter, who lived in Aicles. And it was held, that the poor 
child ſhould gain a ſettlement at Aicles, where his ſecond 
maſter lived; for though the apprentice was not affign- 
able, yet that aſſignment was not merely void, but amount- 
ed to a contract between the two maſters, that the child 
ſhould ſerve the latter, So that this aſſignment is good 
by way of covenant, though it be not an aſſignment to 


= pals an intereſt, 1 Salt. 68. 


11. M. 8 G. 2. K. and St George Hanover Square, Apprentice ſerv- 
Alice Wheeler was bound by indenture a pariſh apprentice, ins another maſ- 
to George Lifter, in the pariſh of St George, where ſhe lived "vera ns 
above 40 days under the indenture, and gained a ſettle- 
ment : Afterwards ſhe was by parol agreement hired out 
by the ſaid maſter to one Hall in the pariſh of St Mary le 


bone, and there lived and lodged above 40 days, that is, 
for the ſpace of one year * i fa 


or the upwards, the ſaid appren- 
ticeſhip continuing; and the ſaid George Lifter her maſter 
received her wages, and found her cloaths : By the court, 


the apprentice is well ſettled in St Mary le bone. Seſſ. C. 
V. 2. 138. Str. 1001. 


E. 9G. St Olave's and All Hallows. A perſon is bound 
apprentice to a maſter who lives in Str Olave's:; After- 
wards, the apprentice by his maſter's conſent lives with 


| another perſon in A Hallews. By the court; Ha gain. 
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a ſettlement in the laſt place; for a perſon may ſerve his 
maſter in another pariſh or place ; and although he ſerves 
another man, yet it is by conſent of his maſter, and the 
benefit accrues to his maſter. Caſes of S. 153. Str. 554. 
M. 3 E. Pariſhes of Holy Trinity and Shoreditch. Parker 
Ch. J. delivered the reſolution of the court. This is an 
order for the removal of one Ferrer from the pariſh of 
Holy Trinity to Shoreditch; by which it appears, that Fer- 
rer was bound an apprentice to one Truby, with intent 
that he ſhould ſerve Green; which he did for three years: 
And it hath been inſiſted, that he being bound to Truby, 
who lives in Trinity pariſh, his ſettlement is there; and 
not in Shoreditch, where the ſervice was. But we are of 
opinion the juſtices have done right in 'ſending him to 
Shoreditch, where the ſervice actually was. It is the ſame 
thing as if Truly had turned him over to Green; in which 
Caſe there would have been no queſtion, but he had gained 
a ſettlement in Green's pariſh. Str. 10. | 
12. E. 30 G. 2. Fremington and Sherwell. Mary Be- 
vans was bound a pariſh apprentice to one Richards in 
Fremington; who, after ſome time, declared that he had 
no buſineſs for her; and gave her permiſſion to go and 
work elſewhere, for her own benefit; and on his recom- 
mendation ſhe was hired to one Mr. Nott at Sherwell, from 


the firſt of June till Lady-day, and ſerved him there, for | 


the wages of 32s. And then went back to her maſter, 
with whom ſhe ſtaid 8 days; and then the term of her 
apprenticeſhip expired. This was held to be a good ſet- 
tlement at Sherwell; for ſhe was not diſcharged from her 
apprenticeſhip, nor intended to be ſo. Her maſter only 
ve her leave to go elſewhere and ſerve another perſon, 
or her own benefit. She returned to her maſter, and 
was received by him and ſtaid with him to the end of her 
term. And conſequently, the ſervice with Mr. Nott in 
Sherwell was a continuation of the apprenticeſhip, and 
performed under it. Burrow. 306. | 
13. E. 10G. Buctingion and Shepton Bechamp. The 
maſter ran away: The apprentice hired himſelf for a 
year, and ſerved the year. By the court ; He gained no 
ſettlement, not being ſu! juris, nor of a capacity to hire 
himſelf ; otherwiſe, p30 it been by conſent of his maſter, 
or had his indenture been cancelled. Caſes of S. 155. 
L. Raym. 1352. Str. 582. | 
Note; In the Caſes of Settlements, this caſe is reported 
under the name of K. and Shipton Curry; by L. Raymond, 
under the: name of Buckington and St Michael 8 
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by Sir John Strange, under the name of Packington and 
2 Beencham. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore itx preſumed to inſert the real names of the pariſhes, 
which theſe appellations ſeem moſt probably to denote, 
namely, Buckington and Shepton Bechamp, And here it 
may be proper to obſerve once for all, the great inaccu- 
racy in the names of places and perſons, which every 
where occurs in the books of reports, ariſing (as it ſeem- 
eth) from two cauſes. 1. From the reporter's taking 
down the name in court by the ſound only, which often- 
times may cauſe a wide difference in the orthography. 
And, 2. From the hand-writing of the reporter perhaps 
not being very legible ; the caſe being taken down in a 


| Hurry of the pen, and not publiſhed but by others after 


the reporter's death. Where the matter is very notorious, 
liberty hath been taken throughout this book, to reſtore 
fuch broken words to their genuine and known originals ; 
ſo as to read inſtead of Hedcome or Hedcorn, Hedcron ; for 
Mi ſſerden, Miſſenden ; for Trenſham, Frenſham ; for TVooden, 
Moodend; for Yexford, Yokesford ; for Euioſcater, Uttoxeter ; 


and many other ſuch like. 


Mr. Burrow, who from his ſituation, as being maſter 
of the crown office, hath opportunity to receive the true 
names from the records themſelves, is extremely uſeful in 
this, as in other more important reſpects ; and that, not 
only in the caſes he reports himſelf, but in others dcca- 
ſionally referred to. In ſpeaking of the proper method of 
intitling caſes of ſettlement, he obſerves, It may not 
<< be amiſs to ſet forth a general rule, for intitling all 
<« caſes ariſing upon orders of removal; the want of 
knowing, or the want of attending to which general 
rule, hath been the occaſion of infinite confuſion, in 
o tabling and citing caſes of this fort. The conſtant me- 
c thod of entering them in the rule book, is, to name 
the King as proſecutor ; and the pariſh laſt charged 
with the pauper, and conſequently appealing to the 
„court of king's bench, as defendants. For inſtance : 
<< T'wo juſtices remove a pauper from A. to B; and B. 
„ appeals to the ſeſſions. if the ſeſſions confirm the or- 
„der, and B. brings the certiorari, the rule thereupon 
is intitled Rex verſus Inhabitantes de B. But if the ſeſ- 
ſions diſcharge the original order, and conſequently A. 
remains charged with the pauper, and brings a cer- 
tisrari to remove the orders, then the rule bears for Its 
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F< title, Rex verſus Inhabitantes de A.” (Burrow 52.)— 
Nevertheleſs, as authors, in reciting theſe caſes, ſome- 
times give the name of one of the pariſhes, and ſometimes 
of the other; and the caſe in ſome inſtances may be 
eaſier apprehended, or explained with leſs circumlocution, 
by inſerting at the head of it the names of both the con- 
tending pariſhes ; that method is endeavoured to be pur- 
ſued throughout this courſe of ſettlements, where both 
the names can with reaſonable certainty be come at, 


Sometimes a caſe is reported, without the name of either 


of the pariſhes, but with the name only of the pauper; as 
John Giles caſe, Bridget Bailey's caſe, and the like: In 
theſe, together with the names of the pariſhes, it ſeemeth 
n retain alſo the name of the pauper. | 
14. | 

afterwards gave up the indentures of apprenticeſhip, but 
did not cancel them: Then the ſon was hired into an- 
other pariſh for a year, and ſerved the year; and being 
likely to be chargeable, he was ſent by an order to the 
pariſh where he lived as an apprentice z becauſe, the in- 
dentures being not cancelled, he ftill continued an ap- 
prentice there, Mod, Ca. 190. Dalt. 180. 


15. H. 31 G. 2. Auftrey and Grindon. Francis Orton, be- : 


ing then about ten years of 755 was in April 1744, bound 
a pariſh apprentice to Samue/ ber of the pariſh of Grindon, 
till his age of 24. He ſerved with his maſter there under 
the indenture till Michaelmas 17541 at which time, the 
maſter, in conſideration of 40s. then paid to him by the 
apprentice, agreed to diſcharge him; which receipt and 
diſcharge were indorſed and written by the maſter on the 
indenture, which he then delivered up to the apprentice, 
The ſaid apprentice then went and hired for a year, and 
ſeryed that year, at the pariſh of Higham, Afterwards, 


to wit, at Michaelmas 1755, he hired for a year, and ſer- 


ved that year in the pariſh of Huſtrey. He was then up- 


wards of 23 years, but not 24 years of age, ——The two 


Juſtices remove him to Grindon, judging him to have gain- 
ed no ſettlement under the e ſeivices, The ſeſſions quaſh 
the order. It was moved to aw the order of ſellons. 
Againſt this, it was urged, That the apprentice by his 


diſcharge became ſui juris. No intereſt at all remains in 


the pariſh officers. Their power is only a limited power. 
And a pariſh child thus bound, agreeable to the ſtatute 
of the 43 El. is upon the ſame foot as if he had bound 
himſelf; and when of full age, is at liberty to conſent ta 
hig own diſcharge, and thereby to put an end to the ap- 

2 prenticeſhip. 


* 


he ſon was bound apprentice to his father, who 
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 prenticeſhip. But if not, yet the ſervice being by his 
maſter's leave and conſent, it gains him a ſettlement in 
the place where it was performed; which was firſt in 


Higham, and afterwards in Aufirey, By lord Mansfield 


Ch. J. The whole depends upon the queſtion, Whether 


he was of age, or under age, at the time of his conſent- 


ing to the diſcharge. And by comparing the dates as 


above, it appears that he was under age; and then his 


conſent ſignifies nothing. For the conſent of an infant 
apprentice is, as if he had given no conſent at all. And 
if ſo, his ſubſequent ſervices can never be conſidered as 
performed by the maſter's leave 2nd conſent, and fo, as 
being a ſervice of his maſter under the indenture ; be- 
eauſe this is no expreſs and explicit leave and conſent 


given by the maſter to the particular ſervice (as in the 


caſe of Fremington abovementioned) ; but was intended to 
be altogether general, and is even founded in a miſtaken 
apprehenſion, that the apprentice could conſent to his 
being diſcharged ; which he, being an infant, was not 
capable of doing. And the order of ſeſſions was quaſhed, 
and the otitis order affirmed. Burrow. 499. 


16. H. 32 G. 2. X. and Weſtbury. ice to Appreati 
FO: 008 2 005 INE Ge." Aon OR Ih. ppg 


but procures one before the apprentice hath ſerved him 40 certificate, 


a man, who at the time of the binding has no certificate, 


days, gains no ſettlement by his apprenticeſhip. 


17. M. 14 C. 2. K. and Petbam. Upon a ſpecial Apprentice to x 


certificate man, 


order it was ſtated, that the pauper was bound to a cer- 
tificate man in Tenterden, and after living with him there 


two years, was by him aſſigned over to a pariſhioner of vncertificated 
Lidd, with whom he inhabited and ſerved for the re- pariſh, 


mainder of the ſeven years. And the queſtion was, whe- 
ther under this aſſignment he gained a ſettlement? And 
the court were all of opinion, that he gained 2 ſettlement 
in Ziad: for the act of 12 An. hath not made the binding 
void, but has only taken away one of the conſequences 
of ſuch binding for the ſake of the certificated pariſh, It 
never intended to meddle with the caſe of a legal pariſhion- 
er's apprentice ; and when once there is an aſſignment to 
ſuch a one, it is the ſame as if it had been an original 
binding. The true conſtruction of the ſtatute is, that in 


- of the certificated pariſh ſuch binding and inhabiting 


all give no ſettlement, Str. 1147. 
H. 28G. 2, Dacre cum Bewerly v. High and Low Bi- 
fhopfide. Jonathan Icy, a taylor, being legally ſettled” in 


the pariſh of A. came with a certificate to the pariſh of 


and Low Biſhe}/ide, where he continued to inhabit 
T 4 many 
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many years. Afterwards he purchaſed a freehold of the 
value of 201. and no more, in Dacre cum Bewerly ; and 
upon his going to live there, he delivered the ſaid certifi- 
cate to the proper officer of the pariſh, During his re- 
ſidence there, Thomas Thackeray the pauper was bound ap- 
prentice to him by indenture for ſeven years, and ſerved 
and inhabited with his maſter for the whole time in Dacre. 
Two juſtices make an order for the pauper's removal to 
| Dacre, being of opinion that by the fervice of the appren- 
ticeſhip he gained a ſettlement there. On appeal to the 
ſeſſions, they quaſh the order of the two juſtices ; and 
ſtate the caſe as above. Mr. Gould moved to quaſh the 


order of ſeſſions; and argued, that the maſter remo- 


ving from the pariſh to which the certificate was given, 
and the pauper ſerving him in a different pariſh, the cer- 
tificate can have no effect upon him. By the act of the 
8 & 9M. the certificate extends only to the pariſh giving, 
and the pariſh to which the — is given. The 


words of the ſtatute are, of the pariſh, townſhip, or place, 


<< to which the certificate was given,” And in ſupport of 
his objection, he cited X. and Petham, Str. 1147. and 
the caſe of S:/ton and I incanton, H. 21 Geo. 2.—— Mr. 


Norten anſwered the objection: The queſtion is, Whether 
Thomas Thackeray by this apprentic@hip and ſervice gained 


any ſettlement in Dacre ? ” the certificate act, it is not 


neceſſary to addreſs the certificate to any particular pariſh. 


Suppoſe the addreſs was general, the perſon to whom it 
was given, might go into any pariſh he pleaſed, and ſuch 
pariſh is bound by law to receive him. 2 Salk, 535. By 
Helt Ch. J. All pariſhes are bound. In this caſe, the 
court muſt conſider this as a general certificate, as the 


order does not ſtate it was a particular one. 2 Salk. 5 35. 


Honiton and St Mary Axe, ſeems to have been a general 
certificate, In the caſe of K. and Petham, the only ma- 
terial determination is, that an apprentice aſſigned by a 
certificate perſon will gain a ſettlement in a third pariſh ; 
the reaſon is, becauſe it is the ſame as if he had originally 
been bound there. In the caſe of Siltoy and Wincanton, 


the only point was, that it was adjudged, that the ſon of 


a a certificate perſon, bound an apprentice to a third perſon. 
in a different pariſh, will gain a ſettlement, Neither of 
theſe caſes apply to the preſent caſe, The preſent is not 
2 new caſe. St Nicholas in Harwich and Moolverſton, Str. 
1163. is in point. In that caſe, there was a miſtake in 


the addreſs of the certificate; for which reaſon, the court 


but 


of ſeſſions held it would not bind the pariſh of Moolverſton; 
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but the king's bench held it would, for it is not to be | 
conſidered as a certificate to any particular pariſh, but as | 

a general acknowledgment of his being a pariſhioner at 4 

M ooluerſton, and concluſive againſt them for all the world. 1 
So here, this is not to be conſidered as a certificate to the | 5 
particular pariſh of Biſbopſide, but as a general acknow- A! 
ledgment to all pariſhes wherever he goes with it, as all bu 
pariſhes are bound to receive him. In that caſe it was | # 
held, that the delivery to the pariſh officer was not ne- Wu 
ceſſary: but that does not affect our caſe; as the order } 
ſtates, that it was delivered to the proper officer. Mr. N 
Gould on the other part: The caſes cited by Mr. Norton 4 
only prove that the certificate is concluſive evidence to 14 
bind the pariſh giving it againſt all the world, and that 
all other pariſhes may uſe it as ſuch againſt them ; but 
they do not ſhew it is concluſive to a third pariſh, or to L 4 
the pariſh to which the certificate perſon firſt goes, Ur that 1 
it has any effect upon them; and therefore are not appli- j | 
cable to this caſe. Ryder Ch. J. delivered the reſolution f 
of the court: The queſtion here is, whether the pauper 
had gained a ſettlement in Dacre cum Bewerky, This ; 
depends upon the general queſtion, whether an appren- 4 
tice to a certificate man in a third pariſh can gain a ſet= 15 
tlement in that pariſh by that apprenticeſhip, into whi 
third pariſh the maſter had a right to come by virtue of | 
his freehold there. The pauper gained a - ſettlement in | 1 
Dacre by virtue of the 3 W. c. 11. unleſs the act of g & 4 


10 W. c. 11 or the 12 An. ft. 1. c. 18. prevent it. The 1 
9 & 10 V. c. 11. has confined a perſon coming into a | 9 
pariſh with a certificate, from gaining a ſettlement. in x | 
| ſuch pariſh except by two methods allowed by the ſtatute, 14 
renting 101. a year, or executing an annual office in ſuch 1 


pariſh, The ſettlement then of the pauper is not pre- 
vented by this ſtatute, The 12 An. extends to an ap- 
prentice of a certificate man; but then that act only ex- 
tends to ſuch pariſh to which the maſter came by a cer- 
tificate, but not to an apprentice in a third pariſh. It is 
objected, that the certificate act is general; that is, to 


receive the pauper when he becomes chargeable againſt | 
all the world. This ſtatute is the 8 & 9g 7. c. 30. The | 
words of the ſtatute of the 12 An. are words of reference | | 
to the 8 & o /F. and therefore give no right to any other ; 


pariſh to remove where the party goes with a certificate, 
but only to the pariſh to which the certificate was firſt 
given. And a third pariſh is not obliged to receive him 
under ſuch a certificate, T'his certificate was delivered to 
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an officer of Dacre cum Beverley ; but that was unneceſ- 


ſary, becauſe he was under no obligation to give any, by 


reaſon of the condition he was in. If they were under 


any obligation to receive him, he ſhould have brought 


another certificate. This certificate was not granted to 


| Dacre. It ſhould have remained in the ſecond pariſh, for 


their protection. Foy's coming to live upon his own free- 
hold, could never make it neceſſary to have a certificate; 
becauſe they could not turn him out when he came there. 
Neither does this certificate fall within the act that gives 
the certificate originally. The caſes cited are not appli- 
cable to the preſent. St. Nicholas in Harwich v. Wookver- 
flon The queſtion there was not, whether an apprentice 
to a certificate man in a third pariſh might not gain a 
ſettlement there ; but only, whether by reaſon of a miſ- 
take ig the certificate, they could remove him (the cer- 

evan) from thence to the place from whence he 
came : and the court held they might. Here the cafe is 
only, whether an apprentice to a certificate man, in a 


third pariſh, has gained a ſettlement there by his appren- 


ticeſhip; which depends upon the ftatutes before men- 
tioned : and thoſe ſtatutes do not prevent it. The caſe 
of K. and Petham, is a ftrong caſe, and moſt in point, and 
dis the other caſe. The caſe of Honiton and St 
Axe does not prove that ſuch perfon or his appren- 
tice may not gain a ſettlement in a third pariſh ; but on- 
ly ſnews, that the certificate acknowledges the party be- 
longs” to that pariſh who gave it. The ſtatute of 8 & 9 
V. gives no right to remove a certificate man, but when 


chargeable to that pariſh to which the certificate was gi- 


ven; then he may be removed to the pariſh from whence 
the certificate was brought. And therefore the act had a 


particular view to theſe two pariſhes; and it is not in- 


fiſted here, that he was ever chargeable to Biſhopfede. 


The caſe of S:/ton and Wincanton, is agreeable in point as, 


to a third pariſh. The father of the pauper in 1713 


came to Silton from Wincanton with a certificate. While 


he reſided at M, ĩncanton, he had a fon John the pauper 
born there ; who was put an apprentice to an inhabitant 
of Horſington, a third pariſh : and the court were of opi- 
nion he gained a ſettlement there, becauſe by his appren- 
ticeſhip at Horſington, Lee Ch. J. ſaid, he ceaſed to be 
part of his father's family. Dacre cum Bewerley is the 
place here bound. Therefore the order muſt be abſolute 
for quaſhing the order of ſeſſions. [Note, As to what 
was ſaid in the caſe of St Nicholas in Harwich v. Moolver- 


* flon, 
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Ion, that the delivery of the certificate to an officer, is not 
neceſſary, is a meant, that fuch delivery is not neceſ- 
ſary in order to bind the pariſh granting the certificate to 


receive the perſons certified for when they ſhall become 


chargeable : but the pariſh to which the certificate is gi- 
ven, cannot be affected by it, until the certificate is de- 


livered to a proper officer. For ſo are the words of the 


ſtatute of 8 & g. Vc. 3o. that © if any perſon who ſhall 
cc 


come into any pariſh or place, there to reſide, ſhall at 


<« the ſame time procure, bring, and deliver to the church= 


« wardens or overſeers of the poor of the pariſh or place 


« where he ſhall come to inhabit, or to any of them, a 


cc certificate from any other pariſh or place, owning him 
ce to be ſettled there; ſuch certificate ſhall oblige the 


« pariſh or place granting the ſame, to receive ſuch per- 4 A 


4 ſon when chargeable: and then, and not before, he 


e may be removed back from the place to which the | 


« certificate was given.” ] 


18. H. 6 G. Jvingboe and Stonebridge. Upon a ſpe- Certificate dif- 


cial order of ſeſſions, the caſe was ſtated for the opinion a pure 


of the court; that one Richard Plawer was bound appren- 
tice to Joby Emerton, who was legally ſettled in Tumghoe ; 
that he ſerved part of his time there, and then the maſter 
went with all his family as a certificate man to Stonebridge, 
where he purchaſed an eſtate of 601. and after ſuch ur- 
chaſe the apprentice lived with him ſix months till the 
apprenticeſhip expired ; and. becauſe the ſtatute provides, 
that the apprentice of a certificate man ſhall gain no ſet- 
tlement in the pariſh to which the maſter goes ¶ certifi- 
cate, therefore the juſtices adjudge the pars. Foing= 
hee, where the binding, and great part of the fervice was. 
But by the court, We think the ſettlement is in Stone- 


bridge; for according to the caſe of Burclear and E. 
woodhay, E. 5 G. when a certificate man makes a pur- 


chaſe, he immediately ceaſes to be there in nature of a 


certificate man, and becomes a ſettled inhabitant : and in 


this caſe here is ſervice for ſix months, as an apprentice, 
in a pariſh where the maſter was legally ſettled, which 
more than ſufficient to give a ſettlement to the apprentice. 
Str. 265. 


alſo an order of ſeſſions affirming the original order. The 
| Caſe was; Thomas Bladen, with his wife and Children, 
came to Uttoxeter, with a certificate fr m Sudbury, dated 


ws oh 


5 2 
. 2 
* 


19. H. 28 G. 2. Sudbury and Uttoxeter. Motion to Certificate dif- 
qua an order of two. juſtices, for removing a pauper A by a res 


ahn Bladen, from the pariſh of Uttoxeter to Sudbury ; and 


* 


Mar. 17. 1728. Thomas died there. His wife and chil- 


| dren, remaining at Uttoxeter under the certificate, became 


chargeable, and'were removed to Sudbury, in1731. Bridget 

the wife died. ohn Bladen the ſon, Aug. 17. 1732. was 

bound a pariſh apprentice to Edward Bladen in the pariſh 

| of Uttoxeter, and ſerved out his time there. The juſtices 
| determined he gained no ſettlement there; apprehending, 
| under the ſtatute of 9 & 10 V. that no perſon under a 
certificate can gain a ſettlement, except by ſerving an of- 

| | ' fice, or renting 101. a year. Ryder Ch. J. delivered the 
| opinion of the court: (Mrigbi J. being abſent). The 
queſtion in the preſent caſe is, Whether the pauper has 
been rightly removed; or whether he is intitled to a ſet- 
tlement at Uttoxeter, by ſerving an apprenticeſhip there. 
=> This queſtion depends on the conſtruction of the 8 & g 


be removed (by the exception in that act). And the caſe 

| of apprenticeſhip is within the exception; for by the 3 
1 * W. c. 11. ſervice of an apprenticeſhip gains a ſettlement. 
But it has been objected, that the pauper came in here 
under a certificate; and the queſtion is, whether he is to 

be conſidered now as a certificate perſon. We are all of 


rethoval in this caſe did reſtore the pauper to a new right 
1 a a ſettlement; for the certificate is as it were 
Functus officio, and is diſcharged by the order of removal. 
The words of the act are, ſhall oblige the ſaid pariſh or 
place =_— and provide for the perſon mentioned in the 

« faid Wtificate”; which are ſatisfied by one order of re- 
moval. It has been ſaid, that ſettlements are to be con- 
ſtrued liberally ; and this was very rightly held, in the 
caſe of Cornforth and Sherborne, E. 15 G. 2. The act is 
fo far from looking upon a certificate as continuing after 
an order of removal ; that the pauper cannot return again 

to the place he was removed from, under a penalty, It 
bath been ſaid, that the order of removal was in affirm- 
we of the certificate: Unto which the anſwer is, that it 
deſtroys the certificate, by ſatisfying it ; in the ſame man- 
ner as payment of a bond deſtroys the obligation. Sup- 
poſe that part of the family only were removed ; then the 
certificate might continue as to the reſt: like a deed of 
covenant, wherein ſome of the covenants may be void, 
and yet the others remain good. The caſe of the inha- 
— and Hallifax has been objected on the 
argument: But that differs from the preſent caſe, inaſ- 
much as in that caſe the pauper was never removed by 

= Li | | virtue 
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"9" . . for if he has gained a ſettlement, he could not 


us of opinion (my brother Wright concurring) that the? 
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virtue of the certificate as in the principal caſe; and this 
makes an eſſential difference. Therefore the court is of 44 
opinion to quaſh both the orders. 1 = (! 
20. The aforeſaid caſe of Scwerby and Hallifax was this: peter aic- ; 
H. 24 G. 2. The pauper's father came with a certificate charged by deſer= | 0 
from Hallifax to Sowerby, and during his reſidence there tion of che c ,-. 
under that certificate the pauper was born. The father ciao | 4 | 
died. The widow and the pauper her ſon went back 1 
voluntarily to Hallifax. After ſome time, they went with | 5 
a new certificate from Halliſux to another place; and ha- T 
ving reſided under the new certificate for ſome time, they l 
returned again to Halliſax. After which, the pauper was 
bound apprentice in the pariſh of Sowerby to which the .* 
firſt certificate was given, and there ſerved out his ap- 11 
prenticeſhip. And it was adjudged by the court, that ge 
gained no ſettlement at Sowerby, the certificate being not WW L i 4 
diſcharged by the pauper's voluntary removal. RM 2 
But in the caſe of Taunton St, James's and St. Mary | | 
Magdalen's above mentioned, where the certificate had 4 
been given above 50 years before, and no uſe of it made + a | 
for a long time, the certificated perſans having gone away 'o 
and never returned, the court adjudged that a ſettlement x 
was gained by an apprentice in the certificated pariſh, but - = 
declared that they did it under the particular cieumſtan- | | 1 
ces of that caſe, without determining generally how far 
abſence or deſertion of a certificate ſhall be conſtrued to 


deſtroy it. 8 
21. T. 12 G. 2. X. and Eaft Bridgeford. Upon a Matter dying. 9 
ſpecial order it was ſtated, that an apprentice upon the |} 
death of his maſter, was with his own conſentyturned over TY 
by the widow (who had taken no adminiſtration) to an- 2 
other maſter, whom he ſerved. And the court held it a K 


good ſettlement in the laſt pariſh, within the reaſon of 

the caſe of Holy Trinity and Shoreditch abovementioned, 4 
where the apprentice was bound to one maſter, but ſerved | 1 

another all the while in another pariſh, and there gained a 
ſettlement. Str. 1115. Sky 
Note; this is ſtated to have been by the apprentice's own 
conſent; and conſequently by the aſſignment it became, as 


it were, a new apprenticeſhip : and the point ſeemeth not 4 
to have been in queſtion, whether by the death of the maſ- 14 
ter the apprenticeſhip was determined. But in the caſe of v7 
K. and the pariſh of Silk/flon, E. 27 G. 2. It was moved b 


to quaſh an order of ſeſſions, upon this ſtate: George Whit- ; | 
_ worth was put out as a pariſh apprentice at FH; ſerved | 
ſeveral years; ran away three quarters before he became 21 
= | | | * ; years 
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rs of age: his maſter dies; after which he hires himſelf 

or a year at Siliſton; and after that, another year; and 

ſerved both thoſe years; and received the wages to his 

own uſe, The executors knew of theſe ſervices, and ſuf- 

fered him to remain in them without moleſtation. And 

the caſes were mentioned of X. and Peck, 1 Salk. 66. 


ther the apprenticeſhip was determined by the death of 
the maſter, and the apprentice thereby become ſui juris? 
The order of the two juſtices was, that he had a ſettle- 
ment at Si/k//on; the order of ſeſſions, that it was at 
Ekren. The court, on removal of theſe orders, held, 
that he gained a ſettlement at Siliſtan by his ſervice there; 
and quaſhed the order of ſeſſions. MO,” 
22. M. 5 G. 2. Salford and Storeford. It was moved 
to quaſh an order of two juſtices confirmed at the ſeſſions. 
The ſeffions ſtate the caſe ſpecially, that one Lineacre had 
been bound an apprentice by indenture, and ſerved his 
+ maſter the laſt two years of his apprenticeſhip in the pariſh 
of Salford; but that his indenture was not ſtamped, How- 
ever, the juſtices adjudged this to be good ſettlement by 
way of a ſervice, though not as an apprenticeſhip ; and ac- 
conn removed his wife and two daughters from the 
pariſh' of Wtoreford to the pariſh of Salford. But the court 
held chis to be no ſettlement, on the authority of Cureden 
and Leiland; and quaſhed the order. 2 Barnardiſt. 39. 


. Of ſettlement by ſervice. 


In like mifffiner as under the laſt head, 1 will firſt ſe 
| down the whole law relating to the ſubject before us, a 
= then the adjudged cafes upon the ſeveral branches thereof. 


Statutes con- © By the 13 14 C. 2.c. 12. On complaint by the church- 
| as <frning fettle- wardens or overſeers, within 40 days after any perſon ſhall come 
| | * u ung ſettle in any tenement under 10 l. a year, two juſtices, (1 Q.) 
| | may remove him to the place where he was laſt legally ſettled, 
either as a native, houſbolder, ſojourner, apprentice, or ſervant, 
| Pieor the ſpace of 40 days at the aft | | 
| | But by the 1 F. 2. c. 17. The forty days continuance ſhall 
F 


- 


not make a ſettlement, but from the time of delivering notice in 


writing. 
And by the 3 V. c. 11. From the publication ef ſuch notice 
in the chung | i 


Baxter and Burfield, Str. 1266. The queſtion was, Whe- 


But by another clauſe in the ſaid act of the =. 7 
any unmarried perſon, not having child or children, ſhall be law- 


fully 
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fully hired into any pariſh or town for one year, ſuch ſervice 
ſhall be adjudged and deemed a good ſettlement therein, though 
no ſuch notice in writing be delivered and publiſhed, = 
And by the8& 9 V. c. 30. Whereas ſome doubts have 
ariſen touching the ſettlement of unmarried perſons, not having 
child or children, lawfully hired into any pariſh or town for one 
| year, it is enacted and declared, that no ſuch perſon, ſo hired as 
aforeſaid, ſhall be adjudged or deemed to have. a good 1 
in any ſuch pariſh or townſhip, unleſs ſuch perſon ſhall continue 
and abide in the ſame ſervice during the ſpace of one whole year. 
By the 12 An. ff. 1. c. 18. , any perſon after, June 24. 
1713. Hall be a hired ſervant with any perſon, who did come 
into, or ſhall reſide in any pariſh, totunſbip, or place, by means 
or licence of a certificate, and not afterwards having gained a 
legal ſettlement in ſuch pariſh, townſhip, or place; ſuch ſervant 
ſhall not gain any ſettlement in ſuch partſh, townſhip, or place, by 
reaſon of ſuch hiring or ſervice, but ſhall have his ſettlement 
as if he had not been an hired ſervant to ſuch perſon. f. 2. 
nd by the 9 & 10 W. c. 11. No perſon who fhall come 
into any pariſh by a certificate ſhall be adjudged, by any act 
whatſoever, to have procured a legal ſettlement in ſuch pariſh, 
unleſs he ſhall bona fide take a leaſe of a tenement of 101. a 
* 4 year, or ſhall execute an annual office in ſuch pariſh : (And 
; _ conſequently ſhall gain no fettlement by ſervice.” 


On cemplaint within 40 days] By the the ſtatute of C. 2. ere cn 
perſons became ſettled, if not removed in 40 days. But 6 
whereas people came privately into pariſnes, and continued 
perhaps 40 days, before they were publickly known to be 
there; and therefore the ſtatute of the 1 F. 2. did pro- 
vide, that ſuch 40 days ſhould not gain a ſetiſement, but 
after the time of delivering notice in writing to the 
overſeers, that ſuch perſon was come to inhabit in ſuch 

iſn. And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabi- 
bitants; therefore the 3 . did provide, that ſuch 40 days 
ſhould be accounted from the time of the publication f 
ſuch notice in the church, and not otherwiſe. But then 
by the ſubſequent clauſe of the ſtatute of the 3 W. it is 
enacted, that if any unmarried perſon, not having child or chil. 
dren, ſhall be lawfully hired into any pariſh or town for one 
year, ou ſervice Mall be adjudged a good ſettlement therein, 
though no ſuch notice in writing be delivered and publiſhed : 
And the reaſon thereof is this, becauſe that ſu@ notice 
would not avail ; for that the juſtices, upen complaint of 
the overicers, who are no partics ta the contract, cannot 


2 ; make 


4 
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make void the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſ- 
ter, if he requires it. And therefore upon this act, if the 
ſervant was hired for a year, and ſerved 40 days under that 
hiring, he was not removeable, and gained a ſettlement; x 5 
and ſo in every place where he ſerved 40 days under ſuch 
hiring, he there gained a ſettlement; and where he ſerved 
the laſt 40 days, there was his laſt ſettlement. But this 
eaſy method of acquiring ſettlements, cauſing ſervants to 
become inſolent, at laſt the ſtatute of 8 & g V. was made, 
which enacteth, that no ſuch perſon ſo lawfully hired into any 
pariſh or townſhip ſhall be adjudged to have a good ſettlement 
there, unleſs he ſhall continue in the ſame ſervice during the 
pace of one whole year. But if he ſhall continue in ſuch 
wRſervice during the ſpace of one whole year, his ſettlement 
in all. other reſpects ſhall be as before; that is to ſay, 
'' every continuance of 40 days unremoveable during ſuch 
ſervice for the year ſhall be deemed a ſettlement ; and 
where he continues the laſt 40 days, there is his laſt ſet- 
tlement. But there hath been much doubting, what ſhall 
be deemed a hiring for a year, and alſo what ſhall be 
deemed a ſervice for a year, within the ſenſe of theſe ſta- 
tutes; and what relation ſuch hiring and ſervice.ſhall bear 
to each other: The arguments for and againſt which on 
each fide, in the adjudged caſes hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
which hath been given, of the progreſs of the law relating 
to this matter. FE | 3 


. . . OT 


' Whether the fer- Tt o juſtices, (1 Q.) may remove him] But it hath been 
vant may be ne- obſerved before, that the juſtices upon the complaint of 
maſter, the pariſh officers, cannot remove the ſervant from his 
maſter 3 becauſe they cannot upon ſuch. complaint diſſolve 
the contract betwixt the maſter and his ſervant, to which 
contract the officers are no parties; for that can only be 
done upon the complaint of the maſter or ſervant. 'There- 
fore if a maid ſervant ſhall happen to be with child, which 
Child is likely to be born a baſtard; yet if her maſter is 
willing to keep her, the pariſh cannot remove her; but 
the maſter, if he pleaſes, may complain to a juſtice of the 
peace, that ſhe is leſs able to perform the ſervice, and the 
Juſtice (if he ſees cauſe) may diſcharge her, and then the 
pariſh by order of two juſtices may remove her. 
But although regularly the ſervant cannot be removed 
from thgimaſter, yet the maſter may be removed from the 
fervant ; as if the ſervant hath gained a ſettlement in the 
„„ - pariſh, 
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pariſh, and the maſter hath gained none, which may often 
happen, the ſettlement of the ſervant no way depending 


upon the ſettlement of the maſter ; in ſuch caſe, if the 
pariſh will remove the maſter, they cannot remove the ſer- 


vant ; but the maſter may complain to the juſtices, who 
may compel the ſervant to go along with him. 


| If any unmarried perſon, not having child or children] E. 9 pers 
on, hiring, 


10 An. Antony and Cardigan. A man having a daughter, 
which daughter was married and ſettled elſewhere, hired 
himſelf for a year, and ſerved the year: By the court, He 
is a ſingle perſon within the meaning of the act, tho? not 
expreſsly within the letter of it. The meaning of the ſta- 
tute was, that he might not bring any conſequential da- 


mage to the pariſh, which he cannot poſſibly do here. 


And they held that the man, notwithſtanding he had a 
child, gained a ſettlement by virtue of that ſervice. Caſes 


55S. 7. Foley 131. | | 
E. 1 An. Faringdon and Witty. A ſervant hired for a 


year, ferved half a year of the time, and married. The 
queſtion was, Whether the juſtices, on complaint of the 
overſeers, could make an order to remove him to the place 


of his laſt legal ſettlement? By the court, The contract 


between the maſter and ſervant was not diſſolved by the 
marriage; and admitting it might be diſſolved by an or- 
der made on complaint of the maſter, yet without that, 
and upon complaint of the officers only, it could not be 
diſſolved. And the marriage doth not hinder the ſervice; 
the contract continues; and if the man performs his ſer- 
vice, he gains a ſettlement. 2 Salk. 527. | 
The ſame reſolved, MH. 1 G. 2. K and Sutton, Seſſ. 
C. V2; 187; | | | 
T. 27 G. 2. Hanbury and Tarbick. The pauper was 


| Hired for a year at Hanbury ; ſerved three quarters of the 


year; then married; whereupon his maſter took him be- 
fore a juſtice, who allowed the maſter to diſcharge him 


for marrying within the year, but made no order in wri- | 


ting. The queſtion upon this was, whether the ſervant 
was properly diſcharged within the ſtatute of the 5 El. c. 
4. / 5. By Lee Ch. J. and the court: Here is no act of 
Juriſdiction in the juſtice, having made no order in wri- 


ting. Though the maſter might diſpenſe with the ſervice . 
by parol, a juſtice of the peace cannot, who hath his ju- 
riſdiction by ſtatute, and every thing he does in purſuance 


of it muſt be by order, and that is examinable in the court 


of king's bench, Therefore the court held, this was no , 
Vo. III, U diſcharge 
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diſcharge of the ſervice. And they ſaid that the juſtice carr 
only, by the ſaid ſtatute, diſcharge for reaſonable cauſe; and 


that marriage it ſelf, as fuch, is not a reaſonable cauſe ; the 


ſame being no offence, nor inconvenience to the publick. 
E. 31 G. 2. Bank Newton and Marton. George Ayrton, 
the pauper, and his wife, being legally fettled at Bank 
Neroten; he the ſaid George Hirten, on the 16th of Fe- 
bruary 1738, agreed with John Wilcock, a fon of Henry 
Milcoct of Marton, by order and on behalf of his faid fa- 
ther, to ſerve the ſaid Henry Meileoet, for a year from the 
24th of the ſame month of February (when his father's 
then ſervant was to go away), at 5 guineas wages, in caſe, 
the ſaid Henry I ulcock ſhould approve the ſaid terms. On 
the 18th of the ſaid February, the wife of the ſaid George. 
Ayrton died, without iſſue. On the 24th of the ſame motith,, 


the ſaid George Ayrion went to Henry Wilceck, and» Henry, | 


aſked him, upon what terms his ſon and he the faid George, 
had agreed. Which terms he the ſaid George repeated, as 


above. Whereupon, he the ſaid Henry I/cock ſaid, that, 
he did agree to the ſaid terms, And the ſaid George Ar- 


ton did then enter upon, and continue in the ſaid ſervice, 
for a year. It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 


Ibth of February. — Unto which it was anſwered, that 
the contract was not compleat, but a mere nullity, till the 


aſſent of the principal (the father), which was, on the. 
24th. For he had it in his power. to diſapprove. It was 


not binding, till his aſſent was given. For the agent only 


acted under a limited authority. And when the principal. 
did aſſent, the ſervant was unmarried. — And by.the court, 
It is clear, that the hiring was on the 24th. For the fa- 


ther might have diſſented from the conditional agreement 
made by his ſon on the 16th. And, conſequently, they 


held, that this hiring and ſervice did gain a ſettlement at 
Marton, where the ſervice was performed. Burrow. 545. 


Shall be lawfully hired into any pariſh or town for one year] 


hiring for a year Fheſe words do introduce one great ſubje& of debate, 
namely, What ſhall be deemed a ſufficient hiring for a year” 
within theſe ſtatutes, by virtue whereof a perſon ſhall be 
intitled to gain a ſettlement? Concerning which it hath 


been reſolved as-follows : | 


- H. 10 W. Bridget Baily's caſe, Bridget Baily before 
the 25th of March 1695, was a ſettled inhabitant in the 
pariſh of Overton, in Hampſhire ; and then about the 25th 
of. March ſhe contracted with John Orpwood of Stephen 


ton 


=_ _— 
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ton for 20 8. to ſerve him from the ſaid 25th of March to 


Mic haelmas following, which ſhe accordingly did; and ſhe 


made a new contract with him, to ſerve for a longer time, 


by virtue of which ſhe ſerved him for a longer time, from 
Michaelmas till April following: And it was held, that 
though there was not an intire contract for a twelvemonth, 
yet there being a ſervice for a twelvemonth, it gained her 
a ſettlement. 12 Mod. 224. 3 Salk. 257. 


On the contrary, in the caſe of Horſham and Shipley, 


M. 12 Ann. A perſon was hired from May-day to Lady- 
day, then from Lady-day to May-day; and fo on again 


another year: The queſtion was, Whether this gained a 
ſettlement ? And the court were of opinion, it did not; 


for they ſaid the hiring muſt be for a year. Foley 134. 
And more expreſsly, in the caſe of Dunsfold and Ridg- 


wick, M. 9 An. A perſon was hired for half a year, 


and after that was hired again for another half year, 


with the fame perſon, and thereupon ſerved a year in 
one continued intire ſervice, but by ſeveral hirings. By 


the court; It ought to be one intire contract and 
one intire ſervice; the one is required by the ſtatute, as 


well as the other. If a ſervice under ſeveral contracts 
ſhall gain a ſettlement, one that ſerves by the month, by 
the week, or by the day, may, if he continues a year, gain 


a ſettlement, One may hire by the day for charity; but 


there is danger of being chargeable in hiring ſuch a perfon 


by the year, For ſuch a term as a year, it is not ſuppoſed 


a maſter would hire one, unleſs able of body, and ſo a 
perſon not likely to become chargeable. 2 Salk. 535. 
Perhaps it may add ſome weight to the ſcale in fa- 
vour of this latter opinion, if we attend to the following 
obſervation; namely, That although the ſervice for a year 
depends upon the ſtatute of the 8 & 9g V. which makes 
ſuch ſervice neceſſary to gain a ſettlement, yet the hiring 
for a year 3 ſolely upon the ſtatute of the 3 V. 
upon which ſtatute the law was this, that if a perſon was 


| hired for a year, and ſerved 40 days, he gained a ſettle- 


ment. But no one will ſay, that if he was hired for half 
a year, and ſerved 40 days, he ſhould thereby gain a 
ſettlement ; for that is againſt the ſtatute. "And the 8 & 
9 N, hath made no alteration at all as to the hiring, but 
only lengthened the time of the ſervice, _ | 
Moreover, the word lawfully ſeems to be of ſome conſi- 
deration. The ſtatute ſays, if ſuch perſon hall be law- 


fully bired for one year ; and the following ſtatute, reciting 


the lawful hiring, ſays, if ſuch perſon Hall be ſo hired as 


aforeſaid 
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aforeſaid: Now what is a lawful hiring ? Not a hiring for 
half a year; for that is by virtue of no law. On the con- 
trary, Lord Coke (1 Inft. 42.) ſays, if a man retain a ſer- 
vant generally, without expreſſing any time, the law ſhall 
conſtrue it to be for one year, far that retainer is according 
to law. The ſtatute of 5 El. ſays that no ſervant as there- 


in mentioned, ſhall be hired by*%any means or colour for leſs 


time than one whole year. The ſtatute of the 2 & gP. & M. 


concerning the highways, ſays, that all perſons not being 


hired ſervants by the year ſhall be liable to work at the high- 
ways, And in general, the law never looks upon any 
perſon as a ſervant, who is hired for a leſs term than one 
whole year ; otherwiſe they come under the denomination 
of labourers. Now being lawfully hired, can mean no- 
thing elſe, but being hired according to law. And being 
® Hired according to /aw, is the being hired for one whole year, 
and not otherwiſe. DI - | 
Unto which may be further added, that in the aforeſaid 
caſe of Bridget Baily, both the hirings and the ſervice were 
clearly before the ſtatute of the 8 & g V. for the former 
hiring was about the 25th of March 1695, and the ſe- 
cond hiring at Michaelmas 1695, and the ſervice ended in 
April 1696. Now the ſeſſion of parliament of the 8 & 9g 
IV. did not begin till October 20, 1696. 
And accordingly Mr. Viner cites a manuſcript caſe, 
wherein Eyre J. ſaid, that this caſe turned upon the point 


of ſervice for a year, and it was a queſtion upon a fact 


before the 8 & 9g V. and a ſervice before this act for 40 
days was ſufficient ; and by the court, this act was made 
to ouſt the ſervice for 40 days only, and doth not alter any 
thing as to the hiring. And in the caſe of Horton and 
Houghton, T. 3G. (10 Med. 392.) it is ſaid, that though 
it was reſolved in this caſe of Bridget Baily that it was a 
ſettlement, notwithſtanding the ſervice was not ſubſe- 
„quent to the hiring, yet till it was held neceſſary that 
there ſhould be a ſervice for a year, and a hiring for a 
year, Viner Settlem. M. 6. | | 

Concerning this hiring for a year, theſe other reſolu- 

| tions have been made; viz. 
| Hiringforayear, (1) MH. 25G. 2. Ilam and Tutbury, "Two juſtices re- 
2 move 7. Smith from Tutbury to Iiam. The ſeſſions con- 
* firm their order; and ſtate ſpecially, that R. Port of Ilam, 
efquire, having heard that T. Smith was a likely. boy to 
ſerve him for à poſtilion, ſent for his father, in order to 
take his ſon upon liking. The boy having ſerved 8 weeks, 


Was hired by bis maſter for a year, to commence from the 


beginning 
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beginning of the ſaid 8 weeks; and the boy ſerved a year 
(including the 8 weeks) and 10 days, and no longer. It 
was moved to quaſh theſe orders. On a rule to ſhew 
_ cauſe; By Lee Ch. J. This caſe differs from all that have 
happened. In Lidney and Stroud, and High Wycomb and 
New Windſor, the ſervant came originally into the ſervice, 
upon a contract made at the time of entering into the ſer- 
vice, ſubject only to a condition: The ſervice being per- 
formed, the hiring became clear. In the preſent caſe, the 
commencement of the hiring was 8 weeks after the boy 
had been upon liking, with a retroſpect to his firſt coming 
into the ſervice. Now a man cannot ſerve from a day 
paſt. By Faſter J. The caſes of Lidncy and Stroud, and 
High Wycomb and New Windſor, have carried this matter 
very far. And I own if theſe cafes had happened now, 
I ſhould have doubted. There were original hirings there; 
but here is no original hiring for a year. I think it is 
beſt to adhere to the worgs of the at; and I am of opi- 
nion this is no ſettlement within the act. And the orders 
were quaſhed. | 
2} 3 G. Ranton and Haughton. Order ſpecially Niting for eleven 
Rated : John Evans was hired with Ralph Trubſhaw of months, 
Haughton from Aſb-Wedneſday till Chriſimas, and ſerved him 
that time. Then he went away from him, and ſtaid with 
his father in Ranton, for about a week. Then he returned 
to the ſaid Ralph Trubſhaw, and was again hired with him 
for 11 months, and ſerved him the ſaid 11 months: Then 
departed. from the ſaid Ralph Trubhaw, and took his 
cloaths with him, and was abſent one week. Then he 
returned to the ſaid Ralph Trubſhaw, and was hired with 
him for eleven months, and accordingly ſerved him; and 
then left that ſervice, and went to his father in Rarton, 
and ſtaid about one week. Then the ſaid John Evans 
ſerved one John Sutton of Haughton aforeſaid for about three 
weeks; then returned to Ranton aforeſaid, and ſtaid for 
about a week: and then returned to the ſlid John Sutton, 
and hired with him for 11 months, and ſerved within a 
i fortnight or 3 weeks of the laſt 11 months, where, by 
agreement with the ſaid John Sutton, to avoid a ſettle- 
ment in the pariſh of Haughton aforeſaid, he left him, 
took his cloaths, and went into the pariſh of Gnoſall, and _ 
there continued about a week ; then returned to the faid 
ohn Sutton, and continued with him fo long as to make 
up his ſervice of. the laſt 11 months; and 3 weeks before 
Chriſimas, the ſaid John Evans hired himſelf again to the 
ſaid John Surton, for another 11 months, and ſerved him 
| 2 | from 
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from that time till within 3 weeks of Michaelmas follow- 
ing, and then came away and married. The queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 
ſettlement in the pariſh of Haughton? Parker Ch. J. ſaid, 
this was an apparent fraud, and different from all the 
other caſes. Pratt J. faid, I doubt we muſt take the law 
to be, that there muſt be a hiring for a year, and a. ſer- 
vice for a year: Here the ſeſſions have found it ſpecially, 
and there is neither hiring nor ſervice for a year: And 
ſuppoſe a man that lives in a pariſh incumbered with poor, 
hires a ſervant for 11 months only, purpoſely, by way of 
caution, to prevent a charge upon the pariſh, the intent 
is lawful, and how can ſuch hiring and ſervice gain a 
ſettlement? And as to the matter of fraud, if there is 
any, the juſtices of the peace are judges of that. Eyre 
J. was of the ſame opinion of Pratt J. Powis J. being ab- 
ſent. Afterwards, in Eaſter term, after long debate and 
conſideration, the opinion of all the court was, that theſe 
hirings and ſervice in the pariſh of Haughton were not ſuf- 
ficient to gain a ſettlement; and though ſuch hirings as 
in this caſe do defeat ſettlements, yet if that is a miſchief, 
it is ro be remedied by the legiſlature, and not by the court, 
which is to judge on the law as it ſtands, Fol. 137. 
Str. 83. 10 Mod. 392. e 
7. 30 & 31 G. 2. Milwich and Creytun. Two juſtices 

remove Themas Thacker and his wife and children from 
Creyton to Milwich. The ſeſſions confirm the order, and 
Rate ſpecially, That Themas Thacker was hired at Mikwich 
for 11 months for 41. 10s; and it was. agreed between 
him and the maſter, that he ſhould give in a month's ſer- 
vice, beyond the 11 months. He ſerved the 11 months 
and alfo the given-in month, except the laſt 3 days, an 
he could not fay whether he ſerved them or not ; but he 
received the whole 41. 10s. wages. It was moved to 
quaſh theſe orders; becauſe this was not a hiring for a 
year, being only for eleven months; nor a ſervice for a 
Pos becauſe three days are wanting at the end of it. 

ut the court were very clear, that this agreement is a 
manifeſt contract to ſerve for a year, notwithſtanding the 
form of expreſſion; (which, by the way, they conſidered 
as an attempt to prevent the man's gaining a ſettlement, 
by a very paultry evaſion.) The real queſtion is no more 
than whether 11 and one make 12. 'T here are no parti- 
cular technical words neceſſary, to make a hiring, for a 
year, The ſubſtance of this agreement is, to ſerve 12 
months, for 41. 10s. And what ſignifies the variation of 
expreſſion? Every contract to ſerve, is a contract to 

” ; ſerve 
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derve for a year, unleſs there be ſomething to explain it 
otherwiſe; and certainly there is nothing here to explain 
it otherwiſe. And no action could have laid for the wages, 
till the end of the whole 12 months. And as to the ſer- 
vant's going away three days before the end of the year; 
the ſtate of the fact doth not ſupport the objection. He 
only could not ſay, whether he did or not. But he re- 
ceived the whole 41. 10s, wages; which at leaſt ſeems to 
imply the maſter's conſent or permiſſion. | Burrow. 371. 

(3) H. 31 G. 2. Biſpop's Hatfield and Saundridge. A Eiring for a year, 
man was hired from Michaelmas to Michaelmas, for 5 1. with liberty to be 
wages, with liberty to let himſelf for the harveſt month, {ent during the | ON 
to any other perſon. He ſerved till the barveſt \month, ern 2 
and then hired for that month, and received wages for it. 4 
During that month, he brewed for his maſter, and lodged 6 * 
in his maſter's houſe at Saundridge during the whole year; - 4 
and ſerved out the remainder of his time, and received his 1 
51. wages. The two juſtices, judging that he gained no ſet- | i 
tlement hereby at Saundridge, remove him to Biſhop's Hat- 1 
field. The ſeſſions confirm their order. It was moved 
to quaſh theſe orders. By the court: This is in effect | 
only hiring for 11 months; and the harveſt month is the i 1 
principal month of the year. It is ſafeſt, to keep to the 1 1 
ſtatute, If we allow this, we ſhall not know where to | I 
ſtop. And the orders were aftirmed. Burrow. 495. £ 

) E. 5 G. 2. K. and South Cerney. At Narthleach Hirinę a few days ö 
are annually held two meetings for the hiring of ſervants, after Michaelmas WW 
the one on the Wedneſday before Michaelmas, the other on de Michaelmas. i bt 
the Wedneſday after. The pauper was hired the Hedneſday iz 
after Michaelmas, to ſerve to Michaelmas following; which 1 
he did. It was urged, that this being a hiring according 3 
to the courſe and cuſtom of the country, was a ſufficient '- 
ſettlement. But by the court; This is no ſettlement 4 
upon the face of it; there muſt be a hiring for a year, 9 
and that cannot be diſpenſed with. S. C. V. 1. 156. 1 

. 3G. 2. K. and J/e/twell, A man was hired three 4 
days after Michaelmas, to ſerve till Michaelmas following: 


The juſtices held this to be a good ſettlement z but quaſh- » 
ed by the court. 1 Barnardift. 354. | 1 
H. 5 G. Combe and Weſtwoodhay, Michaelmas-day was 1 
on Thurſday; and a perſon was hired upon the Saturday | 14 
following, to ſerve till Michaelmas And it was held to | | 


be inſufficient to gain a ſettlement, being not a hiring for 
a year. Str. 143. | . | | 

(5) M. 1 G. Peperharrow and Frenſham. A perſon is Hiring for 2 or 3 
hired the third of October 8 ſerve till Michaelmas follows dajs mort. 
ban 4 Ing, 


ing, and at Michaelmas the maſter ſays, ſtay two or three nue 

days, and I will pay you. It is ſaid, that this was ad- freq 

judged to be a ſettlement, becauſe fraudulent; and if this a w 

were allowed, there would be no ſuch thing as a ſet- the 

tlement; for every perſon would hire a ſervant two or out 

three days aſter the quarter day, purely to evade the ſta- mot 

tute. . =_ S. 80. 10 Mad. 293. | | not 

But Mr. Foley, in reporting this caſe, ſays, that upon . 

conſideration, the court were all of opinion, that this war 

hiring was not ſufficient to gain a. ſettlement ; for it is was 

not a hiring for a year: and if we once go out of the Ma 

act, where muſt we ſtop? Foley 135. And in Str. 83. this 

this caſe is cited, and it is there ſaid, that this was held ſhip. 

to be no ſettlement. | Nen 6 1 

Hiriag with ones (6) T. 13 An. Jeſſop and Miſſenden. Sarah Barnes lived was 
father. with her father for a year as a hired ſervant, in a little cot- hirir 
tage upon the waſte, for 108. a year, beſides what ſhe could Inde 

get by her ſervice and labour. And whether ſhe gained a infar 

{-t.lement tnereby, was the queſtion. And the whole court own 

held ſhe did; there is no ground of fraud; for it was to ſtane 

live with her father, who might be grown old. Fol. 142. | to ſe 

Hiring to ſpin at (7) T. 13 G. 2. King's Norton and Campden. Order duri: 
ſo much a ſtone. ſpecially ſtated. Mary Calcut was hired for a year, to the f 
ſpin yarn at 18d. a ſtone: and was to provide herſelf with þ of a 

victuals and lodging. She ſpun the whole year, and caſe 

boarded and lodged at her maſter's, allowing 2s. a week the 

for the ſame: but upon her examination ſhe ſaid, that havi 

by her contract ſhe thought herſelf at liberty to play or who] 

be abſent from her work as long as ſhe pleaſed, only that tlem 

ſhe was not at liberty to work for any other maſter. By (9 

the court, This caſe hath all the requiſites of the ſtatute, 6 ordei 

and is a good ſettlement: for in fact here is a hiring and a qu: 

ſervice for a year; and what her apprehenſion was, or anot] 

whether ſhe was paid by the year or by the quantity of 31. f 

her work, was immaterial. Str. 1139. Sef. C. JV. 2. 146. had 

Hiring to work (8) E. 31 C. 2. Macclesfield and Sutton. TFoſeph Bower, ment 
x1 hours a day, à baſtard child, born at Sutter, and maintained by the H 
ſundaysexcepted. gyerſcers of Sutton, was hired, with the conſent and di- perſo 
rection of his mother (he being then about 8 years of wage 

age) to Macclesfield, to work at a ſilk mill there, for the warn 

term of 3 years, at 6d. a week for the firſt year, 9d. a | ment 

week for the ſecond year, and 13d. a week for the third, paid 

The maſter was not to find him diet or lodging; and the 2. 

ſervice was to be only 11 hours in the ſix working days; 3 

and all the reſt of the time, as well as on Sundays, he was ſelf fi 


to be at his own liberty and his own maſter, He conti- to be 
© ITT * nued 
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nued=+y years in the ſaid ſervice; but within that time, 
— abſented himſelf from his work, ſometimes for 
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a whole day or longer, at other times for ſeveral hours in 


the day; for all which defaults, deductions were made 
out of his wages. He lodged the whole 3 years with his 


mother at Macclesfield; who received his wages; which 
not being ſufficient to maintain him, the overſeers of S- 


ton contributed 6d. a week, during the whole time to- 


wards his maintenance. The queſtion was, whether this 


was ſufficient to gain a ſettlement at Macclesfield. By lord 
Mansfield Ch. J. Here is no foundation to imagine that 
this can be a ſettlement on the ground of an apprentice- 
ſhip. The only queſtion is, whether it is a ſettlement as 
a hiring for a year and ſervice for a year. The pauper 


was an infant of only 8 years of age, at the time of the 
hiring. Therefore he was not bound by the agreement. 


Indeed he might have affirmed it; (for the contract of an 
infant is not abſolutely void, but only voidable, at his 
own election :) But the maſter could not oblige him to 
ſtand to it. Then as to the contract it ſelf; it was only 
to ſerve 11 hours in the day of the 6 working days, but 
during all the reſt of thoſe days, and the whole Sandler, 
the ſervant was at his own diſpoſal. It is in the nature 
of a contract from week to week; and it cannot in this 
caſe be conſtrued to gain a ſettlement ; and it is plain 
the pariſh of Sutton did not underſtand it in this light, 
having contributed to the child's maintenance during the 


whole 3 years. And the order adjudging it to be a ſet- 


tlement at Macclesfield was quaſhed. Burrow. 564. 


(9) T. 6 G. 2. Lidney and Stroude. Upon a ſpecial Hiring condi 


order of ſeſſions, it was ſtated, that a maid was hired for 


tionally. 


a quarter of a year, and if ſhe and her maſter liked one 


another, ſhe was to continue the whole year, and have 
31. for her year's wages; that ſhe ſtaid the year out, and 
had her 3 And this on debate was held to be a ſettle- 
ment. 


- 950. 
H. 8 G. 2. 'Chipping Wycombe and New Windſor. A © 


perſon was hired to go a month on liking, at 51; a year 


wages, but to part on a month's wages, or a month's 


warning on either ſide z and continued under this agree- 
ment above a year in this ſervice, and the wages were 


paid quarterly. And adjudged a good ſettlement. S. C. 


F. 2. 167. 49. | 
H. 16G. 2. Atherton and Barton. A perſon hires him- 
ſelf for a year at 41. wages, and either maſter or ſervant 


to be at liberty to determine the contract at the end of an 
39 quarter, 
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quarter, upon a month's notice. And it is ſtated, that 


he ſerved the year out, but that at the time of the hiring 
the ſervant declared, he made the agreement in that man- 
ner to prevent loſing his former ſettlement. And upon 
this caſe, the two juſtices and ſeſſions held it no ſettle- 
ment. But the court on debate quaſhed both the orders; 
for this is the common ſort of hiring for a year, with an 
intention to ſtay together (as in fact they did); and if this 
ſhould be determined not to gain a ſettlement, it would 
overturn great numbers of ſettlements that ſubſiſt on ſuch 


hirings. Str. 1182. | 


Hiring by impli- (10) E. 13 G. 2. Wandſworth and Putney. A boy 


cation, came to live with Mr, Falkner, without any hiring ; and 
then his maſter told him, that if he ſtaid a year and be- 

haved well, he would give him a livery.and wages the 

next year. He lived there one year and four months, and 

received a guinea and a half wages. The court inclined 

to think, that this was a conditional hiring, and that the 

boy's ſervice was an aſſent in fact, and that it gained a 


ſettlement ;. but referred the matter back to the ſeſſions to 


be more fully ſtated. S. C. JV. 2. 188. | 
Service where no | (11) 44. 13G. A young woman lived with her grand- 
contract did ap- mother for four years, on an allowance of meat, drink, 
wy waſhing, and lodging. But there appearing no contract 

betwixt the grandmother and the girl, but that ſhe-might 


have left her grandmother at any time, it was adjudged 


not a hiring within the ſtatute. S. C. V. 2. 120. 


What hall be Lues ſuch perſon fhall continue and abide in the ſame ſer- 

deemed a ſervice vice] What ſhall be deemed the ſame ſervice within the 

for a year, meaning of this explanatory ſtatute, hath been much con- 

troverted. Concerning which there have been the fol- 

lowing reſolutions : | 

Hiring for a year, (1) H. 10 V. Cafe of the inhabitants of South Moulton. 

2nd fervicefor a A maid ſervant was hired for half a year; which time ſhe 

Jer the ſame hi. ſerved: and then for another year, and ſerved half of that. 

ing. Reokeby, Turton, and Gould, (Holt Ch. J. being abſent) 

held it to be a ſettlement; becauſe the ſtatute deſigned 
only that the party ſhould ferve a year. L. Raym. 426. 

Another caſe in the ſame term 1s cited by Mr, Blackerby 

and others, under the name of Stephenton and Overton, 

(which is no other than the cafe of Bridget Baily above- 

mentioned) where there was a hiring and ſervice from 

Lach- day to Michaclmas and then a further hiring, and a 

ſervice under that till April following; and it was ad- 

Judged, that this was a ſervice for a year ſufficient to gain 

T | 1 80 
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the time of L. Ch. J. Parker, viz. that of Brightwell and 


H:fthallam. E. 16. There was a hiring and ſervice from 
3 weeks after Michaelmas to Michaelmas, and then a hiring 
* | 


r a year, and ſervice for 11 months. The Ch. J. ſaid, 


If there was a ſervice for a year, on a hiring from week 


to week, and then a hiring for a year, and ſerving for 
forty days, that he ſhould adjudge that a ſettlement. The 


The reaſon is, becauſe till the laſt ſtatute was made, a 


hiring for a year, and forty days ſervice made a ſettlement; 
in regard that the hiring for a year ſhewed that-the perſon 


was not likely to become chargeable, for that he was 


able to work. So forty days is a good ſettlement to an 
apprentice, in reſpect of his {kill and art, by which he is 


ſuppoſed unlikely to become chargeable. So a perſon that 


has paid pariſh dues, or ſerved offices in a pariſh, gains a 


ſettlement by 40 days, | becauſe he is ſuppoſed a perſon of 


ſubſtance, unlikely to become chargeable. But the late 
act requiring ſervice for a year, as well as an hiring, we 
think it ſufficient if the words be anſwered, conſidering 
this with the deſign of the former ſtatutes. S/. C. V. I. 
87. Foley 143. 


On the other hand, in the caſe of Dunsford and Rudg- 


wick, M. 9 An. in the firſt year of Lord Ch. J. Parker, 
Mr. Foley ſays, the court declared, that there ought to be 


one entire contract, and dne entire ſervice for a year, 


purſuant to that contract. Foley 133. 


And Mr. Blackerby, in reciting that caſe, ſays, it was 


then held, that there muſt be one intire hiring, and one 
entire ſervice in purſuance of ſuch hiring, for a whole 
year, that muſt make a ſettlement. Black. 244. 


But it muſt be obſerved, that this was not properly the 


point in queſtion ; for the queſtion there was, whether a 
hiring for two half years ſhould be deemed a ſufficient 
hiring, and not what ſhould be a ſufficient ſervice under 
ſuch hiring. M7, 

We proceed therefore to the caſe of X. and Aynhoe, M. 
1G. 2. A perſon was hired for a quarter of a year, and 
ſerved that termʒ then he was hired for a whole year, and 
ſerved three quarters. And this was adjudged a ſettle- 
ment. There was cited for it, Brightwell and Męſthallam, 
Overton and Stephenton, Lord Ch. J. Raymond ſaid, the 
caſe of We/thallam was expreſs to the point, and he would 
not break into it; but if it had been res integra, or a cafe 
not adjudged before, he ſhould have thought it ill. Here 
the ſcryice was made previous to the hiring for a 7 

4 4180 _— 


The next caſe wherein the like was adjudged, was in | 
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The greater part of the judges thought this caſe to be 
againſt the ſtatute, but that they were more ſtrongly bound | en! 


by the precedent; and were unwilling to ſet aſide a reſo- ſet 
lation ſolemnly adjudged, though not according to their ſer 
own opinion. Sj. C. V. 2. 119. Fol. 144. 5 thi: 
And this being ſettled, there followed the cafes of = 
Hanmer and Elleſmere, N. 4 G. 2. Zardiſſand and Lemp- 5 
fer, H. 6G. 2. Fyfield Magdalen and Wejtower, Mich. 11 of 
G. 2. wherein a hiring and ſervice for part of a year, and bs 
then a hiring for a year, and ſervice for ſo _ of that my 
year as made up a year's ſervice in the whole, were ad- the 
judged ſufficient ſettlements. Be? IH Ts det 
But whatever may be, the rule in the court of king's the 
bench, where the matter ſeems now to be ſettled in a ink 
good meaſure, upon the authority of Brightwell and W:/t- vic 
Hallam as abovementioned ; it is certain the point is far tut 
from being ſettled among the juſtices in the ſeveral] coun- the 
ties. And in truth, the reafons on the one hand may to _ wel 
many perſons feem as ſtrong, as the reaſons on the other. A 
For it is certain, there can be no lawful ſervice, but un- ſer) 
der a lawful hiring ; and if there can be no lawful hiring hal 
but for one entire year, it ſhould ſeem that there can be the 
no lawful ſervice but for one entire year, purſuant to how 
ſuch lawful hiring. And the cafe of Brightwell and We/t- of 
hallam ſeems to proceed upon a ſuppoſition, that nothing for 
more is required by the ſtatute, but hiring for a year, and fro: 
ſervice for a year; whereas the words of the ſtatute are, b ba 
that the party ſhall be hired for a yeer, and ſhall continue the 
and abide in the ſame ſervice during the ſpace of one whole Bel 
year: and it doth not ſeem very evident, how with any hay 
propriety of language, part of one ſervice and part of the 
another ſervice can be called the ſame ſervice: And it ſeems mill 
a little abſurd, as lord Raymond obſerved in the caſe of N 
Aynhoe abovementioned, that the ſervice ſhould begin | 2 
before the hiring; for upon the former ſtatute of the 3 NV. WO. 
the law was not, if a man ſhould firſt ſerve for ſome cer- and 
tain time, and afterwards be hired for a year, and under aſe 
ſuch a hiring ſhould ſerve ſo long as would make up the 4 
: former fervice to 40 days in the whole, he ſhould there- for 
by gain a ſettlement, no more than if an apprentice had and 
been bound and ſerved only 20 days under the indenture, . 
he ſhould have become ſettled thereupon, by adding 20 WE 
days which he had ſerved before the binding, to the 20 gu 
con 


_ which he had ſerved after: But the ſtatute of the 3 
required firſt a hiring for a year, and then a ſervice . 

for 40 days under that hiring : and this ſtatute of the $ : af 
4.977. makes no alteration therein at all, but only by 


enacting 
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enacting that the ſaid 40 days reſidence ſhall not gain a 
ſettlement, unleſs the party ſhall continue in the ſame 
ſervice for the ſpace of one whole year. Not to mention, 
that for any thing which appears in the caſes as above re- 
Cited, the authority of Brightwell and Maſthallam became 
eſtabliſhed, not ſo much from the inconteſtable evidence 
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of the thing itſelf, as from the unwillingneſs of the court 


to unſettle a point once eſtabliſhed, in order that things 
may at length come to a certainty, —And after all, both 
the ſaid caſes which ſeem to have been relied on in that 


determination, namely the caſe of Bridget Baily between 


the pariſhes of Stephenton and Overton, and the caſe of the 
inhabitants of South Moulton, were upon hirings and ſer- 
vices in whole, or in part (at leaſt) before the ſaid ſta- 


tute of the 8 & g V. It hath appeared. before, that in 


the caſe of Bridget Baily, the hirings and whole ſervice 


were intirely before the ſtatute. And in the caſe of South 


Moulton, there had been a hiring for half a year, ard a 


ſervice for that half year: then a hiring for a year, and 
half a year's ſervice under that hiring ; then there was 
the removal of the pauper, the appeal at the ſeſſions, the 
removal of the order of ſeſſions by certiorari into the court 
of king's bench, and the hearing and adjudication there : 
for all which, there is not the ſpace of a year and a half, 
from the meeting of the parliament in the 8 & g V. which 
was in October 1696, to Hilary term in the 10 W. (when 
the adjudication was) at the latter end of the year 1697. 
Beſides that, by ſeveral clauſes in the ſaid act, it ſeems to 


have been intended, that it ſhould not take force before 


the firſt day of May 1695. —However, as this matter is 


{till very far from being ſettled among the juſtices in the 


country, it would ſpare much trouble in removals and 
appeals, if the parliament by another explanatory law 
would finally declare, what ſhall deemed a lawful hiring, 


and what ſhall be deemed a lawful ſervice, ſo as to gain 
a ſettlement. | 


(2) E. 4G. Ivinghee and Soleburyv. A perſon was hired Same ſervice, bot 


for a year to one Knight, who rented a farm in ſuinghoe, 
and lived with him half a year: The maſter lets the farm 
to one Smith, and the ſervant lives the reſidue of the year 


with Smith in the farm, without any words paſſed about 


"diſſolving the contract with Knight, or making any new 
contract with Smith. And at the end of the year, the 
ſecond maſter paid him his wages. The queſtion was, 
If this ſhall be deemed the ſame ſervice, ſo as to gain a 


god 


not with the tame 


maſter, 


" ſettlement ? By Pratt Ch. J. and the court; This is a 
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good ſettlement: If a maſter command his ſervant to live 
with another for a certain time, it is a ſervice to the firſt 
maſter ; and here being no new contract, it is carrying on 
the ſervice of the firſt maſter. And the ſubſequent maſter 
paying his wages did not alter the caſe; for the contract 


not being deſtroyed, he might have brought an action 


againſt the firſt maſter. S/. C. V. 1. 121. Caſ. of S. 
109. Str. go. | 


E. 17G. 2. Beccles and Leowfloff, A perſon was hired 
to a blackſmith for a year, at 31. a year. During the 


year, the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 
a third for a fortnight, and agreed that the ſervant ſhould 


have the advantage of it; after which he returned and 


ſaid out the year, and the maſter by his conſent deducted 
the proportion of wages for the time he was away : And 
upon this ſtate of the caſe, the ſeſſions held no ſettlement 
was gained, the firſt contract being diſſolved. But by the 
court, The order muſt be quaſhed, for this is not a dif- 
ſolution of the contract, but a licence to be abſent ; and 


both parties conſidered it ſo, by continuing together to 


the end of the year. Str. 1207. 

E. 15 G. 2. Laydick and St. Enader. A perſon was 
hired for a year, and ferved half a year; when the maſter 
died : the executor who lived in another pariſh, afked the 
ſervant if ſhe would ſerve out the year with him: ſhe 
did ſo. An now, on the authority of the cafe of Fuinghoe, 
the court held it a ſettlement in the executor's pariſh ; for 
the laſt ſervice is not to be conſidered as a new agreement, 
but a continuation of the firſt, _ | 

And the caſe of ſvinghoe was faid to be ſtronger than 
this, the vendee there being a ſtranger ; whereas this was 
the caſe of an executor, on whom the Jaw. caſt a privity 
of contract. And by Mrigbt and Deniſon juſtices; No 


doubt the ſervant might have an action on the original 


contract againſt the executor for his year's wages; and 
if the executor refuſed to let him ſerve, it would be a re- 


leaſe, and would not deprive him either of his wages or a 
fettlement. Str. 1164. Vin. Settlem. M. 31. 

(3) E. 11G. X. and Whitechapel, A perſon was hired 
for five years, to work at a glaſs-houſe in I hitechapel, at 
the rate of 10s, a week ; but never lodged with his maſter 
in the houſe any part of the time, but at another houſe in 

e pariſh: By the court, He has gained a ſettlement 


there; for being hired to ſerve above a year, and having 


ferved and refided in the ſame pariſh purſuant to ſuch 
1 hiring, 


2 
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kiring, he hath fully complied with the ſtatute, and it is 


not material where he lodged, ſo that it were within the 


pariſh. Sefſ; C. V. 2. 114. Foley 146. | 
FT. 12 An. Silverton and Afton. A ſervant maid was. 
hired for a year in the pariſh of Aſpton, where ſhe ſerved 
balf a year ; then her maſter, and ſhe with him, removed 
to the pariſh,of Patſball, where her maſter took another 
farm; the ſervant continued with him in the pariſh of 
Patfhall for the other half year: And the queſtion was, 
Whether ſhe gained any ſettlement in either of theſe 
places; and if ſhe did, in which of them? By the court, 


Here is what the act requires, a hiring for a year, and a 


ſervice for a year. For it is the ſame ſervice; and the 
ſtatute doth not tie it down to one place. If a perſon is 
hired to a maſter in one pariſh, and goes with him into 
another pariſh, and ſerves him for one whole year ; the 
pariſh he continues laſt in for 40 days before the end of 
his year, is the place of his ſettlement : and the reaſon 


why the 40 days gain a ſettlement is, becauſe he comes 


there with his maſter, and you cannot remove him from 
his maſter, and having continued with him 40 days un- 
removeable, he gains a fettlement. Foley 188. Caſ. of 


& 22. 


T. 8 G. St Peter's in Oxford and Chipping Wycombe. 
Upon a ſpecial order of ſeſſions it appeared, that the maſ- 
ter of the Oxford ſtage coach hired a ſervant for a year, to 
ſtay in an inn in Vycombe where the coach baited, and 
to take care of the horſes: he lived there for the whole 
year, and the maſter all the while lived in Oxford, The 


eſtion was, Where that fervant gains a fettlement, or 
whether any by that ſervice ? And 4 the whole court, 
ycombe, though his 


he gained a ſettlement in Chipping 
maſter never lived there. Str. 528. Foley 200. 


H. 1 G. Biſhop's Hatfield and St Peter's in St Alban's. 
T wo juſtices remove one Langley from Biſhop's Hatfield to 
St Peter's. Upon appeal, the matter was ſtated ſpecially, 
that this Langley was a huntſman to one Mr. Arnold, and 


that Mr. Arnold lived ſometimes in Meſtminſter, and ſome- 
times at his houſe in Northamptonſhire. but that Mr, Ar- 
old had no ſettlement in St Peter's; and that this Langley 
ſerved the laſt 40 days of his year in the pariſh of Sf Peter's, 


with his maſter Mr, Arnold: which the juſtices at ſeſſions | 
thought gained no ſettlement for Langley in St Peter's, and 
quaſhed the order of two juſtices. But the court of king's. 
bench, upon the orders being removed by certiorari, quaſh-. 


ed the order of ſeſſions, and held Langliy's fettlement " 
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be in St Peter's, by ſerving his maſter Mr. Arnold the laſt 
40 days of his year there, though his maſter Arnold had 
no ſettlement there. Foley 197. Str. 794. | 
T. 8 G. St Peter's in 1 and Fauley. Mrs. Cook 
lived with her ſon in law Dr. Clavering at Chriſt Church, 
and hired a ſervant for a year, who was ſettled in St Peter's. 
Mrs. Cook afterwards goes to Fawley upon a viſit ; and 
ſhe, with her ſervant, ſtaid there for three months, and 
afterwards came back again to Chri/? Church, where the 
ſervant ended the year's ſervice, being not 40 days after 
her return. The queſtion was, Whether this ſervant 
gained any ſettlement at Fazwley, living with her miſtreſs 
who was only a viſitor ? And by the whole court; The 
_ ſettlement of the ſervant doth not at all depend on the 
ſettlement of the maſter; for if a maſter hire a ſervant for 
a year, and after remove from one pariſh to another du- 
ring that year, it may be properly ſaid that the ſervant is 
hired in every pariſh he ſhall go into with his maſter ; 
and the pariſh where he lives with his maſter the laſt 40 
days of his year, is the place of his ſettlement. And it is 
not material to the ſervant, whether the maſter goes there 
under the capacity of gaining a ſettlement for hiniſelf or 
not ; the ſervant goes there in the capacity of a ſervant ; 
and it is like the caſe of a ſchool-boy ; he gains no ſettle- 
ment, but the ſervant 'that waits upon him will. And it 
was adjudged that the ſervant was ſettled at Fawley. Caſ. 
of Settl. 139. Foley 194. Str. 524. ee 
E. 4 G. 2. Goring and Moleſworth. A perſon was hired 
for a year, and ſerved the year. The perſon, to whom 
he was hired, lived at Goring, and kept a boat which 
navigated from Gering to London, but the ſervant was not 
40 days in the whole year at the pariſh of Goring, but 
ſerved out the year on board the boat. By the court; 
This was no ſettlement at Goring. Seſſ. C. V. 1. 327. , 
Caſ. of S. 219. 1 Barnardift. 436. 83 
T. 18G. 2. St Peter's in Sandwich and Goolaſſon. A 
ſervant was hired for a year, during which he, with his 
maſter's leave, went to ſea upon the herring . but 
hired another to do his work in the mean time: he re- 
turned at the end of three weeks after the expiration of 
his year, ſettled with his maſter, and received his whole uy 
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year's wages. This the ſeſſions held was not a ſervice 1 
for a year; but the court held it a ſettlement; ſay ing, he tl 
wes to be conſidered all the while as in the ſervice of his = 
. maſter, and the perſon he found to do his work was his h 

d 


ſervant, and not the maſter's ; wherefore the order was 
s | quaſhed. 
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quaſhed. Str. 1232. [In this caſe it muſt be ſuppoſed, 
that he had refided with his maſter 40 days at leaſt, before 
be went to fea.] * | | Song | 


F. 30 C. 2. Altos and Elvetham. This caſe was argu- 


ed the laſt term, and the court took time to conſider of it; 


and this term, Lord Mansfield Ch. J. delivered the reſo- 


lution of the court: This was an order made by two juſ- 
tices for the removal of the wife of the pauper and four 
children from the pariſh of Elvetham to the pariſh of Alton; 


and upon appeal to the ſeſſions, the ſame was there con- 


firmed: But the ſeſſions ſtates the fact ſpecially, That 
the pariſh of Alton in the year 1722, gave a certificate to 


the father of the pauper to the pariſh of Elvuetham; under 


which, the father went to the pariſh of Elvetham, and has 
dwelt there ever ſince: then it ſtates the pauper and other 


children being born there, and that the pauper on the 29th 


of Auguſt 1734 was hired for a year as a covenant ſervant 


by Sir Henry Calthrop at Elvetham, and ſerved that year 
out in that parifh ; -that at the expiration of this year, he 


was hired again as a covenant ſervant by him for another 
| year, and ferved that year, but it happened that the laſt 


40 days of the ſecond year were at Scarbcrough in Yorkſhire ; 


that he did not at the end of the ſecond year quit the ſer- 


vice, but on the 29th of Auguſt 1736, he applied to his 
maſter to make a new agreement for another year, when 
the maſter ſaid it would be time enough when they return- 
ed home to Elvetham, whereupon he continued for about fix 
weeks with his maſter at Scarborough, when they returned 
home to Elvetham; then he was hired for a third year, 
and ſerved that year out in Elvetham, and continued in his 


| fervice for ſeven years more, and his wages were advanced 


every year; and afterwards he quitted that ſervice, and 


married, and had four children mentioned in the order, 


which was, for removing the wife and four children from 


_ Elvetham (the huſband having left his family) to Alton 
which gave the certificate. | 
- him ſerving altogether in Elvetbam, and that he could not 


The ices conſidered 


gain a ſettlement there. Tt has been contended, that they 
were in the wrong, for he ought to be confidered as hav- 
ing gained a ſettlement in Elvetham, notwithſtanding the 


certificate.” That is not contended for directly, becauſe - 
ſervice for a year of a certificate perſon will not gain a ſet- 
tlement; therefore it is indirectiy contended for, that he 
has gained a ſettlement: His mafter goes (probably for 


his health) to Scarborough, and happens to ſtay there 40 
days; and it is contended, that the ſervant then gained 
Vol. III. X 2 
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a ſettlement at Scarborough, which diſcharged the certifi- 
cate, and then he afterwards gained a ſettlement at Elve- 
tham.— The general queſtion is, Whether this acci- 
dental ſervice of 40 days at Scarborough acquired a ſettle- 
ment to the ſeryant ? Ie is immaterial, whether the maſ- 
ter has or has not a ſettlement in the place where the 
ſervice is; becauſe that will not prevent the ſervant gain- 
ing a ſettlement : But the objeCtion here is, whether the 
40 days at Scarborough are to be conſidered barely as a 
continuation of the ſervice at Elvetham, or a new bona 
fide ſervice at Scarborough? There are ſeveral caſes, where 
a ſervant, though locally abſent, may yet be conſidered 
as continuing his ſervice in the place to which he was 
hired. Soif a fervant was ill, and went to Bath, by the 


conſent of the maſter, that would be a continuation of _ 


the ſervice. Therefore the conſideration here is, of con- 
venience and inconvenience, of juſtice and injuſtice, 
which will have great weight, unleſs there are authorities 
which ftand in the way. I will conſider this firſt under 
the circumſtances of the caſe; then, ſecondly, I will 
conſider the authorities. The general ground upon which 
this muſt be determined, if there are no authorities, is 
this: Subſtantially, the maſter lived at Elvetham; he 
hired his ſervant to be a ſervant there; the pariſh was jea- 
lous of the ſervant coming in there, and got a certificate 


from Alton. Sir Henry happens to go to Scarborough, as 


a ſojourner for a particular purpoſe, not as an inhabitant. 
When they are to make an agreement for a third year, 
they both conſider themſelves as abſent from home. It 
would be perilous for theſe publick places of reſort, if 


ſuch a ſervice were to gain a ſettlement. Beſides, what 


fraud would be brought upon pariſhes, if ſettlements 
might be gained in this manner, when a pariſh truſts to 
certificates ? Suppoſe a perſon in ſervice has an accident 
upon the road by breaking a leg, and he ſtays 40 days at 
a place, ſhall that be a . g he ſtays 40 


days with his maſter in a ſea-port being wind-bound, 


would that gain a ſettlement? The maſter's abode here 


is at Elvetham, which I lay great ſtreſs on. The domicil 


(as the Civilians call it) of Sir Henry was not at Scarbo- 
rough. I ſhall next conſider the authorities cited. The 
principal of which was the caſe of St Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 
determinations for the ſake of certainty. But if an au- 
thority were ſingle, and plainly productive of inconveni- 


ence, the court would in ſuch caſe over-rule it, But the 


preſent 
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preſent authority does not at all contradict the doctrine I 


have been laying down. This caſe was cited to ſhew, that 


a paſſage or tranſitory reſidence might gain a ſettlement. 
I ſhall ſtate the caſe as it is in Strange; where it is ſaid, 
that in the caſe of Ryfford it was not doubted, but that 


| hiring into an extraparochial place would gain a ſettle- 


ment. And ſo Powell J. ſomewhere ſaid, that if a ſer- 


vant was hired for a year in Treland, and the ſervice was 
performed here, it would gain a ſettlement. But here 1 
cannot but obſerve, that it is a great pity, that caſes ſhould” 
get abroad under the ſanction of great names, which being 


taken from notes that gentlemen took only for their own 
uſe, and not by any publick officer appointed for that 
purpoſe, are incorrect often in the ſtate of them. The 
preſent caſe, as reported in Strange, is moſt certainly miſ- 


reported. It is ſtated, that the pauper was hired for a 


year into Chrift-church, without ſaying how or under what 
circumſtances her miſtreſs lived there; and that her miſ- 
treſs went upon a viſit to Fawley Court, Now her miſ- 


treſs being a ſinglewoman could not poffibly have any 


abode in Chri/t-church but as a viſitor or friend. And it 
is farther ſaid, that the only doubt was, whether the ſet- 


tlement gained at Chri/t-church was ſuperſeded or not. 


That could: not poſfibly be ſo. For ſhe could by no 


means gain a ſettlement in Chrif-church, which was not 


only an extraparochial place, but a ſingle houſe only, 
having been once a monaitery, being in nature of one of 


the king's palaces, which may be extraparochial. I men- 


tion this, to ſhew the incorrectneſs of caſes, which can- 
not be relied on. This caſe is alſo in Foley 215. and Cafes. 
of Settl. 1 39. reported differently, But all of them toge- 


ther may ſerve to help us to the truth, and which upon 
inquiry I find to be this: Mrs Cot, the miſtreſs of the 

ſervant, had two daughters ; one, married to Dr Claver- 
ing dean of Chrift-church ; the other, to Mr Freeman who 
lived at Fatuley- court. And ſhe lived alternately with theſe 


two gentlemen her ſons in law; and was as much at Faw- 


ley- court as at Chriſt- church, and (as I obſerved before) it 
was not poſſible the ſervant ſhould be ſettled at Chri- 


church, becauſe it was an extraparochial ſingle houſe. 


This was, I think, the way. material caſe cited at bar; 


but there is another which I have had mentioned to me, 
Biſhop's Hatfield and St Peter's in St Alban's ( Foley 197.) 
where a huntſman was hired by one Mr Arnold, — 


* . ſometimes in Meſiminſter, and ſometimes at Northampton, 


and the ſervant reſided, where the hounds were kept, at 
| Fa X 2 St Alban's 3 
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St Alban's ; and the only queſtion was, whether the ſer- 

vant could acquire a ſettlement there by ſuch ſervice, as: 

his maſter had none: and there was no doubt but he 

could; for he came exactly within the caſe of a ſtage 

coachman, who was hired to ſerve at Hycombe, Nos 
the maſter lived at Oxford; where it was held, that the 
ſeryant's ſettlement does not at all depend upon the maſ- 
ters. But that caſe was very different from the preſent. 3 

for the queſtion was not, whether there was a continuance. 
of ſervice with the maſter in We/tmin/ter or Northampton, 
but he was ſettled by living in that place with the hounds z. 

and the maſter, I ſuppoſe, might be probably a member 
of parliament; and might have a houſe to go to for hunt- 

ing merely, which is a very common caſe, i in the neigk- 

bourhood of London. However there is no preciſion in 
the caſe on which the court ean rely; and upon the whole 
J think it not at all inconſiſtent with our preſent reſolu- 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſervice at Eluet ham. 
However I would have it obſerved in the preſent caſe, 
that I lay great ſtreſs on both the maſter and ſervant con- 
ſidering Elvetham as their home, as. alſo upon the prece-- 
dent and ſubſequent ſervice, and upon the circumſtances. 
of the certificate. There was another objection at bar, 
but not relied on; that it does not appear but that the 
huſband may be living, and he is not removed, and may 
have gained a ſettlement ſince. But this the court will 
not preſume. If he is living, they muſt remove him after 
to his family. And both the orders were confirmed. 


And the difference between this caſe and that of Sz Be- | 


ier's in Oxford and Fawley, ſeemeth to. be this; that a vi- 
fitor, during the time of the viſit, may be conſidered, as: 

part of the family of the perſon viſited, and hath ns: 
pro tempore his home and place of abode; but a perſon at 


Scarborough or other ſuch like place of publick reſort, under 


the circumſtances abovementioned, is only a ſojourner, or 
in the nature of a traveller, or as a. gueſt in an inn, and: 
cannot in any ſenſe within the words of the ſtatute be 
locked upon as coming to ſettle there. 

Note, with reſpe& to the aforeſaid caſe of St Peter? 5 
and Fawly, Mr Burrow ſays, there haying been ſo much 
doubt and miſapprehenſion concerning it, he has had the 
curioſity to tranſcribe it from the original record: which is 
as follows. Zwo juſtices removed Mary. Norris from the 


ET of & Peter in the Eaſt in Oxford, to the pariſh of 
a 


90 i of Oxford aforeſaid... Which. order was 
diſcharged 


hired for a year, which he ſerved till the laſt 12 days, 
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diſcharged by the ſeſſions, upon appeal; it appearing (as 
It is ſtated in the order of ſeſſions) that the ſaid Mary 
Norris was hired at Chriſt- church in Oxford, an extrapa- 
rochial place, on the 16th of May 1717, for one year, 
to Mrs Coke, who then lived, and ever fince hath lived, 
with her ſon in law Dr Clavering, canon of Chrift-church | 
college aforeſaid, as a ſojourner or boarder; and continued 
in her ſervice there till the month of ——— in the ſame 
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| = ; when Mrs. Covke went, upon 4 viſit, to her ſon 


r. Freeman's, in the pariſh of Faaley aforeſaid, where ſhe 
continued 3 months, upon the ſaid viſit; and her ſaid ſer- 
vant Mary Norris was with her at the ſaid Mr. Freeman's, 


And continued there in her ſervice all the three months. 


At the end of which, the miſtreſs returned to Chriſt-ehurch, 
and there the ſervice expired, ſhe having ſerved her miſ- 
treſs the whole year, in purſuance of the firſt hiring: 
And the order of ſeſſions was quaſhed, and the original 
arder affirmed; Burrow. 312.] | - 

(4) M. 1 G. Pawlett and Burnham. A perſon was a Same ſervice 
coyenant ſervant for a year, but went away three weeks kao ns 
before his year was out, by his own and his maſter's con- covenant fer- 
ſent; and was abated 65. of his year's wages for it. It vant. 
was objeCted, that being a covenant ſervant, this doth im- 
port that it was by deed, and then the conſent cannot diſ- 


charge the covenant. By the court; Here is no fraud 


expreſſed or implied, It is not within the words of the 
act, nor the meaning. Can a man compel his ſervant to 
gain a ſettlement nolens volens ? As to the covenant being 
by deed; and fo the ſervice continuing, perhaps he might 
bring an action on the covenant, and as to that point the 


| ſervice continued; but not as to gain a ſettlement, where 


the ſtatute ſaith he muſt ſerve for a year, which is not in 
this cafe. Caf. of S. 84. Foley 187. Se. C. V. wa | 
) A. 9 G. 2, Seighford and Caftle Church. On a Same fervice 


5 | 
ſpecial order of ſeffions, it was ſtated, that a perſon was — n tvelre 
when he went away without the maſter's leave, and ſtaid 
till after the year was up, when he returned for his cloaths, 
and was paid the whole year's wages. And on conſidera- 
tion, that if they once allowed this abſence for 12 days at 
the end of the year (which differed from an abſence in the 
middle of the year, which was * by taking him again) 
they ſhould not know where to ſtop, it was determined 
that he gained no ſettlement. Str. 1022. 8 

(6) E 7G. K. and Iſip. A perſon is hired for a year; 5. me ſervice 
und in the year's ſervice his maſter gives him leave to go within a few 
ne X 3 and Gays. 


— —— ——— err er on 
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and ſee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 
his ſervice as before. It was objected, that his ſtaying to 
ſee his mother without leave, was a deſertion of the ſer- 
vice, and the time he ſtaid away takes ſo much off from 
a compleat ſervice for a year. But by the court; This 
will not prevent the ſettlement ; for the maſter's. taking 
him again is a purgation of the offence, and no interrup- 
tion of his ſervice, Caf. of S. 129. Str. 423. | 
In the ſame caſe it was ſtated, that the ſervant for ſix 
days was ſick, and incapable of any ſervice: And it was 
objected, that therefore he could not gain a ſettlement, 
which is to be acquired only by a ſervice for a year, but 
Here he did not ſerve for ſix days, and fo there wants fo 
much of a ſervice for a year. But by the court; A ſer- 
vant that lies thus under the viſitation of God, which be- 
falls him not through his own default, is and muſt be 
taken to be all the while in the ſervice of his maſter; and 
if this exception was to be allowed, it might prevent all 
the ſettlements in the kingdom. Str. 423. : 
Another circumſtance in the ſame caſe, was this: The 
ſervant, three or four days before his ſervice expired, de- 
ſired leave of his maſter to go to a fair, to hire himſelf 
into another ſervice. His maſter refuſed, and told him, 
if he went, he ſhould not come into his houſe again. 
The ſervant went notwithſtanding; and did not return, 
until the time of his ſervice was expired. By the court; 
This is nevertheleſs a ſettlement : The requeſt of the ſer- 
vant is a reaſonable requeſt, and the law. will not ſuffer a 
maſter to ſhew himſelf ſo inhuman to his ſervant: A 
maſter cannot turn off his ſervant two. or three days be- 
fore the year expires ; if he does, the ſervice in point of 
law continues, and he gains a ſettlement notwithſtandin 
S. 129. Str, 424. | 
T. 27 G. 2. Hanbury and Tarbick. The ſervant was 
hired for a year at Michaclmas, but did not come to his 
ſervice till three days after Michaelmas day, and ſerved 
till the day after Michaelmas in the next year, He was 
abſent about two or three days at a-time, in the whole a 
fortnight, without conſent, but was always received again. 
At going away, he agreed to make a deduction of 6s. 6d. 
of his wages for the time he was abſent, —— By the 


court: This caſe is not diſtinguiſhable from the caſe of 
K. and Jip. This court has not been ſo ſtrict in deter- 
mining upon the ſervice, as they have been upon the hi- 
ring. It bath often been held, that though a YE: has 


4. 
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been abſent for a time, yet his maſter taking him again 


purges his abſence. And there is no difference between 


an abſence in the beginning and in the middle of the ſer- 


vice; for he is a ſervant from the time of hiring. * 


H. 4G. 2. K. and Preſton. A perſon ſerved under a 
hiring his whole year within five days, and then left his 


maſter by conſent, the pariſh officers where he lived hay- 
ing firſt given him 20s. to leave the pariſh. The juſtices 


held this ſervice to be no ſettlement, and ſtated the caſe 
nee It was objected, that this departure was fraudu- 
lent. 

dence have examined into that point; and if they had 


thought that his departure was frudulent, they would with- 


out queſtion have ſtated it to have been ſo; but 8 not 


being done, we cannot intend any fraud, nor that the 


party has gained any ſettlement, it being agreed on all 
ſides, that he has not ſerved his year. Nelſ. Poor. 


T. 8G. Eaftland and W:ſthorſeley. The fact was ſtated 
ſpecially on an order of ſeffions, that a ſervant was hired 
for a year, and the day before the year expired the maſter. 
told him, that to prevent his gaining a ſettlement in that 
pariſh, he ſhould go away immediately, which the ſervant 


refuſed to do, inſiſting to ſerve out the year, whereupon 
the' maſter turned him out of doors. And the court held 
this to be ſuch a fraud in the maſter, as ſhould not prevent 
the ſettlement of the ſervant. Str. 526. 


ut by the court: The juſtices might upon evi- 
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(7) AH. 19 G. 2. r and St Cuthbert's. A ſer- Same Service 


vant was hired for and ſe 
continued to ſerve on there without any new agreement 
for a quarter of a year, when the maſter removed into a 
houſe at St Cuthberts, where the ſervant continued with 
him for half a year longer. The queſtion was, Whether 
this was a ſettlement in St Cuthbert's within the reaſon of 
thoſe caſes that have held the ſettlement to be gained where 
the laſt 40 days ſervice was? And the court held it a 
ſettlement there, for it is ſtill a continuing in the ſame 


ſervice within the meaning of the 8 & 9 V. c. 30. though 


there is no new agreement. And upon the whole there 


has been between this maſter and ſervant a hiring and ſer- 


vice for above a year. Str. 1240. 


: | . continued be- 
rved a year in Cr oſcombe He vond the year. 


tices remove Samuel Braſſington and his wife and children ins ?y content. 


(8) E. 31G. 2. Caverfwall and Trentham. Two juf- Servant depart- 
Gall. 


from Trentham to Caver The caſe was this: Samuel 
Braſſington, the pauper, being ſettled at Coverfwall, was 
hired for a year to Edward Braſſington at Trentham, and ſerv- 
ed him till within 3 weeks of the end of the year; when, 
* — on 
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on ſome diſputes ariſing betwixt him and his maſter, he was: 
with his own conſent, diſcharged from his ſervice ;. and re- 
ceived all his wages, except what was deducted for the 
three weeks, As ſoon as he left his ſervice, he went ta 
London, and was abſent about a fortnight. Upon his re- 
turn, at Mrs, Braſſington's requeſt, (his maſter being then 
from home,) he went again into their ſervice; and within 
a week after the expjration of the firſt year, his maſter 


hired him again for another year; and he ſerved him, in 


Trentham, for about 6 months of that ſecond year, and 
then left him. — The ſeſſions being of opinion, that, as 
the pauper had abſolutely quitted his ſervice, before the 
firſt year was expired, the ſubſequent ſervice, under the 
ſecond hiring, though with the ſame maſter, could not 
be taken in aid, ſo as to make up a year's ſervice, there- 
by to gam a ſettlement, confirmed the order of remoyal. 
— And, by the court (on a rule to ſhew cauſe): Where 
there has been a hiring for leſs than a year, and a ſervice 
under that; and then a hiring for a year, and a continued 
ſervice under that ſecond hiring ſo as to make up a year's 
ſervice in the whole, that hath been allowed ſufficient to 
gain a ſettlement. But here was a diſcontinuance, The 
firſt contract was abſolutely diſſolved, and fo continued 
for a fortnight or 3 weeks. Therefore this laſt ſervice 
cannot be connected with the former part of the year. 
And conſequently no ſettlement was gained at Trentham. 
And the orders were affirmed, Burrow. 391. | 
But in the caſe of K. and Nether Heyford, E. 32 G. 2. 
It was determined, that a hiring for a year, with ſervice 
till the laſt five weeks of it, during which five weeks the 
ſervant was abſent with leave, and with a liberty of re- 
turning, is ſufficient to gain a ſettlement. _ | 

Whether a cer- : Unleſs he ſhall tale a tenement of 10 l. a year, or execute an 
tificate perion annual office] E. 15 C. 2. K. and Sherborne, A certificate 
ment by ſervice. man has a fon born in the pariſh to which he was certifi- 
= © * cated, who when 16 year's old hires himſelf as a ſervant 
to a buttonmaker in the ſame pariſh, and ſerves a year. 
And upon conſidering the words of the ſtatute, which 
declare, That no perſon who comes in by certificate ſhall 
be adjudged to gain a ſettlement by any act whatſoever, 
Except he takes 101, a year, or executes an annual office, 
—— the court held, chat the ſon of the certificate man 
was equally within it; and that therefore the hiring and 

ſervice in this caſe gave him no ſettlement. Str. 11056. 
The fame ruled ſo again, H. 19G. 2. K. and Bray. 

r 
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T. 28G. 2. K. and Horſley. Horſley gave a certificate 
to J. Cope and his family, who went with it to Hallings- 
claugh, where his ſon the pauper was born, The pauper 
at 12 years old, went to Peck,. and ſeryed a year there 
and then returned to Hollingsclough, married, and lived 
there many years. The pauper afterwards was removed 
from Hollingsclough, to Horſley (which gave the certificate), 
Upon appeal, the ſeſſions confirmed this order. Both 
orders were removed into the king's bench.-By Deniſon 
J. The whole intent of the certificate act was to indem- 
nify the pariſh to which he was certificated ; and all caſes 
of a third pariſh are out of this act. Variety of caſes 
have been determined upon that point. Silton and Win- 
canton, M. 21 G. 2. Dacre cum Bewerley v. High and Low 
| Biſhopfide, this term, are in point. The ſervice in a 
third pariſh gains a ſettlement there, Let the two orders 
be quaſhed. 612) * 
So in the caſe of Great Torrington and Bideford, T. 30 
& 31 G. 2, Two juſtices removed Mary Bray from Bide- 
ford to Great Torrington: And the ſeſſions confirm their = 
order. The caſe was, By and under a certificate from | * 
Lancraſs, Mary Bray came to Bideford, and inhabited there - 
ſome years. Then ſhe was bound apprentice by the offi- 
cers of the pariſh of Lancraſs; and lived under the in- 
denture, at Great Torrington, for ſeveral years. After the 
expiration of the apprenticeſhip, ſhe hired for a year, and 
ſerved that year, in Bideford, It was moved to quaſh 
theſe orders, which adjudged that ſhe gained no ſettle- 
ment at Bideford by this hiring and ſervice; and urged, 
that having ſerved an apprenticeſhip in a third parih, 
| ſhe was become quite clear of the certificate, and there- 
fore was as much at liberty to gain a new ſettlement in 
Bideford, as any uncertificated perſon could be. And of 
this opinion was the court. And the orders were quaſh- 
ed. Burrow. 357. ; 
And the like was adjudged in the ſame term, in the 
caſe of K. and Keynſham, Burrow. 358. | 


vii. Of ſettlement by marriage. 


1. Heretofore it hath been ſomewhat doubtful, what What mall be 
ſhall be deemed a ſufficient marriage, ſo as that a woman deemed a ſuffici- 
ſhall gain a ſettlement thereby; and the courts have been bend aan 
favourable in admitting marriages, although not ſtrictly oleh 
. ſolemnized according to the laws of the church; but no? 

| þy the ſtatute of the 26 G. 2. c. 33. 2 great diſtinction is 
8 | | 7 ELD... 


% IE... dr ancs proven 
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made, between marriages ſolemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 


tute it is enacted, that after March 25, 1754, all mar- 


riages, (except in Scotland, and except the marriages of 


jews and quakers, where both the parties are jews or 
quakers reſpectively) which ſhall be ſolemnized without 


licence or publication of banns, or in any other place than 
2 Church or publick chapel (unleſs by ſpecial licence from 
the archbiſhop of Canterbury), or without the conſent 
of parents or guardians (where either of the parties, not 
being a widower or widow, is under the age of 21), ſhall 
be null and void to all intents and purpoſes whatſoever, 
And it ſeemeth that theſe requiſites ought to appear, from 
the entry thereof in the regiſter book for that purpoſe. 
But a miſ-entry thereof in the regiſter” book, will not 
vitiate the marriage; for the marriage was ſolemnized 
before : but it may render the proof thereof more difficult. 
In the caſe of St Devereux and Muchdewehurch in Here- 


Ferdſbire, E. 2G. 3. There was proof of a marriage by 
two witneſſes, who ſwore they were preſent on Feb. 7. 


1758, when a marriage was ſolemnized in the pariſh 
church of St Devereux, between Fohn and Suſannah Me- 
redith by the miniſter of the pariſh by banns. An entry 
was made in the regiſter, that they were married by banns; 
but it was not figned by the miniſter, parties, or witneſ- 
ſes. Lord Mansfield Ch. J. held this a ſufficient proof of 
the marriage, to fix the ſettlement of the wife in the 
huſband's pariſh, notwithſtanding the faid ſtatute ; but 
ſaid he would ex officio grant a rule upon the minifter, to 
ſhew cauſe why an information ſhould not be granted 
againſt him, for not atteſting the entry agreeable to the 
ſtatute. | | a 

But if the marriage it ſelf had been ſolemnized other- 
wiſe than according to the ſtatute, it would not have been 
good. As in the caſe of K. and Tenham, MH. 33 G. 2. 
A ſettlement of a woman in her huſband's pariſh was 
avoided, her huſband being a minor, and not having ob- 
tained the conſent of his parents or guardians. 


The paſſage into Scotland being left open by the act, 


many perſons have found their way thither to be married, 


in a manner very clandeſtine and irregular. No caſe hath 
occurred, wherein it hath been determined, how far a 
woman ſhall obtain a ſettlement by ſuch marriage in the 


(fuppoſed) huſband's pariſh. And there ſeemeth to be 
diverſity of opinions, amongſt very learned men, concern 


ing the validity of ſuch marriages, - | 5 
ey OT ed the on | Lord 


* 
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Lord Stair, in his Inſtitutions of the law of Scotland, 
page 26, ſays, The publick ſolemnity of marriage, is 
a matter of order, juſtly introduced by poſitive law, for 
the certainty of ſo important a contract; but not eſſential - 
to marriage. Thence ariſes the diſtinction, of publick or 
ſolemn, and private or clandeſtine marriages : And tho 
the contraveeners may be juſtly puniſhed (as in ſome na- 
tions by excluſion of the iſſue of ſuch marriages from ſuc- 
ceſſion), yet the marriage cannot be declared void and 
annulled ; and ſuch excluſions ſeem very unequal againſt 
the innocent children. But by the cuſtom of Scotland, 
| cohabitation, and being commonly reputed man and wife, 
validates the marriage, and gives the wife right to her terce, 
who cannot be excluded therefrom, if ſhe was repute 
lawful wife, and not queſtioned during the huſband's life, 
till the-contrary be clearly decerned.” 

Mr. Erſtine, in his Principles of the law of Scotland, 
pages 62 and 64, ſays, It is not neceſſary that marriage 
be celebrated by a clergyman. The conſent of parties 
may be declared before any magiſtrate, or ſimply before 
witneſſes. When the order of the church is obſerved, 
the marriage is called regular; when otherwiſe, clandeſ- 
tine. Towards a regular marriage, the church requires 
proclamation of banns in the churches where the bride 
and bridegroom reſide. Formerly, not only biſhops, but 
preſbyteries, aſſumed a power of diſpenſing with procla- 
mation of banns on extraordinary occaſions : but this hath 
not been exerciſed ſince the revolution.” 

In Mr M*DoualPs Inſtitute of the laws of Scotland, 

Vol. 1. p. 112. he ſays, Marriage is perfected by ſole 
conſent ;. for carnal knowledge is only the conſummation 
of it. Marriage is either ſolemn, or clandeſtine, A ſo- 
lemn marriage is that which is celebrated by a miniſter 
of the eſtabliſhed church, or one having the benefit of the 

= | toleration act, after due proclamation of banns. This ought 
regularly to be done three ſeveral ſundays, in the churches 
| reſpectively where the parties frequent divine ſervice ; but 
if they bong to an epiſcopal meeting, it muſt be done 
in their congregation, and likewiſe in the pariſh churches 
| where the parties reſide ; and in caſe the miniſter of ſuch 
| pariſh ſhall neglect or refuſe to publiſh the banns, it is 
| declared ſufficient, if done in the epiſcopal congregation 
; alone. But the publick folemnity is only a matter of 
X order, and not eſſential to marriage; and therefore by 
the law of Scotland, not only a marriage ſolemnized by any 
| miniſter or prieſt is good, but likewiſe cohabitation as man 
l and wife, ſufficiently aſcertains the marriage, not called 
| 3 | 5 10 
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zn queſtion during their joint lives. Thoſe marriages 


which are not ſolemnized according to the order of the m 
church, are termed clandeſtine. Notwithſtanding that fo 
clandeſtine marriages are equally binding with ſolemn ca 
ones, certain penalties are impoſed upon the parties, who th 
thereby contraveen the order of law; theſe are, impriſon- ur 
ment for 3 months and a penalty upon the parties; with jy 
perpetual baniſhment or other arbitrary puniſhmerit upon 2? 
the perſon that ſolemnizeth the marriage. Of old, the W 


parties loſt their reſpective intereſts of jus mariti and jus Ne 
rette but that afterwards was altered. Perfons reſiding 21 
in Scotland, who marry in England or Vrrlund, without ve 
ö roclamation of banns in due courſe, are ſubje& to the n. 
1 of clandeſtine marriages. And the witneſſes to an th 
_ irregular marriage, are ſubject to a fine.“ la 
But whether clandeſtine marriages in Scotland, of En 72 ot 
arties, who reſort thither to evade the Englifb law, ſhall 7 
ſuſtained in Fngland, hath been doubted. Tf the tem- ; 
zoral court ſhall write to the biſhop to certify, as in a writ ne 
of dower, baſtardy, or the like, whether the parties were _ 
actonpled in lawful matrimony ; it is matter of confideration, "i 
what the biſhop may certify: the parties undoubtedly W 


were not married according to the laws of the church. In 
d 4 in cafe of adminiſtration to perſonal eſtate; it hath hz 
been ſaid, that a perſon who comes to claim any thing by Nc 
the eccleſiaſtical law, muſt prove himſelf intitled by that vi 


lady. And very learned men have queſtioned, notwithſtand- 
ing that ſuch marriages are valid by the law of Scotland, a 
whether they are effectual in England. Where parties are he 
bound, by the laws of their own country, to execute an B 
important act or contract with certain ſolemnities; it is 
doubted whether they can elude their own law, by going 
purpoſely to another country where ſuch ſolemnities are 
not eſſential, and then returning immediately when the 
act is done. It is a queſtion of publick law; and the 
moſt celebrated writers on publick law have holden, that 
ſuch an act is fraudulent; it is fraudem facere lei, which 
the laws of all nations diſallow. —— However, there is no 
doubt at all, but that, for the quiet of families, it is very 
deſirable that a cafe might happen (as it muſt ſooner or 
later) wherein this point may receive a judicial determin- 
ation, or otherwiſe that it may be ſettled by a legiſlative 
declaration, + 5 LS 1 og 
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the woman whoſe name is intended to be 
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+ In a caſgof removal, 
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ſpecificd in the following certificate (vis, Mary Walker) was, —__ 
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2. It ſeemeth to be a good general rule, that a woman Wife mall fol- 


the huſband's 
ſettlement. 


marrying a huſband who hath a known ſettlement, ſhall. 
follow the huſband's ſettlement. © And although in the 
caſe of Uppoterce and Dunſwell, M. 1 G. it was held, that 
the wife: ſhall not gain 2 ſettlement with the huſband, 
until ſhe hath, lived with him 40 days unremoveable as 
part of his family; yet afterwards, in the caſe of K. and 
Pincehorton, M. 3G. it was agreed by the court, that a 
wife is to be ſent to her husband's ſettlement, though ſhe. 
never lived with him there. And in the caſe of St. Giles's 
and Euerſſey Blackweter, H. 10 G. the widow was remo- 
ved to the deceaſed husband's fettlement, though ſhe had 


never been there; and it was ruled by all the court, that 


the removal was good, and that ſhe muſt be ſent to the. 
laſt legal ſettlement of her husband, having acquired no 
other ſettlement ſince his death. Caſ. of S. 89. Se, C. 

Ky It ſeemeth alſo to be agreed, that a wife can gain Wife can gain no 
no. ſettlement, ſeparate and diſtin& from her husband, ſettlement wich- 
during the coverture.. As in the caſe of Aythorp Roding 
and White Roding, M. 30 G. 2. (hereafter following); 
where the wife, after the husband was run away, went to 
live upon a copyhold of her husband's, where her husband 
had never reſided: it was held, that although ſhe might 
not be removed from thence, yet (her husband being li- 
ving) ſhe could not thereby gain a ſettlement. & 

4. It ſeemeth alſo to be agreed, that a woman marrying; Caſe where the 
a huſband that hath no known ſettlement, doth not loſe aer hath no 
her former ſettlement which ſhe had before marriage. as 
But the great point of difference hath been, whether ſuch; 


> OY ** | We * 


her own oath of the marriage, removed to the place of the ſuppoſed 
husband's ſettlement, in order that the validity of ſuch marriage might 
be tried with reſpect to a ſettlement ; but the pariſn, to which the 
removal was made did not appeal. The certificate of the mar- 
riage, which ſhe produced, was as followeth : 5 A IR 


Graitney. June the 10. 1764. 
this is to ſertifey all perſons whom ſo ever. it may concarn, that 
Thomas Mattiſon in the pariſb of Clifton and countey. of Weſtmor- 
hnd and Malley Waker in tht paris of mals mebren [Mayld's 
Meaburn] and forſaid countey is lawufoley maried actording to tht 
laws of the church of Scotland given under my hand day and deaf 
Bar of as witnes my hung «+ ; | 
John Irving . witneſs | John Brown My 
William Scott witneſs | "= 


= 
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ſettlement continues to her during the coverture, or it is 
ſuſpended during the coverture, and only revives after the 

| huſband's death. Which point includes in it this queſ- 

tion, Whether the pariſh where the woman was laſt le- 


* 


gally ſettled before marriage, ſhall, by barely proving ſuch 
marriage, avoid the ſettlement with them during the huſ- 
band's life ? or whether in order to avoid ſuch ſettlement, 
it is not alſo neceſſary for them to prove, that ſuch wo- 
man hath gained another ſettlement, that is to ſay, that 
the huſband hath a ſettlement, and where ? FER 


In relation to which caſe, where the huſband hath no 


known ſettlement, it hath been adjudged as follows: 


E. 2 G. St Giles's and St Margaret's. A woman | 


marries a foreigner; and her huſband dies. By the court; 
She muſt be ſent to the place of her ſettlement before mar- 
riage. Se. C. V. 1. 97. 5 ee 

H. 12 G. W:ftham and Chidding flone. It was ſtated, 
that a ſingle woman, ſettled at C hiding ſtone; was married 


to man who is ſince dead, but his ſettlement did not ap- 


pear: And by the court, Her ſettlement before marriage 
ſtands. Str. 683. | „ TELD 

M. 1 G. Uppoterce and Dunſwell, A woman is ſettled 
in Dunfwell; and afterwards marries a vagrant, whoſe ſet- 


tlement doth not appear. But he goes and lives in Uppo- 


terce, and dies there. Two juſtices remove the widow to 
Dunſivell, where ſhe was ſettled before marriage. And 


by the court; Where it appears that the huſband in his 


life time had no legal ſettlement as can be found, there 


the marriage ſhall not put her in a worſe condition than 


ſhe was before, and is all one as the cafe of a Scotchmar: 
and a foreigner, and ſhe ſhall not loſe her former ſettlement, 
3 S. 89. Se. C. V. 1. 80. 


itherto the caſes ſeem to be agreed, being that the 


huſband is dead. But the difficulty is, where the huſband 
is ſuppoſed to be living. And in relation to this point, 
the following ſtrong caſes have been adjudged. Þ — + 

. 12 An. 2 and Willorough Green. A woman 
who was ſettled at Jilbzrough, marries Archibald Player, a 


Scotehman, who had gained no ſettlement in England. 


Two juſtices remove her from Dzmnsford to IVilberough, the 
place of her ſettlement before marriage. Exception ; this 


is a married woman, and by her marriage ſhe ought to be 


ſettled where her huſband was, and this cannot be right; 
for if the juſtices may ſend away a wife, it is making a 
divorce between huſband and wife; and if he is a Scotech-. 


man, they ought to ſend her, as part of his family, to the 


-- bordering 


3 


6 


e 


. 


bordering counties of Scotland, according to the act of the 
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39 El. c. 4. .. 6. The court held, though ſhe was a mar- 


ried woman, yet if her huſband had no ſettlement, ſhe 


could not gain any other ſettlement than ſhe had before 


marriage; and as for divorce it was none; for the huſ- 


band might come to her as well at 7/ilbrough Green as at 


Dare Foley 249. Caſ. of S. 31. 


ote ; the act of the 39 El. only ſays, that the Scorch- 


man himſelf, if a vagrant, may be ſo ſent ; but ſays no- 
thing of his family. | | 

M. 3 G. St Giles's and St Margaret's. Sarah Ether- 
ington was ſettled at St Giles's; and marries an Iriſhman. 


By the court; The marriage will not put her in a worſe 


condition than ſhe was before; and they held that ſhe 
continued her ſettlement, notwithſtanding her marriage. 
Caf. of 8. 97 | 

H. 12G. K. and W:fterham. The order ſpecially ſta- 
ted by the ſeſſions was this: It appeared to the court, by 
the teſtimony of Elizabeth Pinchen, that the ſaid Elizabeth 
Pinchen was, at the time the ſaid order was made, a mar- 


ried woman, and that her husband was one Thomas Pinchen, 
who was born in Wiliſbire, but in what place or pariſh 
he had a ſettlement, he never informed her, nor doth ſhe 


know; but that he is run away, and till living, for what 
ſhe knows. By the court; She ought to be ſettled where 
her ſettlement was before marriage. Foley 252. Se, C. 


On the contrary, H. 12 G. 2. Stretford and Norton, the 


caſe was thus: An Engliſb woman married an Iriſb man 
who had no ſettlement in England. He ran away ; two 


Juſtices remove the wife to the place of her ſettlement be- - 
fore marriage. And it was urged, that there could be 


no pretence that this ſeparated her from her husband; and 


if ſhe cannot be ſent thither, ſhe can be ſent no where. 


But by Lee Ch.. J. It is now a ſettled point, that by the 


marriage the woman's ſettlement is ſuſpended, whether 


the husband has or has not a ſettlement ; for otherwiſe 


the juſtices might ſeparate husband and wife; and there- 
fore to make the order good, it ſhould have appeared that 
the man was dead.—And the order was quaſhed by the 
whole court. And there were cited theſe two following 


caſes, viz. T. 1G. Fanwick and Marſon. It was there 
declared by the Ch. J. that the ſettlement of a woman, 


who married a vagrant, is ſuſpended during the coverture 
and that as the husband cannot be ſent to the place of the 
wife's ſettlement, ſo neither can the wite herſelf, becauſe 


a 
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2 husband and wife, being as it were but one perſon, 
cannot be parted. T. 9 G. Shadwell and St John's Np- 
ping. One Ridley, a vagrant, having no ſettlement, mar- 
ried a woman who had a ſettlement in d Fohr's Wapping, 
and had four children by her born in Stepney. And it was 
held, that the children were not ſettled in the place where 
they were born, but where the wife had a ſettlement; 
but that this was ſuſpended during the coverture, and it 
revived again upon the death of the husband. Andr. 307. 
Seff. C. * / . 
Finally, in the caſe of $8! John's Wapping and St Bo- 
talhhs Biſbopſgate, H. 28 G. 2. it was adjudged as fol- 
lows Margaret Kinley having gained a fettlement in & 
Botolpb's pariſh by hiring and fervice, afterwards married 
Thomas Ninley an IrifÞman, who had no ſettlement in Eng- 
land. About two years ago, the husband entered on board 
a man of war bound for the t Indies, but Margaret 
heard he was living about two months ago; and the 
queſtion was, Whether her ſettlement which ſhe had be- 
fore marriage ceaſed, or was in ſufpence, during the co- 
venture, and ſhe ſhould be looked upon as a caſual poor; 
or ſhe ſhould be ſent to the place of her ſettlement before 
marriage. After full confideration, Ryder Ch. J. deli- 
vered the opinion of the court: 1. It is certain St. Bo- 
tolpÞ's was once her ſettlement, and that is not diſputed. 
2. That ſettlement continues till ſhe gains a new one, 
1 ſhe has never yet gained a new one. To the 
| ſecond point he ſaid, a ſettlement is a permanent thing; 
it laſts during life, or till a new one is acquired: and 
there is no caſe to be found, where it has been determined 
or ceaſed ſooner. Neither can any perfon diſcharge his 
own fettlement ſooner, or by any other mèeans. The 
queſtion is not, whether ſhe gained any new ſettlement 
by marriage, but whether her old ſettlẽment was diſcon- 
- tinued by her marriage with a perſon that had none? It 
is abſurd to ſay, the ſhall loſe her own, without gettin 
another. The objection that the husband and wife wou 
be ſeparated, is of no weight here; for they are ſeparated 
already. I muſt own the caſe of Stretford and Norton is 
not to be diſtinguiſhed from the preſent, and is againſt 
our preſent opinion, To be ſure we 'muſt have great 
regard to former reſolutions in this court; but we muſt 
judge upon the caſes before us. How that caſe came to 
be determined ſo, I do not know, but there are at leaft 
four authorities the other way Ie perhaps might not 
then be cited), and we think the reaſon is with 1 
r 5 * Pee 5 28. 


Pre „ „„ 
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caſes, The husband may _ to her in one pariſh as 
well as the other, for he will be a vagrant in both, and 
liable to be treated as ſuch. The wife's ſettlement is 
only ſuſpended during her husband's continuance with 
her; and when he leaves her, it revives. | 

5. H. 9 G. St MichaePs and Nunny. Order of remo- Whether thewife 
val, reciting that the wife of a poor perſon who is now mags ge "rg 
living, had intruded, and was likely to become charge- band. N 
able, and that the place of her ſettlement was in the pa- 
Tiſh of St Michael, ſhe is therefore removed thither. It 
was moved to quaſh the order, becauſe it did not appear, 
the husband was at the time of the removal in the pariſh 
of St Michael, ſo that it may be they ſent the wife away 
from the husband. But by the court, We cannot intend 
he was not; if he was in the pariſh from which he was 
ſent, that indeed would vitiate the order; but as neither 
of theſe facts appear againſt the order, to ſatisfy us that it 
is bad, we are not to preſume it to be ſo; and therefore 
it muſt be confirmed. | Str, 544. 2 EP 

6. Although it is 4 true, that no ſettlement Marriage fraud u: 
ſhall be good, which is brought about by fraud or prac- lentihy procured, 
tice; yet it ſeemeth that the rule faileth in this caſe, and | 
that if the marriage take effect, the ſettlement is good: 
for the two following caſes do proceed upon ſuch ſuppo- 
ſition. | | 

M. 11 G. X. and Edwards. The overſeers were in- 
dicted for a conſpiracy, in giving a. ſmall ſum of money 
to a poor man of another pariſh, for marrying a poor 
lame woman of their own. pariſh, and ſo by this contri- 


vance conſpiring to ſettle the woman in the other pariſh, 


where her huſband was ſettled : By the court ; If there is 
a conſpiracy, to let lands of 101. a year to a poor man in 
order to gain him a ſettlement, or to make a certificate 
man a pariſh officer, or to ſend a woman big of a baſtard 
child into another pariſh to be delivered there, and ſo to 
charge the pariſh with the child, theſe are certainly crimes 


| Indictable, But this indictment was quaſhed, for want 


of averment, that the woman was laſt legally ſettled in 
4 pariſh relieved by her marriage. 8 Med. 32 1. Sg. C. 
1. 265. 

H. 6 2 2. K. and Parkins. A ſingle woman of Stud- 
ley, big with child of a baſtard, was ſent. back to Staley. 
Parkins, overſeer of Studley, threatened with all the ſeve- 
rity of the law, to force her to marry a ſtranger of an- 
other pariſh, againſt both his and her conſent, he giving . 
five guineas to the huſband, and keeping him in liquor. 

Vox. III. * . | > oP 


4 
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By the court; Shew cauſe why information ſhould not 
go. Sf. C. V. 1. 176. 5 ee 
vii. Of ſettlement by continuing 40 days after notice. 
By the 13 C 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come 4% ſettle in any tenement under t 
1 


10 I. a year, two juſtices may remove him to the place where he 
was laſt legally ſettled for 40 days. 


But by the 1 F. 2. c. 17. The 40 days continuance of 0 
fuch perſon in a pariſh, intended by the faid at? to make a ſer- 2 
tlement, ſhall be accounted from the time of his delivering notice t 
in writing, of the houſe of his abode, and the number of his 11 
family, if be have any, to one of the churchwardens ar over- 1 


ſcers of the pariſh to which he ſhall remove. ſ. 3. 
And by the 3 W. c. 11. The ſaid 40 days continuance of 


ſuch perſon in a pariſh or town, intended by the ſaid acts to by 
make a ſettlement, ſhall be accounted from the publication of a th 
notice in writing, which he fhall deliver, f the houſe of his 2 
abode, and the number of his family, if be have any, to a 34 
churchwarden or overſeer. Which ſaid notice in toriting, the 
ſaid churchwarden or overſeer ſhall read, or cauſe to be read, nu 
publickly, immediately after divine ſervice, in the church or  " 
chapel, on the next lord 's day, when there ſhall be divine ſer- Wl 
vice in the ſame. And the ſaid churchwarden or overſeer ſhall | 
regiſter, or cauſe to be regiſtered, the ſaid notice in writing, ſet 
in the book kept for the poor*s account, ſ. 3. „ no! 
And if any churchwarden or overſeer ſhall 'refuſe or neg let for 
to read, or cauſe to be read ſuch notice in writing as aforeſaid, K 
he ſhall (on proof thereof by the oath of tus witneſſes before one Up 
Juſtice) forfeit for every offence 408. to the party grieved, by per 
diſtreſs, by warrant directed to the conſtable of the pariſh or eve 
town where the offender dwells; and for want of ſufficient way 
diftreſs, the ſaid juſtice ſhall commit him to the common gaol for wat 
one month. And if any churchwarden or overſeer ſball refuſe _ 
or neglect to regiſter, or cauſe 10 be regiſtered, fuch notice in ly n 
. writing; he ball, on the lite cenviction, forfeit 408. to the noti, 
uſe of the poor of the pariſh or totun where the'offender dwells, men 
to be levied as aforeſaid; and for want of | ſufficient diftreſs, 3 
then the ſaid juſtice ſhall commut him as aforeſaid, for the time trade 
aforeſaid.” ſ. 5. e parif 
_ After any perſon ſhall come to ſettle] But no ſoldier, ſea- vicar 
man, ſhipwright, or other artificer, or workman in his Publ. 
majeſty's ſervice, ſhall have any ſettlement in any pariſh, Writi 
Entri 


port town, or other town, by delivering and publication nun 
. | A N ve 


\ 


* 


af notice in writing, unleſs the ſame be after a diſmiſſion 
out of the ſervice. /. 4. 


In any tenement under 101. a year] But this hath been 


always underſtood of perſons coming to ſettle upon ſuch 


tenement, as farmers thereof, and not where the fame is 
their own proper eſtate ; and therefore a man's coming to 
ſettle upon his own eſtate is not within the act. 


Where he was laſt legally ſettled for 40 days] H. 10 GC. 
Caſe of Cirenceſter, It was held, that living 40 days ſuc- 
ceflively was not neceſſary; and Mr. J. Forteſcue ſaid, 
that living 40 days off and on, is making the caſe ſtronger 
than living 40 days together in a pariſh. S/. C. V. 2. 


40. Str. 579. 


And, H. 12 G. 2. Souton and Sidbury, It was ad- 


' mitted by the counſel, and held by the court as a point 


indiſputable, that it is not neceſſary upon this ſtatute, that 
the inhabitancy ſhall be for 40 days ſucceſſively. Andr. 


345.4 


Notice in writing] But perſons executing a publick an- 
nual office, or paying pariſh rates, or being ſervants for a 
year, or apprentices by indenture, ſhall thereby be ſettled 
without notice in writing. 3 W. c. 11. /. 6, 7, 8. 

And in general, all perſons not removeable may become 
ſettled equally without giving notice as with it, for the 
notice is only intended where the perſon is removeable 
for if he is not removeable, the notice is to no purpoſe. + 


In writing] H. 3 G. 2. Aldenham and Abbots Langley. 
Upon a' ſpecial order of ſeſſions, it was ſtated, that a poor 


. perſon forty years ago came into a pariſh, and lived there 


ever ſince ; that he attended the leet, amended the high- 
ways, had a pew in the church, five children, and did 
watch and ward. But by the court, Thoſe are not annu- 
al offices in the pariſh, and the 1 J. 2.c. 17. was purpoſe- 


ly made to avoid theſe conſtructive notices, and requires 


notice in writing ; and therefore they held it no ſettle- 
ment. Str. 85 3. | 

H. 8 V. Talbury and Fofton. A perſon exerciſed the 
trade of a blackſmith ; was publickly employed by the 
pariſhioners, by the bailiff of the lord of the manor, the. 
vicar, and the juſtice. The queſtion was, Whether this 
publick way of living was not tantamount to notice in 


writing, which was only deſigned to prevent clandeſtine 


entries and living. By the court; This might perhaps 
have ſatisfied the ſtatute of the x J. 2. but the ee 
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hath particularized the notice, and what ſhall he tanta- 
mount to it, and what not ; but this is not among the 
particulars of the ſtatute, and therefore is not ſuch notice 
as the law requires. For this being an explanatory law, 
the. court cannot carry the explanation farther than the 

- ſtatute itſelf hath done, though in an original law the 
court will make conſtruction according to equity. Carth, - 


396. 2 Salk. 476. Foley 114. 


Publication of the notice] In the caſe of K. and Chertſey. 
The banns of matrimony of a poor perſon were publiſhed 
in the church; and it was inſiſted, that this was a notice | 
ſufficient, being in writing, and publiſhed in the church : 
But by the court; This is not fufficient ; for the other | 
requiſites by the 3 V. muſt be obſerved ; and that being | 
an explanatory act, cannot be taken by equity. 5 Mod. N 


A all, this kind of ſettlement, by continuing 40 1 
days after publication of notice in writing, is very ſeldom 0 
obtained; and the defign of the acts is not ſo much for 5 
the gaining of ſettlements, as for the avoiding of them, by | 7 
perſons coming into a pariſh clandeſtinely : for the giving 1 
of notice is only putting a force upon the pariſh to remove. 


But if à perſon's ſituation is ſuch, that it is doubtful == 

whether he is actually removeable or not, he ſhall by * 

giving of notice compel the pariſh either to allow him a tl 

| ſettlement unconteſted, by ſuffering him to continue 40 p 

[ days; or, by removing him to try the right. | 

10 0 | y . | 1 

Hh ix. Of ſettlement by paying pariſh rates. C 

609 | By the 13 & 14 C. 2. c. 12. Forty days inhabitqncy — 

09 ſhall gain a ſettlement; By the 1 J. 2. c. 17. Such 40 days th 

HRW Atl are to be reckoned from the delivering of notice in writing ; 1a 

% | | And by the 3 IV. c. 11. from the publication of ſuch notice in th 
1 60 the church. NY 

| WM | h But if any perſon who ſhall come to inhabit in any town or * 

i111 8; pariſh, ſhall be charged with, and pay his ſhare, towards the ch 

| publick taxes or levies ef the ſaid town or pariſh, he ſhall be 2n 

| adjudged to have a legal ſettlement in the ſame, though no ſuch by 

notice in writing be delivered and publiſhed. 3 W. c. 11. 47 

f. 6. | ſet 

But by the q & 10 V. c. 11. Perſons reſiding under a ton 

certificate, ſhall gain no ſettlement by being rated ta and paying. N 

| any ſuch levies, taxes, or aſſeſſments. _ i” Th 

S Shall be charged with] M. 13 C. Solontongham and Wor- | aft 


pleſden. The landlerd was rated to the poor for the tene- Ran 
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ment, as being in his hands, and the fenant paid the rate. 


By the court; The tenant doth not gain a ſettlement, 
unleſs he be both rated and pay. Foley 128. Sefſ. C. V. 
2. 122. | | 

And this kind of practice may be ſometimes, on pur-. 
poſe to avoid a ſettlement. But it lies in the power of 
the juſtices 'to adjudge whether or no it ſhall be deemed a 


fraud. 


E. 4 G. 2. Kinfare and Kingswinfird. A perſon rented 
a tenement, and paid all parochial taxes for the ſame in 
his own right, but was not rated in the pariſh books; but 
the name of Richard Cotes that rented the tenement before, 
was kept in the levy books. By the court, This was no 
ſettlement, becauſe he was not aſſeſſed as well as paid. 
Foley 120. | 

But yet it hath been adjudged, that it is not neceſſa 
that the party ſhould be taxed by name : As in the — 
of St Mary l more and Heavy- tree; the rate was charged, 
not on the perſon, but on the houſe, and it was deter- 
mined by the court, that this rating and payment made a 


ſettlement. 2 Salk. 


478. | 
So in the caſe of * and Brickhill, E. 7 G. where a 


man lived at Brickhill, in a place called Roſcoe's tenement, 


and paid taxes there by the name of the occupier of Roſcee's 3 
this was adjudged to be a ſufficient deſignation of the 


party, ſo as to gain a ſettlement. 8 Mod. 38. 


31 G. 2, Painſiuick and Cirenceſter. The pauper, 
Tſaac Maorman, took a houſe in Cirenceſter, of one Thomas 
Clifford, and agreed to pay the land tax, and poor taxes, 
and all other taxes. The rating was thus, Thomas 
* Clifford, or tenant.” Moorman paid the taxes; and 
the overſeers gave receipts to him in his own name. The 
landlord Thomas Clifford lived five miles off. It was urged, 
that Iſaac Moorman himſelf was not rated; being neither 
expreſly named, nor even perſonally hinted at. But the 
court was clearly of opinion, that this man was ſufficiently 
charged, to notify to the pariſh of Cirence/ter that he was 
an inhabitant there, and conſequently gained a ſettlement 
by payment of the rates fo charged. Burrow. 621. 


E. 4 G, 3. Openſhaw and Gorton. James Bowden, 


ſettled at Openſbatu, took a houſe and two cloſes at Gor- 
ton, and the landlord was to pay all taxes and levies but 


the window tax, The rating was thus, Bowden's.” 


The landlord himſelf for ſome time paid the taxes; and 


afterwards deſired the overſeer to take the ſame of the te- 
Rant, and he would allow it to him in his rent, The 


ä i rate 
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rate was paid accordingly in this manner. And the court 


held this to be ſufficient to gain a ſettlement, ſaying, that 
this rate (paid to the overſeer) being a tenant's tax, the 
landlord paid it for him, and gui facit per alium facit per ſe. 
And pay] M. 9 G. 2. K. and Bovindon. It was held, 
that payment to the poor doth not give a ſettlement, unleſs 


the party was rated, for the rating is the act of the pariſh, 


and not the other. And the ſettlement ariſeth from the 
pariſh's giving' that evidence of their being ſatisfied of his 
ability. Str. 1022. 

M. 7 W. Talborn and Bofton. If a man is taxed, and 


after taxation ftays 40 days, it is no ſettlement unleſs he 


pay the tax, 2 Salk. 523. 


The publick taxes or levies] And though the rate be in 
form, or in the manner of making it, not ſtrictly legal, 
but void ; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement : for it would be hard, that one 
of the pariſh ſhould come and ſay, that it was a void rate, 
being of their own making, and acquieſced under, and 
the money paid accordingly. Vin. Settlem. K. 9. St 
Giles's Cripplegate and St Mary Newington. 9 15 


T he publick taxes or levies of the 
the 9 G. c. 7. No perſon who ſhall be aſſeſſed to the ſca- 
venger's rate, or to the repairs of the highways, and ſhall 
duly pay the ſame, ſhall be deemed to be ſettled thereby, 


T. 9 An. Paying to the county bridge gains no ſettle- 
ment, for there all the county is liable, and he pays as 
one of the county, and not as an inhabitant of the pariſh 
or town where he lives. Cafes of S. 1. TE 

It hath been doubted, whether being aſſeſſed to and 
paying the land tax would gain a ſettlement. In the caſe 
of Q. and St Michael's Cornhill, T. o An. It was adjudged, 
that this was no ſettlement, becauſe it is a county tax; ſo 
of a hundred, or any other county tax. Vin. Settlem. K. 6. 
But in the caſe of K. and Bramley in the borough of 
Leeds in Yorkſhire, H. 9 G. 2. Two juſtices make an 
order to remove John Cloſe, from Armley, another town- 
ſhip in the ſame borough, to Bramley, who appeal, and 
the ſeſſions confirm the order, and flate ſpecially, that the 
ſaid Fohn Cloſe, after his ſettlement in Bramley, removed 
with his family, and inhabited and farmed lands at Arm- 
ley, for which he was charged and paid two quarterly 
payments to the land tax only. By the court; It is a 
good ſettlement, and the orders were quaſhed, Se,. C. 
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So in the caſe of K. and Chidingfold, H. 30 G. 2. It 
was moved to quaſh an order of ſeſſions, not ſtating the 
caſe, but merely the queſtion, Whether the tenant's pay- 
ing the land tax (which was allowed to him again by his 
landlord) amounts to ſuch a notice, as ſhall gain the te- 
nant a ſettlement: Which the {c{ions held that it did 
not. In ſupport of che motion, was cited the cafe of K. 
and Oakehampton, E. 7 G. 2. where a tide-waiter's bein 
taxed to the land tax for his falary, was holden to be fuf- 
ficient notice ſo as thereby to gain a ſettlement, even tho? 
it was paid by the collector. And the aforeſaid caſe was 


cited of K. and Bramley. On ſhewing cauſe, the couniel - 


on the other {ide acknowledged that they could not ſupport 
the order; the point being already fully ſettled by former 
determinations. And the rule for quaſhing the order of 
ſeſſions was made abſolute, Burrow. 247. 

Note, the caſe of a tide-waiter, or exciſeman, or the 
like, is ſomewhat {tronger than the common caſe between 
landlord and tenant, Tow the officer's tax eaſeth the reſt 
of the inhabitants for ſo much in their aſſeſſment; and it is 
reaſonable that he who contributes to the pariſh flock, 
ſhould be intitled to receive relief from thence. Bur, it is 
no advantage to the pariſh, that the tenant pays the tax, 
and not the landlord. The land tax, e e is not an 
occupier's tax. It is chargeable upon the land. The 
tenant muſt pay, it is true; but he ſhall deduct it out of 
his rent. Theres a proviſo in the land tax acts, never- 
theleſs, that this ſhall not vacate any agreement between 
landlord and tenant concerning the payment of the ſaid 
tax. So that the juſtices in this caſe may take notice (as 
it ſeemeth) of ſuch ſpecial agreement; and this conſider- 
ation may make a difference, according to circumſtances. 
For prima facie it doth not ſeem that the tenant in this caſe 
is charged with his thare, but with his landlord's ſhare, of 
the land tax. Whereas, in caſe of the poor rate, it may 
be ſaid, that a private agreement between the landlord and 
tenant ſhall not alter the lay; and the ſame being in its 
own nature an occupier's tax, the pariſh officers or juſtices 
cannot take notice of it otherwiſe, But even this, even- 
tually, falls upon the landlord ; for he will let his eſtate 


for ſo much the leſs upon that account. | 


By the 21 G. 2. c. 10. Perſons aſſeſſed to and paying 
the Anties on houſes and windows, ſhall not thereby gain a 
And the reaſon is obvious; becauſe they 
do not thereby contribute any thing to the publick ſtock. 
of the Par iſh, |; | 
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Buy the 13 & 14 C. 2. c. 12. Forty days mhabitancy (v 

ſhall gain a; ſettlement : By the 1 J. 2. c. 17. Such 40 days ex 

are to be reckoned from the delivering of notice in writing ? he 

And by the 3 W. c. 11. they are to be reckoned from the ov 

publication of ſuch notice in the church. e tt e a 

But if any perſon who, ſhall come. to inhabit in any town or off 

. pariſh, ſhall for himſelf, and on his own account, execute any co 

publick annual office or charge in the ſaid toum or pariſh, during off 

one \whale year; he ſhall be adjudged to have a legal ſettlement riſ 

in the ſame, though no ſuch notice in writing be delivered and Wz 

publiſhed, 3 W. c. 11. J. 6. | N | of 

By the g & 10 V. c. 11. No perſon who ſhall come into Vit 

any pariſh by certificate, ſhall be adjudged by any act whatſoever, 1 

to have procured a legal ſettlement in ſuch pariſh, unleſs he ſhall the 

really aud bona fide take a leaſe M a tenement of the yearly to 

value of 10 l. or ſhall execute fome annual office in ſuch pariſh, EXE 

being legally placed in ſuch office. | | & 

For himſelf and on his own account] Therefore a perſon it, 

; ſworn into and ſerving the office of conſtable, as deputy Si 

bs to anotber, doth not thereby gain a ſettlement. Finer, - 

| Settlem. G. 2. Lothſome and Sheriff Hales. of 

, Publick annual office or charge in the ſaid town or pariſh] wit 

q H. g An. Gatton and Milwich. A perſon being choſen wat 

n pariſh clerk by the parſon, ſerved for ſeveral years, and re- Re, 

L ceived his ſees and dues. By the court; It is a pariſh tin; 

i office, and has the care and cuſtody of the ornaments of af* 

[ the church. Tis true, if he is poor, and has a family, tho 

1 they may remove him; for although he came in by the can 

wil parſon only, yet their not removing him implies their col! 

Ha conſent and approbation; and by this conſent, of theirs, fra 

tl the Jaw adjudges him in by the concurrence of the pariſh. per 

Fil Caſes of S, 241. 2 Salk, 536. Foley 123. cha 

1 In the caſe of St Mary and St Laurence in Reading, it is but 

wh ſaid, the queſtion was, Whether the being churchwarden beit 

WY for a borough, and ſerving that office for a year in the bo- tak 

8 rough, which extends itſelf into ſeveral pariſhes, js ſuch a tat 

i 3 ſervice of anannual office as will gain a ſettlement ? And app 

1 by the whole court, it was held to be an office, the ſerving yea! 

8 of which for one whole year, was ſufficient to gain him a ſett 

I ſettlement in that pariſh within the borough .in which he An 

Wl lived. Foley 121. © ins ond Wot * 2 

0 | But in this report there muſt probably. have been ſome - 2 p. 
1 miſtake. A churchwarden is a parochial officer, and his 5 

| | | office 
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office doth not extend into ſeveral pariſhes. Mr. Viner, 


in a manuſcript note which he had of this caſe, ſays, the 


office is mentioned. there to be warden of the borough 
(which is moſt likely) being in nature of a tything man, to 
execute the proceſs of the juſtices of the borough. But 


he is not to execute his office in one pariſh only, but all 


over the borough. And it was doubted whether this was 


a ſettlement or not; becauſe he was not elected into this 


office by the pariſh, neither was the exerciſe of his office 


confined to the pariſh ; yet he is a publick officer, and his 


office-is partly exerciſed within the pariſh, ſo that the pa- 
riſhioners muſt take notice of him. And by the court, It 
was held a good ſettlement, being within the expreſs words 
of the ſtatute of executing an office in a town or pariſh. 
Vin. Settlem. G. 3. | 

H. 7 G. Biſham and Cook. The ſeſſions ſetting out 
the fact ſpecially, adjudge the ſettlement of a poor perſon 
to beat Biſham, becauſe when he lived in that pariſh, he 
executed the office of collector of the duties given by the 6 
& 7 WW. c. 6. on births and burials. It was moved to quaſh 
it, becauſe this was not a pariſh office, and it would be 
giving the commiſſioners (who are to appoint the collec- 


tors) a power to bring what charge they would upon the 


pariſh : beſides, it was not ſtated in the order, that this 
was an annual office, as it muſt be to give a ſettlement, 
within the'expreſs words of the act. On the other hand 
was cited the aboveſaid caſe of St Mary and St Laurence in 


Reading. And by the court, The reaſon why the execu- 


ting offices gives a ſettlement without notice is, becauſe 
of the notoriety of the thing, of which the parliament 
thought it impoſlible but the pariſh ſhould have notice: 


| 343% 
0 


can any thing be more notorious than this, which is to 


collect a duty from houſe to houſe ? We cannot ſuppoſe a 
fraud in the commiſſioners, that they would appoint a 


perſon of no ſubſtance to be collector, only to bring a 


charge upon the pariſh. It needs not be a pariſh office, 


but a publick annual office in the pariſh. And as to its not 


being ſaid,” that this man executed it for a year, we muſt 
take it he did ſo, becauſe it appears on Jooking into the 
ſtatute,” that the power given to the commiſſioners is to 
appoint a perſon who ſhall be collector of the duties for a 
year, and then give in his accounts. It hath been held a 


ſettlement in the caſe of the land tax, and why not in this? 


And the order was confirmed. Str. 411. Foley 124. 
H. 2 G. St Trinity and Garſington, It was held, that 
a perſon who was choſen a zythingman for a year, and 


ſerved. 


ſerved that year, was ſuch an officer as thereby gained 


fettlement,. although he was not fworn into the office, 
until the half of the year was expired. Foley 123. Caſo 
$72. . | Ln | 0 
TH 5 G. Burliſcomb and Samford Peverell. The ſeſſions 
on a ſpecial order adjudge, that executing the office of 
tythingman would not gain a ſettlement : But by the court, 
The order muſt be quaſhed, for this is an annual office in 
the pariſh, within the words and 'meaning of the act. 
H. 3x G. 2. Col Aſhton and Woedchefter., There was 
a cuſtom to ſerve the office of tythingman, for half a year 
only at a time. By lord Mansfield Ch. J. This cannot 
be an annual office, to gain a ſettlement, —In this caſe, 
the pauper had ſerved the office of tythingman in Cold A5 
tam for half a year, and 20 years after for another half 
year. Burrow. 502. 0 1 uk 


Certificate, 7 E. 8 G. 2. St Maurice and St Mary 
Calendre in Winche/ter, Upon a ſpecial order of ſeſſions, 
it was held, that 1 office of conſtable in the 
city at large, gave a certificate man a ſettlement in that 
pariſh where he inhabited; though he was appointed by 
the corporation in general, and acted through all the pa- 
riſhes in the city; Por he executes an de office in the 
pariſh, which are the words of the ſtatute. Str. 1014. 
ö | TE? 

E. 8 G. 2. K. and St Mary Berthampſteud. The court 
ſeemed to be of opinion, that the executing the office of a 
pariſh clerk is ſufficient for a certificate perſon to gain a ſet- 
tlement ; for it is an annual office and more. Seff. C. V. 2. 


182. 


A. 17 G. 2. Wingham and Selling. It was ſtated in a 
ſpecial order, that a certificate man, having notice that he 
was appointed borſholder, never took the oath of office, 
but once executed a warrant of a juſtice directed to the 
borſholder. And this the ſeſſions determined to be gain- 
ing a ſettlement within the 9 & 10 V. c. 11. But by 
the court, The order muſt be quaſhed, for the words of 
the act are, being legally placed in ſuch office, that is, being 
the officer both de faclo and de jure, which this man was 
not, the order ſtating negatively, that he was not legally 


placed therein, which can only be by an appointment and. 


ſwearing in. Str. 1199. | 2 ; 
E. 18 G. 2. Sheepſhead and Melborne, A perſon was 
certificated from Sheepſhead to Melhorne, and ſtaid there 


9 v8 5 NPY 28 _ 
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ten years, during which time the lady Elizabeth Haſtingr 
conveyed lands to truſtees for ſeveral charities out of the 
profits, and amongft others, the ſum of x01. a year tothe 
charity ſchool at /Melbarne, to be paid to the vicar there 
for the time being. In a ſpecial order of ſeſſions it was 
ſtated, that the certificate man officiated as. ſchoolmaſter 
ſeveral years, and received the 101. a year from the vi- 
ear: and this the ſeſſions held, gained him a ſettlement 
in Melborne, where they declare he had a freehold eſtate; 
and ſo had both the requiſites to obtain a ſettlement to a 


certificate perſon, namely, a tenement of 101. a year, and 


executing an annual office: But by the court, The order 
muſt. be quaſhed ; for it doth not appear how he came 
into this employment, and the legal right to receive the 
falary is in the vicar, who not caring to officiate himſelf, 
has therefore paid it over to this man as his deputy, which 
could never give any perſon a ſettlement, much leſs to a 
certificate man. Str. 1225. | | 
Note, a ſchoolmafter is not legally placed in the office, till 
he hath ſubſcribed before the biſhop the declaration of 
conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13 & 14 C. 2. c. 4. /. 10. 
if he ſhall execute the office without having ſo ſubſcribed; 
he ſhall be utterly diſabled, and ip/o facto deprived there- 
of, and the ſame ſhall be void as if he were naturally 
dead. | S | 
But in the caſe of Peat and Bourne, M. 6 G. 2. it was 
adjudged, that the licence of the ordinary is not neceſſary 
for a pariſh clerk. Str. 942. | | 


xi. Of ſettlement;by renting 101. a year. 

By the 13 C 14 C. 2. e. 12. On complaint within 40 
days after any perſon ſball come to ſettle in any tenement under 
the yearly value of 101. two juſtices may remove him to whert 


be was laſt legally ſettled for 40 days. | 


By the 9 & 10 V. c. 11. No perſon who ſhall come into 
any pariſh by certificate, ſhall be adjudged by any act whatſo- 


ever to have gained a legal ſettlement in ſuch pariſh, unleſs he | 


ſhall really and bona hde take a leaſe of a tenement f the year- 
ly value of 101. or ſhall execute an annual office in ſuch pariſh. 


Aſter any perſon ſhall come to ſettle] E. 29 G. 2. Little 


Tew and Duns Tew. Richard Gufthizs the pauper and his 


family were removed by an ord-:'of two juſtices from Lit- 
tle Tew to Duns Tew, On ippcal to the eſſions, tney 
confirm the order, and ſtate it ipecially ior the opinion of 

l | the 
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the court: Richard Guſthins was born in Sandford; and 
after, together with John Goodwin his father in law, rented 
a tenement at Duns Tew at 81 l. a year, as partners, for 
12 years. In 1747 they being about to leave Duns Tew, 
Jobn Goodwin alone went to Little Tew to Mr. Keck's 
agent, and took a farm at 521. a year for four years; and 
after ſuch taking, and before the farm was entered upon, 
Richard Guftiins aſked Goodwin whether he depended on 
his going with him. He ſaid, he did, for he could not 
o without him. They both removed from Duns Tew to 
Tan Tew, with their whole joint ſtock, to the value of 
more than 100 l. and ang the farm together for ſeven 
years, both of them reſiding thereon. Mr. Keck gave re- 
ceipts to Goodwin alone; and once when Mr. Keck was 
obliged to diſtrain, he made the diſtreſs upon the ſtock 
which he ſuppoſed to be Goodwin's only, and the pauper 
ſtood by without interpoſing, and Goodwin alone gave a 
bill of ſale of the ftock. At the end of ſeven years, juſt 
before the order of removal was made, Gufthins went off 
from the farm, and Gaodioin took to the whole ſtock, and 
allowed the pauper 621. for his moiety thereof. —By Ry- 
der Ch. J. The queſtion in this caſe depends partly on the 
conſtruction of the ſtatute of the 13 & 14 C. 2. and partly 
on the facts ſtated in this order. If a perſon comes into 
2 tenement of the yearly value of 101. although he ſhould 
pay but 61. a year, as if he pays a fine which will reduce 
it to 61.” a year, yet he will gain a ſettlement thereby. 
And if a perſon occupies a tenemgnt, and pays the rent, 
the law implies a contract. A man who comes. to live 
upon a tenement of the value of 101. a year, is preſumed 
prima facte not likely to become.chargeable. Here Good- 
win occupied with the pauper##tock ; and upon the di- 
ſtreſs, a moiety of his ſtock was to be fold. Deniſen J. 
It is obſeryable, the words of the act are, After any 
«© perſon ſhall come to ſettle.” Now there are two ways 
in which a perſon may come to ſettle ; either as owner, 
or as tenant by way of contract amounting to a. leaſe. 
And if the tenement is worth 101. a year, though he doth 
not pay 51, he gains a ſettlement, In the certificate act 
there is a proviſion, that he muſt rent 10 l. a year: this is 
2 parliamentary expoſition, If one man rents a farm, he 
may make another by a private contract between them 
gain a ſettlement. And the reaſon always given is, that 
if a man can be intruſted with a farm of 101, a year he is 
not likely to become chargeable. Fyſer J. There is ſuf- 


| ficient ſtated here for the court to draw a concluſion, that 


there 


c can. cad... 7. 


mg 2 py 22 


to, YH my 


— 


win, 828 


ww 


8 _ 


Pooz. (Settlement by rol. a year.) 349 
there was a contract between them. It appears there was 
a joint occupation of the farm for almoſt ſeven years; and 
when they parted, they divided the ſtock. Wilmot J. It 
is objected, that the pauper was no party to the contract 
with the landlord, and that therefore the landlord is not 
appriſed of his ability. But if a landlord was the only 
judge of ability in theſe caſes, no ſettlement could be 
gained by a leaſe from a tenant, | Yet if a man rents 
Tool. a year, he may ſettle nine others, by making leaſes 
of 101. a year to each. The under leſſee would be liable 
to two difireſſes. Now ſuppoling the cafe to ſtand quite 
clear of fraud and colluſion, where is the difference be- 
| tween thoſe two perſons holding together, and holding 
under one another? This is my opinion as at preſent ad- 
viſed ; but as there may be great inconveniences by per- 


___ 


ap 


ö 

> - ſons coming to live with others, it may be proper to take ; 
; time to conſider.— And afterwards, in the trinity term y 
| following, Mr. juſtice Deniſon delivered the opinion of 

: the court, (Ryder Ch. J. being dead, and no new one 

F appointed) that both arders ſhould be quaſhed: for we 

, are of opinion, that Guftkins did gain a ſettlement at Little 

, Tew; for though Goodwin only took the farm, and Guft- 

8 kins was not liable to the landlord for the rent, nor tenant 

4 to him, yet being taken in partner with Goodwin, he had 

0 an intereſt in the farm, and was at leaſt tenant at will to 

d . Gorodwin of a moiety, which was more than 101. a year. 

© And cited Cranly and St Mary Guildford (Str. 502.) and 

. ſaid, the reaſon of that caſe holds here: which was, 

5 where the leſſee of a mill by a parol agreement, let the 

8 mill to another, who enjoyed it for two years, and it was 

d _ adjudged, that this gained a ſettlement to that other, al- 

— though he was a certifiggte man; being, if not an abſo- : 

2 | lute leaſe, yet undoubtedly a leafe at will, which was 

. | held by the court to be ſufficient. | 

* But where two perſons jointly rent a tenement under 

8 tze value of 20l. a year; it ſeemeth that this ſhall ſettle 

r, | neither of them: becauſe neither of them hath an intereſt 

A in the farm to the value of 101. a year. 

4 Shall come to ſettle] For taking land in the pariſh, of 

18 whatever value it ſhall be, without coming to reſide there, 

x will not gain a ſettlement. 5 | | 

_ Hut if a man's family reſide there, altho perhaps he may d 
= not reſide there himſelf, it ſhall be ſufficient. As in the 1 
54 . Caſe of K. and St. Margaret's Meſiminſter, M. 5 G. 2. 

FA Two juſtices remove Elizabeth Conyers from the pariſh of 

ot St. Margaret's to the pariſh of Ludgate. The ſeſſions ſtate 
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the caſe ſpecially, that Fames Conyers, father of the ſaid 


- Elizabeth, vented a houſe in Ludgate pariſh of 251. a year, 


and paid to the rates of church and poor; but that he was 
a priſoner in the Fleet at the time he did ſo; and that 
Eliuabeth gained no ſettlement for her ſelf. Upon which 
the ſeſſions adjudged that he gained no ſettlement by this. 
But the court quaſhed the order of ſeſſions, and confirmed 
the order of the two juſtices. 2 Barnardift. 76. 


In any tenement] Here it occurs to be conſidered, what 


ſhall be a tenement within this act, ſo as to gain a ſettle- 


ment. Concerning which it hath been adjudged as fol- 
lows: | | . 
H. 10 An. Evelin and Rentcombe. An order was drawn 
up ſpecially to have the opinion of the court, Whether 
renting of a water mill of 10 l. a year, would make a ſettle- 
ment? And by the whole court clearly, a mill is a te- 


nement, and the renting thereof muſt gain a ſettlement 
within the ſtatute. 2 Salk, 536, That is, if the party 


lives therein, or within the pariſh. | 

T. 10 G. 2. Butley and Benhall. The queſtion was, 
whether renting a windmill at 141. a year, gained a ſet- 
flement ? it having been determined that a watermill did. 
It was faid, thoſe are always habitable, but the others 


often are not. But by the court, It is the ſame as if he 


had rented land of that value. Seff: Caſ. V. I. 320. 

H. 12 G. Stone and Xuiver. pon a ſpecial order of 
ſeſſions, it was ſtated, that a poor perſon rented a coney 
warren and a cottage upon it at 1ol. a year, which the 
juſtices were of opinion did not gain him a ſettlement. 
But by the court, A mill hath been held to be a-tenement 
net this? It is his ability 
to pay 101. a year, that is the andation of the ſettle- 
ment; and whether he pays it foFa houſe of habitation, or 
for a warren which brings him in a profit, is not mate- 
rial; the order of ſeſſions muſt be quaſhed. Str. 678. 
Seſ. C. V. 2. 109. 5 | Cans 
E. 3G. 2. Minchin-hampton and Bifley. Order ſpe- 


cially ſtated : A poor perſon rented, in the pariſh of Bi/ley, | 
lands of the yearly value of 81. from his father, an houſe 


of the yearly rent of 11. 108. from his uncle, and the 


ſame year took the paſture eatage of a piece of ground, in 


the ſaid pariſh from Micbaelmas to Chriſtmas, and paid 12 8. 


for the ſame, which piece of ground was worth 61. a year. 
It was urged, that this was a good ſettlement, becauſe 
during thoſe three months the man WW] not removable, 


But in this caſe, the court held, that taking the paſture of 


I a 


Pooꝛz. (settlement by 10l. a year.) 331 


a piece of land was not mere than taking the herbage, or 
than taking the common, which could not be eſteemed 
part of a tenement within the meaning of the Ratute ; but 
ſeemed to think, that if the words had been, that he had 
taken a paſture ground. for three months, that would have 


made a good ſettlement. Seff. C. V. 2. 132. Str. 874. 


Fl. 25 G. 2. Lackerley and Sherfield Engliſh. Two ju 


_ tices remove Martha the widow. of Richard Edwards and 


her five children from Locterley to Sherfield. On appeal, 


the ſeſſions quaſh the order, and ſtate the following cafe. 


Richard Edwards hired of one John Marſh a dairy of 16 
cows at 3l. 5s. for each cow, and a meſſuage at 25s. a 
year in Lockerley. Edwards was to have the ſale of the 
milk, and theſe cows were to be fed on Marſb's land. 
He was alſo to have the feeding of a pig, and the running 
of a horſe for one year: All which he enjoyed according- 
ly. Mr. Hume Campbell moved to quaſh the order of ſeſ- 

ons, as this intereſt in a dairy was not ſufficient to give 
a ſettlement ; and cited the cafe of Mincbin-hampton and 
Biſſey. He inſiſted, that in the preſent caſe there was no 
agreement for a leaſe of the land, but a mere contract for 
the milk of the cows ; that the pauper had only -a profit 


ariſing from the cows, the property whereof was in the 


owner of the land, —And of this opinion was the court. 


VMiigbt J. (Lee Ch. J. being abſent) ſaid, that the word 


dairy did not ſeem to be any particular part of the farm; 
and that the word tenement is of large extent, and muſt be 
ſomething that can be held, and relating to land, and 
muſt lie in tenure. What is let here, is the paſture and 
uſe of 16 cows; and the profit of them is the object of 
the agreement. If the paſture 'was let by the name of 
pafture, the intereſt in th cloſe would paſs (1 It. 4). 
But this is not the caſe H For it is not the feeding of 
the cloſe, nor for cattle in general, but only the feeding 
for thefe cows; and feems to be only an agreement for the 
uſe of the cows, and the owner of them to find meat. 
I cannot ſee any word in the agreement, which will paſs 
an intereſt in the land, ſo as to be conſidered as a tene- 
ment within the ſtatute. —Deniſen J. This is only a con- 
tract for a perſonal thing, and which is not a tenement 
within the words of the act. The letting 1000 ſheep and 
lambs is no contract for any thing real. If the ſtock and 
land had been let together, and it had been ſtated that the 


land was worth 81. a year; yet it would have been no 


ſettlement within the ſtatute. —PFofter J. was of the dame 
opinion. He ſaid it was a new caſe; but theſe bargains 
FER. x q are 
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are very frequent in England; and he never had any 


doubt. — And the order of ſeſſions was quaſhed. | / 
| As to the caſe, Whether it ſhall be one intire tenement ; it * 
hath been adjudged as follows: e | I: 
M. 16. Norih-Nibley and Witton under Edge, A per- 8 
ſon. rented an alehouſe at 51. a year, at Lady-day, for a 0 
year; and in May following rented a piece of land for 6 l. 5 as 
a year; held the ſame for two months; and ran away. T 
It was held, that it was not neceſſary the meſſuage or te- $, 
nement ſhould be rented of one perſon ; though it be 
rented of ſeveral, yet in him it is but one, and the ſtatute 4; 
is ſatisfied, he being of ability to be truſted with a tene- * 
ment of 10l. a year. Caſes of S. 86. Seff, C. V. 1. 73. a 
Fol. 79. 8 By 
3 It is to be conſidered, How far the ſame 8 
tenement, but lying in different pariſhes, ſhall gain a ſettle- 11 
ment: As to which it hath been adjudged as follows: * 
T. 3 G. South Sydenham and Lamerton. A perſon rent- ch 
ed a tenement of rol. a year, being one intire tenement, 25 
but lying in two pariſnes. The queſtion was, Whether | 
this gained a ſettlement? By the court; If the tenement rif 
be intire, though the lands be in different pariſhes, it 90 
ſeems to be a ſettlement in that pariſn where the houſe is; 15 
otherwiſe, where the tenements are diſtinct, and lie in Ho 
different pariſhes, as if a tenement of 81. lie in one pariſh, 1 
and a tenement of 31. in another. Str. 57. Sell. C. V. 1. 
my . Fi 
ut the queſtion in this caſe only was, Whether one 1 
and the ſame tenement, and not whether two diſtinct te- | 
nements, of the yearly value of 101. but lying in different 4 
pariſhes, ſhall gain a ſettlement : So that the determina- 10 
tion in this caſe, as to this la point, was extrajudicial. han 
And the reaſon given by the hurt in this caſe doth ex- ifi 
tend as well to different tenements, as to one intire te- mo 
nement, viz. The miſchief recited by the ſtatute, and in- the 
tended to be prevented, is the vagrancy of poor perſons, fl 
who uſed to come into pariſhes where there was the beſt ren 
ſtock ; and the ſtatute deſcribes who are intended by thoſe ſett 
poor, namely, ſuch perſons who are not capable of hiring bec 
à tenement of xol. a year; now the man's ſufficiency the 
is not the leſs, becauſe 61. a year, part of the tenement, but 
is in a different pariſh, There are conſiderable farmers out 
who do not rent 101. a year in any one pariſh, and it · tled 
would be hard to adjudge that therefore they gain no ſet- app 
tlement. Str. 58. 8 Foley 81. | A i gare 
2 | | A. 3 T 


7 
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AM. 3 G. 2. Elſted and Hollinbourn. The caſe was this: 
A perſon rented a tenement, conſiſting of a farm houſe 
and lands of 121. 108. a year; which houſe and lands 
laid contiguous, and had been uſually letten together and 
occupied by the ſame perſon, but the houſe and ſo much 
of the land, as together amounted to gl. a year, lay in 
one pariſh, and 3 I. 108. in another pariſh. By the court, 
This was held to be a ſettlement 3 on the authority of South 
Sydenham"and Lamerton. Seſſ. C. V. 2. 130. Str. 849. 
Further yet; It remains to be conſidered, how far two 
diftintt tenements, one being in one pariſh, and another being 
in another pariſh, ſhall be deemed a ſufficient tenement 
within the act, whereby to gain a ſettlement : For al- 
though in the caſe of South Sydenham and Lamerton afore- 
faid, the court ſeemed to be of opinion that two ſuch te- 

nements would not gain a ſettlement; yet that (as hath 
been obſerved) was not the point in queſtion. And in 
the caſe of K. and Sandwich, T. 8 G. 2. It was reſolved 


* 


* A perſon rented a tenement of 30 8. a year in one pa- 

t riſh, and then took a parcel of land of 121. a year in an- 

t other pariſh, and occupied that, and continued in poſſeſ- 

5 ſion, and lived upon the former tenement during that 

n time. The court held, that thereby he gained a ſettle- 

„ ment in the pariſh where he lived. Se. C. V. 2. 166. 

. And the ſame will appear further confirmed, when we 

come to ſpeak of certificate perſons gaining ſettlements by 

20 LEY. enn, e | 

it Under the yearly value of 10 l.] If the tenement is under 

1- 10l. a year, the juſtices upon complaint within 40 days 

l. have power to remove ti perſon coming there to reſide; 

K if it is not under 10 l. a Mr, they have no power to re- 

e- move him; and continuing unremovable for forty days, he _ 

n- thereby gains a ſettlement. | . 

oy - Upon which it is obſervable, that the payment of the 

eſt rent can be no matter of conſideration with regard to the 

We ſettlement ; for the ſettlement is obtained before the rent 

ng becomes due. For the ſettlement is not ſuſpended, as in 

cy the caſe of a hired ſervant, until he hath ended his year; 
nt, but ſo ſoon as he hath reſided 40 days, he is ſettled with- 6 ; 
ers out more; even as a ſervant hired for a year, became ſet- =” 
it · tled in 40 days, before the ſtatute of 35 9 W. and as 
et- _ apprentices are ſtill ſettled in 40 days, without any re- 
card to ſerving out their time, e 
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what time he ſhall rent the tenement, but only of what 
value it ſhall be by the year. And in the caſe of K. and 
Shenfton, E. 32 G. 2. A perſon took two tenements, 
which together amounted to more than 10l. a year, (the 
one being a tenement of 91. a year, the other of 31. 108.) 
but he took them for leſs than a year, to wit, the tene- 
ment of 9l. a year he took for nine months, and the 
other piece of ground for ſix months. It appeared that 
he took them bona ſide, and without any deſign of fraudu- 
lently obtaining a ſettlement, in the pariſh. And it was 
adjudged that he gained a ſettlement thereb . | 


Of ten pounds] Upon theſe words the value of the tene- 
ment is conſiderable, or what ſhall, be deemed a tenement 
of 101. a year ſufficient to gain a, ſettlement. Concern- 
ing which it hath been adjudged as follows; _ 

H. 13 G. 2. Southwald and Yokesford, A perſon took 


a houſe, and agreed to pay 101./ a year for it; and the 


landlord agreed to make new buildings. Theſe improve- 
ments were never made, and the houſe worth but -61. a 
year. By the court; The ſeſſions muſt judge upon the 


facts; they have ſtated that the agreement was for 10 l. a 


year; this is evidence of the value; but the juſtices have 
a right to inquire into the real value, and that is but 61. 
a year, and there is no fact to ſhew this 10 l. a year. 
Therefore adjudged, that this was no ſettlement. Se. 
C. V. 2. 198. Str. 1127. | n 
T. 3G. South Sydenham and Lamerton. Order ſpecially 
ſtated : A perſon took a leaſe of a tenement for 99 years, 
determinable on three lives, and paid his fine, and the 
rent reſerved was but 71. but ghe real value was 131. 
By the court; The quantity Mie rent is not material, 
but the value of the tenement. If there be a leaſe of lands 
worth 101. a year, and a fine be'paid, and 20s, only re- 
ſerved, it makes a ſettlement; ſo if no fine be paid, or no 
rent reſerved, yet if the tenement is worth 10 J. a year, 
it makes a ſettlement : for the ſettlement depends on the 
value of the tenement, and not on the rent, 2 U. 
S FP 
T. 146. 2. Kirton and Nęſion. Order ſpecially ſtated: 
A perſon rented a tenement at 10. a year, which had 
been let fo for five years before; but the tenement had 
been uſually let at 71. a year, and when the ſaid perſon 
was told it was too dear, he ſaid he did it to gain a ſettle- 
ment; but the ſeſſions did not adjudge it a fraud. Upon 
this it was urged, The conſideration here muſt be, whe- 


ten 


1 W 
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ther upon the ſtate of this caſe, he rented a tenement un- 
der the value of 101. a year; for if not, it is a good 
ſettlement; for they ſaid, they would not hold this to be 
fraudulent, it not being ſo we and evidence of 


fraud is not ſufficient; an the value, they muſt 


take it to be according to the” rent, unleſs the contrary 


was ſtated; for as it is a removal of a man from his farm, 
it ſhould be ſhewn to be under value. S/ C. V. 2. 141. 
Str. 1156. | 1 


_ Unleſs be (the certificate perſon) Hall really and bona 
fide take a leaſe] T. 9 G. K. and Little Dean. It was ſtated, 
that a man took a leaſe for 7 years, and objected that it 
might be only by parol, and then it is void for the whole, 
and there can be no ſettlement. But by the court; Then 
it ſhould have been ſtated to be by parol; we muſt take 
it to be by deed, otherwiſe it is no leaſe at all. And the 
order was confirmed. Str. 5 5 5. | 
H. 8G. Cranly and St Mary Guilford, Upon a ſpecial 
order of ſeſſions it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſhould occupy the mill, 
and pay 121. a year; that there was no under leaſe or 
aſſignment, but in purſuance of that agreement the certi- 
ficate man occupied the mill two years, and paid the rent. 
The ſeffions adjudged it no ſettlement. But by the court; 
The order muſt be quaſhed : for if this be not an abſo- 
lute leaſe for a year (as Eyre J. ſaid it was, the rent being 
reſerved as rent for a year), yet it is undoubtedly a leaſe 
at will, which is ſufficient to gain a ſettlement. Str. 
502. | 


A leaſe of a tenement] M. 9 G. St John's Hertford and 
Amwell. certificate un took a farm of 10l. a year, 
part of which was in 8 John's, and part in Amtoeil; but 
the greateſt, together with the houſe, being ſtated to lie 
in the pariſh that received his certificate, the court held 


it a ſettlement there. Str. 529. Ca. of S. 148. 


H. 8 G. 2. St Mary Calendre and St Thomas. It was 


aid, that theſe acts have been liberally expounded, and 


that renting 101. a year in different pariſhes will avoid a 
certificate. S/. C. V. I. 3 


15. | N 
E. 4G. 2. Caſe of Stapleford in Leiceſterſhire. A per- 


fon took 31. a year in the place he was certificated to, 
and 401. a year in the next pariſh, but lived where the 

31. was; and it was held a ſettlement there. Str. 849. 
Upon the whole, notwithſtanding what hath been fo 

often mentioned above, 7 to the ſuppoſed ſrfficrency of the 
f L 2 " 


* 


temant 
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tenant to ſtock the tenement upon which he comes to re- 
fide, yet the ſtatute takes no notice of that; and there- 
fore, although it may be a good general reaſon to ſuppoſe 
that a perſon of ſuch ability is not likely to become charge- 
able, yet ſuch ability doth not ſeem to enter as any ne- 
ceſſary ingredient into the ſettlement ; and if the landlord 
will truſt the tenant, it ſeemeth that the pariſh hath no 
remedy, unleſs the juſtices ſhall adjudge it a fraud. And 
in the caſe of giving ſecurity for the rent, it hath been de- 
termined as follows : ; | 


windmill at 141. a year ; but gave ſecurity for the rent : 
It was objected, that this was no ſettlement, for that the 
foundation thereof is the credit of the party, which fails 
in this cafe. But by the court, Giving ſecurity for the 
rent doth not alter the caſe ; for he that has credit to 
give ſecurity, has credit to pay rent. Sei C. V. 1. 320. 
Audr. 3. 5 e 5 

And it may be obſerved upon this caſe, that it requires 
no great ability to ſtock a windmill. a 


ii. Of ſettlement by a perſon's own Hate. 


By the 13 C14 C. 2. c. 12. On complaint within 40 days 
after any perſon ſhall come to ſettle in any tenement under 101. 
a year, two juſtices may remove him. | 
And by the g 10 V. c. 11. No certificate perſon ſhall 
gain a ſettlement, but by renting 10 l. a year, or executing an 
annual office. R ins | | 
Upon which two ſtatutes the following caſes are con- 
. 4 . 
Perfon ſettled by I. How far 4 perſon, having c 
bis own eſlate. under 10 l. 4 year, ſhall gain a N 
ſaid ng 4b L3 & 14 C. 2. 


mt thereby, within the 


' - Harrow, went into the pariſh of Edgware, and purchaſed 
a copyhold eſtate for life, and lived therein 4 or 5 years, 


the queſtion was, upon the 13 & 14 C. 2. whether this 
gained him a ſettlement at Edgware ? It was argued, 
that the ſtatute hath been always held to mean an eſtate 
© Which a man takes to farm, and not an eſtate of his own; 
for if a perſon has a freehold, he cannot be removed from 
it, though not worth 101. a year, And by Parker Ch. J. 
and the court; Where a perſon has an eſtate for life, 
or an eſtate of inheritance of his own, that gains him a 
. 3 | ſettlement, 


T. 10 G. 2. Butly and Benhall, A perſon rented a 


gliate of his wn, though 
E. 11 An. Harrow and Edgware. A perſon ſettled at 


and died. And as this was a tenement under 101. a year, 
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ſettlement, though leſs than 10 l. a year; for he cannot 
be removed, and if he cannot be removed, he certainly 
gains a ſettlement. Foley 257. 6 CHF 

E. 13G. 2. Harsfield and Furley. On a ſpecial order 
of ſeſſions, relating to the ſettlement of a boy of 8 years 
and a girl of 6, it was ſtated, that the mother of theſe 
children had an eftate of 41. a year in Furley, where ſhe 
and her huſband lived and had theſe children: that ſhe 
dying, the huſband became tenant by the curteſy; and 
whilſt ſuch, he took 3ol. a year at Harsfield, and lived 
one year there with his two children, and then died: that 
the children being found with their grandmother at Fur- 
ley, were both removed to Harsfield: which order the 
ſeſſions confirmed. And now the court, upon argument, 
confirmed the orders as to the girl, but quaſhed them as 
to the boy. For as to the boy, he was tenant in fee of 
the 41. a year. And though it was not ſtated, that he - 
was actually upon that ſpot, yet it was enough, that he 
had ſuch an eſtate in the pariſh, from which he ceuld not 
de removed. But as to the daughter, it is otherwiſe ; 
ſhe could demand no maintenance out of her brother's 
eſtate : and it was never yet determined, that children 
ſhould go to a grandmother for nurture. She may indeed 
be charged to contribute to their relief in the pariſh where 
th y are ſettled. Str. 1131. | 
T. 7 G. 2. K. and Sandridge. Thomas Perchin by in- 
denture demiſed to Thomas Gates the father, a cottage at 
55. a year, which was the full value, for 99 years. The 
leſſee held it till his death, and deviſed it to Thomas Gates 
his ſon. And the queſtion was, whether the ſon, as ex- 

5 ecutor, being intitled to the term, ſhall gain a ſettlement f 
by inhabiting in ſuch "cottage? By the court; Where : I 
a man lives upon his own, is a caſe of a very tender 
nature, and the law will not unſettle him: Perſons to be 
removed under the ſtatute of C. 2. are thoſe that wandew 
from place to- place, and not thoſe who live upon their 
own eſtate: And adjudged, that he gained a ſettlement. 

Se. C. V. 1. 200. Str. 983. | . 
E. 3G. South Sydenham and Lamerton. A perſon poſ- 
ſeſſed of a leaſe for years dies inteſtate ; if the next of kin 
ſhall be ſaid in law to be ſettled there, was the queſtion : 
It was held not; he has only a right, which he muſt pur- 
ſue by taking out letters of adminiſtration, and no right 
is veſted in him till that is done. Caſ. of S. 103. 
T. 10G. 2. Faringdomn and Widworthy, The pauper 
| ſettled at Faringdon, removed to Widworthy, and lived 
SEE "3 there 
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there with his father in a cottage houſe of 308. a year, 


working as a day labourer, The father died inteſtate, 


poſſeſſed of the ſaid cottage for the reſidue of a term, 
determinable on lives, leaving the pauper and another 
ſon. The pauper's brother took his diſtributive ſhare 
of his father's eſtate in goods, and the pauper himſelf, 
after the father's death, continued in the cottage for 5 or 
fix years, until the leaſe was determined: After which, 
and ſince the making out the order for his removal, he 
took out adminiſtration to his father. And the ſeſſions 
quaſhed the ſaid order, adjudging him to be ſettled at 
Hidworthy. But by the court, He had gained no ſettle- 
ment at Vidworthy at the time of making the original or- 
der, becauſe he then was plainly removable, as he had 
not taken out the zdminiftration. And quaſhed the order 


of ſiflions. Andr. 4. | Mp 
M. 4 G. Murſiey and Granborough. Sir John Forteſcue 


demiſed a cottage of 30s. a year, to one Eden for 99 
years reſerving 12d. rent: Eden aſſigns the term to one 


Gadden in truſt for his wife for life, and then in truſt for 
his ſon, during the remainder of the term: The ſon dies, 


and leaves a wife, who as adminiſtratrix to her huſband 
became intitled to this term, and ſhe grants this cottage 
for 24 years, excepting two rooms, in which two rooms 
ſhe lives, and marries one Jahn Chappel. The queſtion 


was, whether Chappel, as huſband of an adminiſtratrix, 


who was intitled to the truſt of a term only, and being 
intitled to a chattel in another's right only, was remova- 
ble by the 13 & 14 C. 2. And by the court, he is not: 
this is nota taking of a tenement under 101. for the 12d. 


is not reſerved as a rent, but only an acknowledgment. 


uſually paid on long leaſes. The caſe of a copyhold is 


| ſtronger than this, for that is but an eſtate at will. To 


{trip the man of his own, is the way to make him charge- 


able, for he may not be able to let it. Therefore the 


orders which adjudged this to be no ſettlement were 
quaſhed. Str. 97. Seſſ. C. V. 1. 122. b 

M. 11 G. Afbbrittle and Jyley. A poor man built a 
cottage, upon the waſte belonging to my lord Pembroke, 
without his licence, who never offered to diſturb the man 
in his poſſeſſion, and he lived in this cottage for 30 years, 


and by his will left three guineas in the hands of his 
executors to purchaſe this cottage of my lord Pembroke. 


Upon bis death, Elizabeth his only child, and heir at law, 


entered into the cottage, and after married one Barrow, 
and lived in the cottage, and were in quiet pofſeſhon for 


three 
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three quarters of à year, and then ſold it. The queſtion 


was, whether the daughter, and her huſband Barrow, had 


gained a ſettlement by virtue of this inhabitancy, in the 


pariſh of Myley, in which their cottage was. Mr. Reeve 


argued, that this inhahitancy gained no ſettlement: The 
cottager was a diſſeiſor, and had no right to build upon 


the waſte, and was at any time removeable by the lord of 


the waſte, and if he might have been removed within 40 
days, his long poſſeſſion ſhall give him no title; for he muſt 


only be conſidered as a tenant at will, and conſequently 


his continuance upon the cottage, though never ſo long, 


could give him no ſettlement: and if the cottager had no 
1 of ſettlement, none claiming under him ſhall be in 
a 


tter condition. The ſtatute of 31 El. prohibits the 
building of cottages, therefore the erection of one is un- 
lawful, and ſhall have no privilege or encouragement. 


I admit if one inhabits by virtue of a leaſe, or other good 
title, for 40 days, he gains a ſettlement. But the inha- 
bitancy in this caſe was without any good title, and con- 


ſequently can gain no right of ſettlement. "Theſe objec- 
tions were anſwered by the court, who held it clearly to 


be a good ſettlement. And though it was further ob- 
jected, that the cottager himſelf was ſenſible he had no 


right, by his deviſing. money for the purchaſe of a term 
under the lord of the waſte, yet it was over-ruled. And 


by all the court it was held, that when a man hath ſuch 


a poſſeſſion as he cannot be removed from, and hath en- 
joyed that poſſeſſion forty days, he thereby gains a ſet- 
tlement; and that is the reafon why a copyholder or leſſee 
for years gains a ſettlement by an inhabitancy for 40 
days; for in thoſe caſes, the juſtices of the peace cannot 
determine his right : this preſent caſe is very ſtrong ; for 
the 30 years poſſeſſion of the cottager, without interrup- 
tion, would have been a good title in an ejectment; and 
for that reaſon the juſtices of the peace cannot determine 
his title. It appears upon the face of the order, that the 
cottager had a good title in ejectment, and in any caſe 
but in a real action. Lord Ch. J. Raymond ſaid, he had 
known recoveries upon a 20 years quiet poſſeſſion, and 20 
years poſſeſſion is a title to a plaintiff in l as well 


as to a defendant. After ſo long a poſſeſſion as this, it 
ſhall be preſumed that the cottager had a licence to erect 


the cottage; but this caſe goes further, for beſides the 
30 years quiet poſſeſſion of the cottage, here is a deſcent 
caſt upon the daughter who was heir to the cottager, and 


prima facie it is an inheritance in the daughter, and an 
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eftate by diſſeiſin is in law a good eſtate, and a fee ſumple, 
till it be defeated. Wherefore all the court held, that 
the juſtices had no juriſdiction in this caſe z for they could 
not examine into the title to the land. And the ſettle- 
ment in the pariſh of Myley was adjudged to be good. 
Se. C. V. 2. 115. Str. 608. | | | 

.2. That a purchaſe under the value of 3ol. ſhall not gain a 
ſettlement. 

By the 9 G. c. 7. After March 25, 1723, No perſon 


ſhall be deemed to acquire any ſettlement in any pariſh or place, 


by virtue of any purchaſe of any eſtate or intereſt in ſuch pariſh 
or place, 3 the conſideration for ſuch purchaſe doth not 
amount to the ſum of 3ol. bona fide paid, for any longer or. 

rther time, than ſuch perſon ſhall inhabit in ſuch eftate, and 


| /hall then be liable to be removed to fuch pariſh or place, where 


he was laſt legally ſettled before the ſaid purchaſe and inhabitan- 
cy therein. | | Av 5 

No perſon] And as this ſhall not ſettle the perſon pur- 
chaſing for longer time than he continues in the purchaſed 
eſtate, ſo it ſhall not ſettle any of his children, by any 


derivative ſettlement from him, or continuing with him 


thereupon for 40 days unremovable. As in the caſe of 
Salford and Over Norton, H. 4 G. 3. Peter White, the 
father of the pauper, being ſettled in Over Norton, in 
1726, for 291. conſideration money, purchaſed a tene- 
ment in Salford, of Fohn Lardner, whoſe wife was ſeiſed 


in fee of the ſaid tenement, but never joined with her 


huſband in the conveyance. * John Lardner died 30 years 
ago; his wife ſurvived him 10 years. The pauper's fa- 
ther lived in the tenement from the time of the purchaſe ta 
this time. The pauper was born there in 1728, and lived 
with his father till within 8 years laſt paſt, when he mar- 
' ried, left his father's family, and lived in a ſeparate tene- 
ment in Salford, but never gained any ſettlement but what 
he derived from his father, Lord Mansfield Ch. J. deli- 
vered the reſolution of the court; that no ſettlement was 
gained by the father of the pauper by virtue of the pur- 
chaſe, which in this caſe would have been the ſame if the 
ſtatute of the 9 G. had never been made, It was only tem- 
porary, and did not extinguiſh the ſettlement at Over Nor- 
ton. And having no ſettlement there himſelf, being bare- 
ly irremoyable, his ſon could derive none from him. 
By virtue of any purchaſe] T. 30 & 31 G. 2. Uſulme 
and St Sidwell's. John Hine, the pauper, purchaſed a 
tenement in St Sidwell's, for 321, He lived there, hrs 
bis . his 
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his family; and was rated to the land tax and to the poor 


rate, thus, Occupier, late widow Hooper s, now John 
Hine's tenement.“ He paid the rates. Afterwards, he 
ſold the ſaid tenement, and went, with his family, to the 
pariſh of Uſulme; from whence they were removed to 


the pariſh of St Sidwell. The ſeſſions, being of opinion, 


that the ſaid John Hine did not gain a ſettlement in &t 
Sidwell's by being rated and paying as aforeſaid, the con- 
{ideration of the {aid purchaſe being under 30 l. did there- 
fore vacate the ſaid order. It was moved to quaſh the 
order of ſeſſions. Lord Mansfield Ch. J. delivered the 
reſolution of the court, It will firſt be neceſſary to con- 
ſider, how the law ſtood before the making of the ſtatute 
of theg G. Now before that act, no man was removable 
from his own; be the value of the purchaſe of it never fo 
ſmall and inconſiderable. And there were then other ways 


alſo of gaining ſettlements, as by ſerving a publick annual 


office, and being charged with and paying a ſhare towards 


the publick taxes or levies and burdens of the pariſh. But 
this act was levelled only againſt fraudulent purchaſes of 


ſmall value, made in order to gain ſettlements. And it 
clares, that purchaſes of leſs than 30 l. value, bona fide 
paid, ſhall not gain a ſettlement for any longer time than 


the inhhabitancy thereupon ſhall continue. After which, 


the purchaſer ſhall be liable to be removed to his former 


legal ſettlement, - prior to ſuch purchaſe and inhabitancy 


upon it, - And the eſtabliſhed conſtruction of this act hath 
been, purſuant to the-intention of the legiſlature, to pre- 
vent fraudulent purchaſes. And therefore it hath been 
conſidered not to extend to what are called purchaſes in law, 
as deyiſes, or other ſuch methods of coming to eſtates ; 


becauſe they are not fraudulent. Whereas the preſent | 
| ſettlement is claimed, by being rated and having paid to- 


wards the publick taxes of the pariſh : Which is quite a 
different method of gaining a ſettlement, The man him- 


ſelf is here perſonally rated. The tax is laid upon a tene- 


ment, “late Hooper's, now John Hines. But if he had 
been only rated as occupier, without adding his name, yet 
ſurely that would imply notice of the man's being an in- 


| habitant, And we are all clear, that this act only means 


to put a ag ooh upon a perſon's gaining a ſettlement by 
making a ſmall purchaſe, with a fraudulent intention to 


gain a ſettlement thereby, in the pariſh where ſuch pur- 


Chaſe. is made; and that it doth not affect any other me- 
thod of gaining a ſettlement. And indeed it is but rea- 
ſonable, that perſons who have been rated and have paid 
towards the publick taxes and levies of a pariſh, ſhould 

receive 
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receive aſſiſtance from that pariſh, when they become 
neceſſitous themſelves. And the order of ſeſſions was 
quaſhed ; and the order of the two juſtices affirmed, 


Purcbaſe] H. 3 G. 2. K. and Satobridgeworth. A fa- 
ther made a ſurrender of a copyhold eſtate, lying in the 
pariſh of Sawbridgeworth, of the value of 258. a year, to 
the uſe of his eldeſt fon and his heirs ; upon which the 
ſon went and lived there, The two juſtices adjudge this 
to be no ſettlement, being not ſuch a purchaſe as the a& 
intended, for 301. f Bl paid. The ſeſſions confirm 
the order of the two juſtices. It was moved to quaſh 
theſe orders; and it was infiſted, that this caſe was not 
within the act, being a voluntary proviſion in conſidera- 


tion of natural love and affection. And if this land had 


deſcended to the ſon, it is clear it would have gained him 
a ſettlement; and the preſent caſe is not much different. 
But the court ſaid, that the intent of this ſtatute was; to 
prevent perſons gaining ſettlements who were any ways 
likely to be chargeable ; and therefore provided, that they 
- ſhould. be able to lay out 3ol. in a purchaſe, They ſaid 
therefore, that the intent of the parliament muſt be, 'to 
prevent perſons gaining a ſettlement, merely by a volun- 
tary gift of land under that value. And they confirmed 
both the orders. 1 Barnardi/t, 297. ' 7 

And in the caſe of Marwoed and Kentiſhbury, H. 29 G. 
2. On motion by Mr. Cox to quaſh an order of two 
Juſtices, and an order of ſeſſions confirming the ſame, for 
the removal of Thomas C. the pauper and Mary his wife 
from Kenti/hbury to Marwod, The caſe was; they had 
been removed before, by an order of two juſtices, from 
Kentiſhbury to Marwood, which order was not appealed 
againſt. Afterwards, the father of Mary the pauper's 
wife, being poſſeſſed of the reſidue of a term of 99 years 
determinable on three lives, in a certain cottage in Ken- 
ti/hbury, the purchaſe money whereof was about 201. 
made a conveyance of part of the ſaid cottage, in confi- 
deration of natural love and affection, to the faid daugh- 
ter, for the remainder of the ſaid term, if ſhe ſhould. fo 
long live. The ſaid daughter, and her huſband the pau- 
per, came and refided in the ſaid cottage during the re- 
mainder of the term; but, at the end of the term, were 
removed by order of two juſtices, from Kentiſhbury to 
Marwood ; and, on appeal to the ſeſſions, this order was 
confirmed; the juſtices being of opinion they gained no 
ſettlement by Meir reſidence at Kentifhbury, Mr, Gould, 
1 n N 


M „ . Eo Ci Cob as 


Po02. 10 Settlement by eſtate.) 


on ſhewing cauſe, cited 2 Salk. 524. Riſelip and Harrow. 


Strange 97, 163, 608. Murſley and Granborough. Bur- 


char and Eaſtwoodbay. Aſhbrittle and Myley. The queſ- 
tion was; Whether, on the ſtate of the caſe, the purchaſe 
by the daughter was ſuch a purchaſe as came within the 


purview of the 9 G. c. 7. and Mr. Gould argued, that the 
original conſideration money in this caſe not being gol. 
nor any conſideration paid on the ſubſequent conveyance 
to the daughter, it was ſuch a purchaſe as the ſtatute in- 
tended ſhould not gain a ſettlement. And he ſaid allo, 
that no caſe having been determined fince this ſtatute, 


-where a deviſe of an eſtate leſs than the value required by 
the ſtatute had been held to give a ſettlement, he was au- 
. thorized to infer that ſuch a deviſe would not give a ſet- 


tlement by reſidence on the eſtate, Neither would this 


therefore, which was a conveyance for natural love and 


affeion, without any pecuniary conſideration at all, be 
ſufficient to obtain a ſettlement. For the words of the 
ſtatute are, that no ſettlement ſhall be gained by purchaſe 
of a tenement, whereof the conſideration does not amount 


to 30 l. bona fide paid, longer than the perſon ſhall. reſide 


on ſuch tenement.— Mr. Cox, on the other ſide, ſaid, that 
the intention of the legiſlature was not to extend the Jaw 


to every kind of purchaſe, according to the extenſive le- 
gal ſenſe of it, as Mr, Gould contended ; but that where 
a man came into a pariſh, and made a purchaſe, he 


ſhould not gain a ſettlement from it, unleſs 3ol. was bona 
fide paid for it, 'The very words import, that it was to 
be a pecuniary purchaſe, or where an equivalent is paid 
for an eſtate, and not where a man comes to an _— 


will, donation, ſettlement on marriage, or the like. 


cited Bacon's Ar. Tit Papiſis. 796. Roper and Ratch 1 
for the conſtruction of the word purchaſe. But, if the 
word purchaſe be to be taken in that extenſive legal ſenſe; 


yet there is a difference in the preſent caſe: and the true 


queſtion will be, what eſtate the hy/band had; for if the 


huſband did not take by purchaſe, it will be of no conſe- 


quence how the wife took; becauſe he will gain a ſettle- 
ment by the inhabitancy, and ſhe cannot be ſeparated 
from him. But he is in by act of law, in the right of 
his wife; and not by any. act, conſent, or traffick of his 
.own, (Hob. 203.) and therefore cannot be removable 
from his freehold. | 

_ eſtate in the huſband, from what the wife had by the 
- conveyance ; as the eſtate veſts in him by mere operation 


of law: (1 Int, 300. 4.) If therefore the daughter be in 


There is a diſtin and very different 


by 
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by purchaſe within the intent of the ſtatute, yet the huſ- 
band is not. The caſe of deviſe is not within the ſtatute. 


(Str. 97. Maurſley and Granborough).— Gould in reply: As 


to the eftate veſting in the huſband by operation of law, 
he ſaid, that Hab. 203. made for them, and proved that 
the huſband's aſſent was neceſſary to veſt the eſtate, and 
therefore that it could veſt only in the manner it was 
conveyed, to wit, as by purchaſe. —Ryder Ch. J. If I had 
had any doubt, I would not give an opinion now. The 
ſtatute certainly meant to prevent fraudulent conveyances 
on purpoſe to get ſettlements; and therefore does not take 
away the right of living on a man's own, be it ever ſo 
ſmall ; but only enacts, that if the purchaſe be under 
3ol. bona fide paid, he ſhall gain a ſettlement for no lon- 
ger time than he reſides thereon. A queſtion has been 
made at the bar, of the word parchaſe in the ſtatute, whe- 
ther it is to be taken in the extenſive legal ſenſe of the 
word, or according to the common ſenſe of purchaſe for 
a pecuniary conſideration. And I have no doubt at all, 
from the intent of the legiſlature, but it muſt mean the 
latter. It is not ſtated in this caſe, that any conſideration 
at all was paid, either by wife or huſband ; and I cannot 
think that purchaſes for natural love and affection (as this 
is) were intended or can be conſtrued to be within the 
ſtatute.— Deniſon J. All the caſes that I remember ſince 
the ſtatute, were caſes of fraudulent purchaſes, made 
purpoſely to gain a ſettlement. And I think the interit 
of the ſtatute was only to prevent ſuch purchaſes. 'There- 
fore the ſtatute did not extend to deviſes, gifts, or con- 
veyances for natural love and affection; which till re- 
main in the ſame light as eſtates by deſcent. As to the 
diſtinction of his coming in by act of law, I doubt whe- 
ther that will hold, but give no opinion. Suppoſe a wo- 


man makes a purchaſe of 101. value, and marries; the 


huſband is in by act of law, but I will not ſay it would 
alter it, or make it not a purchaſe. —Fo/er J. of the ſame 
opinion. Wilmot J. There are two meanings of the word 
purchaſe; the legal ſenſe, and the common acceptation 
thereof. I think it means purchaſes for money, and not 
deviſes, gifts, or the like, The caſe of Roper and Rat- 
cli was determined on a political conſideration; the le- 
| 9 meaning to reſtrain the purchaſes by papiſts. 

zut here the legiſlature meant the contrary, to reſtrain 
fraudulent purchaſes for ſmall ſums of money, It is ab- 
ſurd to ſay, that the ſtatute meant any thing elſe : for 
then no ſettlement could ever. be gained by any family 
| conveyance, 
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conveyance, or by any ſettlement or gift upon a marriage. 
Therefore, by the court, let the orders be * 


De ſum of 301. bona fide paid] E. 13 G. St Paul's 


Walden and Kemp/ton.. There was a ſpecial order ſtated © 
at. ſeſſions. A perſon purchaſed a copyhold tenement in 


St Paul's Walden; which with the fine, and fees paid to 


the court, amounted to 301. and it appeared by the ſame 
order, that the officers of the pariſh of Kempton had given 


him 40s. towards paying his fine and fees. Therefore it 
was inſiſted, that this was fraudulent, and not a good 


purchaſe within the ſtatute, ſufficient to gain a ſettlement. 


But by the whole court; we cannot take notice of its be- 


ing fraudulent, unleſs the juſtices had adjudged it ſo. 


And the order was confirmed. Foley 238. 


E. 8 G. 2. Tedford and Waddington. On a ſpecial or- 
der of ſeſſions it was ſtated, that Francis Gill contracted 


for the purchaſe of a houſe in Waddington, for 391. and 


paid 9 l. out of his own money, and the remaining 301. 
was by his order paid by another perſon, to whom the 


premiſſes were mortgaged for it; that he had lived upon 


it four years, when the mortgage was forecloſed, and he | 


turned out : and the queſtion being, whether he had 
gained a ſettlement hereby, the ſeffions adjudye that this 
was a fraudulent purchaſe, and conſequently no ſettle- 


ment gained thereby. But by the court, The order muſt 


be quaſhed : the purchaſe money by the ſtatute need only 
be 30 1. and the advancing the money by another, makes 
no alteration. And the fact being ſpecially ſtated, we 
can judge as well as the ſeſſions, whether it be fraudulent 


or not, The circumſtance of his continuing four years, 
ouſts all preſumption of fraud. Str. 1014. Se C. J. 2. 


164. N 

H. 15 G. 2. Cotleigb and Stokeland. An acre in Cot- 
leigb, wherein a perſon had a leaſe for lives, was mort- 
gaged to the pauper for 151. When the mortgagor died, 
there was two years intereſt due to the pauper, and he 
alſo owed 181. 10s. to the pauper by bond and ſimple 
contract. And it was agreed between the widow and the 


| pauper, that he ſhould adminiſter, and take all but the 


ouſhold goods; which he did. And the ſeſſions having 
held, that his taking to this acre, and living on it 8 years, 
did not gain a ſettlement under the act, which requires a 
bona fide payment of the 30 l. the court now quaſhed the 


order, it being to all intents of law and equity the ſame 
as actual payment of the conſideration money. Str. 1162. 


3. That 
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Perſon not __ 


his own, 


movable from not ſettled thereby. 
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3. That a perſon may not be removed from his own,' alth* 


M. 30 G. 2. Aythrop Rooding and White Rooding. Two 


juſtices by an order, reciting that Suſanna Gates and her 


four children, the eldeſt of whom Robert was g years old, 
the ſecond William 7 years old, and the third and fourth. 
under 7 years old, have intruded into the pariſh of Aythrop 
Nooding, remove them to White Rooding. On appeal, the 
ſeſſions ſtate this caſe for the opinion of the court: That 
William Gates, the huſband of Suſanna Gates the pauper, 
ran away from his habitation ; that his wife then went 
and reſided upon a copyhold of her huſband's, but where 
her huſband had never reſided; from which, being re- 
moved by order of two juſtices, the ſeſſions quaſhed that 
order. ie was moved to quaſh the ſeſſions order. Mr 
Norton on the other fide, agreed that a wife during the 
coverture cannot alter her ſettlement, though her huſ- 
band is abſent; but ſaid, that this rule could not be ap- 
plied to the preſent caſe; for it is one thing to ſay, that 
a perſon may not be removed, and another, that ſhe does 
not gain a ſettlement. There was no reſolution in the 
caſe of K. and St Mary Berkhamſtead. Every man has a 
right to continue upon his own eſtate, let it be of ever ſo 


fmall a value. The huſband in this caſe would have been 
irremovable; why ſhould the wife be leſs ſo? For this 


reaſon only, that it would be gaining a new ſettlement 
diſtinct from her huſband. But the ſettlement was ſuſ- 
pended pro tempore while ſhe continued upon her own 
eſtate. And this is uſual, for a ſettlement to be ſuſpended. 
Perſons ſerving his majeſty gain no ſettlement, though 
they continue ever ſo long in a pariſh ; their ſettlement is 
ſuſpended. No refolution has ever ſaid, that if a man 
makes a purchaſe under 101, a year, or under the value 
of 30 l. he may be removed. Sir Richard Lleyd on the 
contrary : The huſband could not gain a ſettlement 

an eſtate without reſidence, and it would have been abſurd 
if he could ; for then one by having 5 cottages, might 
have 5 different ſettlements at the ſame time. The ſta- 
tute of the 9 G. was made, ' becauſe it was common for 
pariſh officers to give a poor man 4 or 51, to go and 
buy a cottage in another pariſh, that they might get rid 
of 'him.—Lord-Mansfield Ch. J. There is no determina- 
tion upon this, and therefore it muſt be determined upon 
the reaſon of the law. The huſband, if he had reſided 


40 days upon this eſtate, would have gained a ſettlement, 


and moſt certainly is irremovable; for che preamble of 
* | | | the 


e 
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the 13 C14 C. 2. ſhews, he is not ſuch a perſon as the 


ſtatute meant, nor does he come within the deſcription of 


it. Then the only. queſtion is, whether the wife is re- 
movable, (for nothing appears by which we can take it 
that ſhe. went againſt the conſent of her huſband ;) and 


the ſame reaſon holds why ſhe ſhould not be removed, 


unleſs the huſband: thinks fit ſhe ſhould reſide ſomewhere 
elſe. This order is founded. on her being likely to become 
chargeable ; whether ſhe might be removed if actually 
chargeable, would be another queſtion. - There is no ſuſ- 
penſion here, nor in the caſe of a ſoldier: he is refident 
in a pariſh with another view, and for another purpoſe, — 
Mr juſtice Deniſon + There is a great difference between 


gaining a ſettlement and being irremovable, and they are 
not convertible terms. I always underſtood, that no per- 


ſons can be removed from their own eſtate, whatever it 
be, freehold or copyhold, becauſe it is not within the 
meaning of the act of the 13 & 14 C. 2: Aythrop Ronding 
could not be hurt; they are not bound to maintain her. 


If ſhe is poor, ſhe muſt go to her huſband's. pariſh 7/h:ite 


Rooding or ſtarve. Though there is no caſe, yet the rea- 
ſon of the thing founded upon other caſes which have 
been determined ſnhews that ſhe could not be removed. 
Mr juſtice Foſter : A wife has a natural right to go and 


reſide upon her huſband's eſtate. If ſhe had gone againſt 


her huſband's conſent, that would have made an altera- 
tion. A man's right of reſiding upon his eſtate is founded 
on magna charta, which ſays, that a man ſhall not be diſ- 
ſeiſed of his freehold. As to letting the pauper ſtarve, I 
cannot agree in that; the pariſh where he is muſt take 
care he does not ſtarve. It doth not appear that the child 
of 9 years of age had gained any ſettlement of its own ; 
e. 


d therefore, as the wife is the head of the family in the 


huſband's abſence, the children have a right to continue 


with her, though above 7 years old. —And the order of 
the two juſtices was quaſhed, and the order of ſeſſions 


affirmed, 


4. How far a certificate perſon ſhall gain à ſettlement by whether a cer- 


an eſtate. of bis otun, -natwith/tanding the aboveſaid ſtatute of 
the g & 1 A g 


| | " tlement b 
E. 5 C. Burclear and  Eaſtwordhay. Abraham Hacket ging on Nee 


comes with a certificate into the pariſh of Ea/twoodbay, eſtate. 
and afterwards marries one Sarab Smith. Her father ſur- 


renders to her a copyhold eſtate of 208. a year, and ſo 
the huſband bad it in her right. Byſ the court; The man 
has gained a ſettlement in £4/twdbay; for a man cannot 


— 
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- be turned out of his own, be it never fo ſmall. . And by 
Forteſcue J. the party here could not be removed: and not 
removable, and gaining a ſettlement, are the ſame thing. 
Then it was objected, that the perſon being a certificate 
perſon, he gains no - ſettlement, unleſs he rents a tene- 
ment of 101. a year, or exerciſeth an annual office; and 
that ſtatute being an explanatory act, is not itſelf to be 
explained, and conſequently cannot be taken farther than 
the words. But by the court, This is not an explanatory 
act, but a new law, and muſt therefore receive a liberal 
conſtruction. The exceptions in the ſtatute prove this 
caſe, being a caſe more reaſonable, than either that are 
there mentioned; and the *parliament never intended to 
put a certificate man in a worſe condition than another 
perſon. Caſ. of S. 121. Str. 163. | 
Note, where it is faid all along throughout this courſe 
of ſettlements, that a perſon not removable for 40 days 
thereby gains a ſettlement ;- this is to be underſtood with 
| reſpect to the particular inſtance only then ſpoken of: 
for it is by no means univerſally true, that every perſon 
who reſides 40 days. unremovable doth become thereby 
legally ſettled. A ſervant not remoyable for 40 days, 
gains no ſettlement unleſs he ſerves qut his year: a baſ- 
tard with its mother for nurture for 40 days, doth not 
thereby acquire any new ſettlement; fo a wife reſiding 
upon the huſband's eſtate : fo a certificate perſon, or one 
reſiding on a purchaſe under the value of 301. and not ac- 
tually chargeable, though they are irremovable, yet by 
ſuch reſidence they acquire no ſettlement. And ſo in the 
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caſe of ſoldiers; ſervants falling fick upon the road; mari- * 
ners wind- bound in the port; and other ſuch like.] * 
H. 31 G. 2. Cold Aſhton and Woadchefter. Caſe ſtated » 
for the opinion of the court: In Fuly 1725, Daniel Har- 40 
riſon and Mary his wife, and William their ſon, went with * 
a certificate from Wrodchefter to Cold Aſbton. They all 2 
lived in the pariſh of Cold Afotan from Fuly 1725, till about th 
Chriſtmas 1728, at which time William Fido the father of [ni 
the ſaid Mary died inteſtate, leaving the ſaid Mary his cin 
daughter and five other children, and being at the time * 
of his death poſſeſſed of and intitled to a tenement and * 
two acres and an half of land of the yearly value of 61. 7 
178. ſituate and lying in the pariſh of Cold Afton, for the if. 
-remainder« of a term of 99 years, determinable on the ſta 
death of himſelf and the ſaid Mary his daughter. Upon = 
the death of William Fido, Daniel Harriſon and Mary his | thi 
wife and William their ſon, who was then about five you qu 
8 2 ' old, „ 


| 
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old, entered upon and took poſſeſſion of the ſaid tenement 
and land, and Daniel Harriſen and Mary his wife have 
lived in and occupied the ſame ever ſince, till the remo- 2 
val by the order now appealed againſt, But no admini- 
ration of the goods or perſonal effects of William Fido 
was ever granted to the ſaid Daniel Harriſon and Mary 
his wife, or either of them, or to any other perſon. 
Milliam Harriſon lived with his parents Daniel and Mary 
Harriſon in the ſaid tenement till about 1748, when he 
married the pauper Mary (by whom he had the four chil- 
dren removed); and after his marriage, he and his wife 
Mary lived in the pariſh of Cold Aſpton ſeparate and apart 
from the ſaid Daniel Harriſon, until the time of the death 
of the ſaid William, which was in the year 1755, Mary 
| the. widow of William Harriſon, and her four children, 
having after the death of the ſaid William, become actual- 
Iy chargeable to the pariſh of Col Aſoton, were removed 
by order of two juſtices to Moodcheſter which had granted 
the certificate, Upon appeal, the ſeſſions quaſlked the 
order, and ſtated the above caſe; which being removed 
by certiorari, it was moved that the order of ſeſſions might 
be quaſhed, There were two queſtions; 1. Whether 
Daniel Harriſon the father acquired any ſettlement differ- 
ent from that to which he was intitled by the certificate ?. 
2. Whether if ſo, the ſon gained a derivative one? 
Lord Mansfield Ch. J. As to the firſt queſtion, the caſe of 
a certiſicate man's gaining a ſettlement by reſiding on his 
own eſtate, is preciſely the ſame as that of a common 
perſon not under a certificate, and ariſes by conſtruction ; 
for it is not within the words of the 8 & 9 V. which 
ſpeaks only of | ſerving an annual office, and renting 101. 
a year. But reſiding on a man's own eſtate, was conſi- 
dered as a ſtronger caſe than the caſual property acquired 
by renting, becauſe he has a ſettlement on the ſtatute of 
the 13 C14 C. 2. not by the words, but on the principle 
that he cannot be removed. This conſtruction being 
made upon the reaſon, gives a greater latitude to the prin- 
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Us ciple on which the conſtruction is founded; and there- 

ne fore a man who reſides on his own eſtate, though of ever 

nd ſo ſmall a value, is irremovable: And this holds equally 

51. in the caſe of a certificate perſon, who gains a ſettlement, 
the if after he comes in by certificate, he is under ſuch circum- | 

the ſtances as by his property he cannot be removed. Whe- 

on ther in this caſe Daniel Harriſon. had ſuch a property in 

his | this leaſehold eſtate, when he firſt entered upon it, is a 

ars queſtion that need not now be determined. What 1 
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ground my opinion upon is, that he has acquired by the 
length of poſſeſſion ſuch a right as he was not removable 
from. For the ſtatute of limitations deth not operate by 
way of barring the remedy only, but it gives a right. He 

may bring an ejectment after 20 years poſſeſſion; and no 


perſon could have recovered againſt him, becauſe ſuch 


perſon. was out of. poſſeſſion all the time, I except the 
caſe of landlord and tenant. z for there, the poſſeſſion of 
the tenant. is that of the landlord. | This poſſeſſion gives 
a title, from which the pariſh officers, could not remove 
him, nor the next of kin, In the caſe cited, Faringdon and 


WWidworthy, they had been ſatisfied. their ſhares z and here, 


if they have not controverted it for ſuch a length of time, 
it is to be ſuppoſed they have given up that right. If 


the caſe had turned on the general queſtion, whether the 


next of kin gains a ſettlement without adminiſtration, 1 
ſhould have deſired time to conſider of it and the caſes 


cited. There is a material difference between the party's 
being ſole next of kin, and where in common with others, 


as in this caſe; for where one is the ſole next of kin, he 


has the undoubted right to adminiſtration. In general, 

it is of more conſequence, that the law with regard to the 
poor's ſettlements ſhould be certain, than what the de- 
termination is as to the particular caſe in queſtion. As 


to the ſecond point, of a derivative ſettlement to the ſon; 


 —the word emancipation is a looſe term in our law, eſpe- 
cially in the matter of ſettlements, and is uſed in the books 
without affixing any precife idea. Indeed it is a term 


borrowed from another law, and not properly applicable 


to ours. The rule I take to be this: Children are inti- 


tled to the ſettlement of their father, till they have ac- 


quired another. As to the diſtinction made at the bar, 
that the ſon ſhall not derive a new ſettlement. from his fa- 


ther, becauſe it was acquired by the father himſelf after 


the ſon had left him; this might be material were the 


fact ſo, but it is not ſtated here to ſay that was the caſe, 


or that he left his father ſo as to change his derivative ſet- 


tlement. It is ſtated, that he lived 20 years wich his 
fatber in this tenement, or at leaſt very near it, and we 
cannot intend that he did not. Mr juſtice Deniſen was 


of the ſame opinion, (Mr juſtice Fo/ter being abſent.) 


Mr juſtice Vilnot: As to the father; I do not think it 
material to ſay any thing about the adminiſtration. Had 


the caſe turned upon that, it would have deſerved conſi- 
deration. If it be a matter already ſettled, I fhall be for 


adhering to the rule (Stare daiſu), which is a right rule, 


and. more eſpecially in the poor law.—Poſſeſſion by wrong 
gives 
. 


— 
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was inſiſted; that the 9g & 10 
cate man ſhall gain a ſettlement by no act whatſoever unleſs the 
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ꝑlves a title upon an ejectment againſt the legal owner. Here 
is a legal title without adminiſtration: After ſuch a length of 


poſſeſſion; one would be inclined to preſume as much as 
poſfſible. Now here it is poſſible that Daniel Harriſon and 
his wife might have ſome grant or aſſignment from Wil- 
liam Fido in his life time; or ſome other regular and right- _ 
ful title to the poſſeſſion which they took of this tene- 


ment. So that their poſſeſſion might poſſibly have been a 


rightful one. It would be too nice to be computing days, 
to ſee Whether the ſon was with his father a day over or ' 


under 20 years. — And the order of ſeſſions was affirmed: 


H. 16G. 2. K. and Stansfield. If an eſtate deſcends to 
4 certificate perſon, it gains him a ſettlement, becauſe it 


is by operation of law; and not by an act of his own ; 
and as the ſtatute hath been laid open in caſes of deſcents, 


it ought to be ſo in caſes of purchaſes. And by Lee Ch. 


J. the ſtatute of the 8 & g V. hath received a liberal 
conſtruction ; and hath been held to gain a ſettlement; 


both in deſcents, and deviſes, and purchaſes. On the 13 


& 14 C. 2. the conſtruction has been, that let the value 


be what it will, a perſon cannot be removed from his 
oven; and it ſeems to be the ſame upon the certificate act, 
for if he is not removable within the 13 & 14 C. 2. he 
is not remevable on the certificate act. Sf, C. V. 1. 


21 


man purchaſed a houſe for 421. lived in it many years, 
then ſold it, and ef was ſent back. It 
e. II. ſaying, a certifi- 


taking 10 l. a hear, or ſerviug an annual gfice, this man; 


notwithſtanding the purchaſe; might be ſent back: and it 
was faid to differ from the caſe of Burchar and Eaſtbood- 
bay, where the ſurrender of a cophold to the certificate 


man's wife- was held to gain him a ſettlement; becauſe 
there it was not his own act (as this purchaſe is) but it 


came to him by operation of the law. But the court did 


not think this a ſufficient diſtinction, and ſaid a purchaſe 


was in its nature an excepted caſe; and his ſelling it 


7 — 


ſterwards made no alteration. Str. 1193. : 
H. 6 C. Ivinghee and Stonchridee. A certificate man 


made a purchaſe in Stonebridge, and his apprentice lived 
with him for above 40 days upon the purchaſed eſtate 
thers: And by the court, the apprentice thereby gained a 


ſettlement 5 for when a certificate man maketh a purchaſe, 


" 
5 
. 


4 


* "ar 


7. 16 C. 2. Deddington and Dunfrew. A certificate 


he immediately ceafeth to be there in nature of à certifi- 
uren nenne MY ems A a 2 N in elne cate 
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Refidence neceſ- 


tary, — 


P092. (Settlement by eſtate?) 


cate man, and becomes a ſettled inhabitant, and conſe- 


quently his apprentice with him. Str. 266. 


5. How far reſidence upon a man's own eftate is neceſſary x 


to 2 = 9 ettlement. 

; iſelip and Harrow. By Holt Ch. }. Having 
Jand in — n will not make a ſettlement, but living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands, 2 Salk. 524. 

M. 8 C. Moley and Hinton Blewet. A perſon ſettled 
at Hinton Blewet, had an eſtate deſcended to him in Motey; 
whereupon the juſtices ſend him thither as to the place 
of his lait fettlement. But by the court, The order muft 
de quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed : 
it may be a great injury to ſend him away from a good 
trade at Hinton Blewet, to perhaps half an acre of land, 
wherein he has but a term. Str. 476. 

M. 25 C. 2. Baddow and Weſt Shefford. John Bird 
came into V eſt Shefford with a certificate from Baddow. 
During his ſtay at Ve Shefferd, he became beneficially 
intitled to a leaſehold eſtate of 141. a year there, deter- 
minable upon his own life. Upon which he entered on 
Nov. 17. and continued in poſſeſſion till the 15th of 
December following, being 28 days only, when he died. 
Two juſtices removed his widow and family to Baddow. 
On appeal to the ſeſſions, the order was reverſed. And 
both orders being removed into the king's bench by cer- 
tiorari, it was moved to quath the order of ſeſſions. And 
on ſhewing cauſe, the court was clearly of opinion, that 
in all caſes, whether of ownerfhip of land, or renting 101. 
a year, a reſidence of 40 days is neceſſary. And the or- 
der of ſeſſions was quaſhed. 

E. 8 6. 2. K. 5 St Mary Berkhamſtead. The huſband 


ran away, and it was not known whether he was alive or 


dead; in the mean time the wife had a houſe deviſed to 
her in Northchurch, and ſhe and her children went to live 


there. The queſtion was, Whether by continuing there- 


* 


in 40 days, they gained a ſettlement; The court ſeemed 
to be of opinion, ſince it was not known that the huſband 
was dead, he muſt be ſuppoſed to be alive,. and in that 
caſe that the wife could not gain a ſettlement for herſelf, 
but muſt follow the huſband's ſettlement ; and that the 


huſband having not refided 40 days at Northchurch, in the 


ſaid houſe unremovable, he hath gained no > ſettlement 
there, Sf. C. V. 2. 182. 4 
But 
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Pooꝛ. (settlement by eſtate.) 
But reſidence upon the ſame e/tate is not neceſſary, pro- 


vided the reſidence be within the pariſh, As in the caſe 
of Souten and Sidbury, M. 12 G. 2. A perſon who lived 


with his family at Souton, having an eſtate at Sidbury, 
Which the tenant gave up, went thither, and lodged in 


an alehouſe as a gueſt, without having any certain room 


there, and ſtaid from November till April, but ſometimes 


went to Souton, where his children and family were, and 


to other places as his occaſions required, poſſeſſed and 


managed his eſtate, by repairing fences, hoeing turnips, 


and the like. The queſtion. was, whether ſuch inha- 


biting, and not upon the. eftate, would gain a ſettle- 
ment? And the court were of opinion it would, and 
that it made no difference whether it were in his own 
houſe or in an alehouſe; for being in the ſame pariſh, he 


could not be removed. S/. C. J. 2. 150. Viner. Settlem. 


D. 12. 

Alſo it is not neceſſary that ſuch reſidence ſhould be for 
40 days together. Thus in the ſame caſe of Sauton and 
Sidbury, the queſtion was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, fuch reſidence ſhould gain a ſet- 
tlement? And by the whole court; it is not neceſſary 
upon the ſtatute, that the reſidence ſhould be 40 days 
Oy" S$ef.C.V.2. 150. Andr. 345. Vin. Settlem. 

12. 8 | 

And, T. 13 G. 2. St Neat's and St Clere. A perſon 
at St Neot's was hired and ſerved a year; and then he re- 
turned to St Clere, where he had a joint freehold with his 
mother, and lived there backwards and forwards, but not 
40 days at a time, but more in the whole, and after- 
wards ſold the ſame, The queſtion was, Whether here 


was any ſettlement at St Clere? By the court; This de- 


pends on the ftatute of the 13 & 14 C. 2. and 40 days 
inhabitancy together is not requiſite, and the man was 


well ſettled at St Clere, for there was a time, when by 


reſidence of 40 * he could not be removed from thence, 
Seſſ. C. V. I. 318. Str, 1116. N | 
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AND now upon the whole, having gone through this Concluſions 


ſubject of ſettlements, and I hope with ſome perſpicuity 
and exactneſs; the firſt reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the 
ſubtilty of human wit. It was the obſervation of a wiſe 


king of Hrael long ago, that God made man upright, but 


they have ſought out many inventions. A ſtranger to 
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our laws would not readil eee She many doubts 
and knotty difficulties — been formed upon the con- 
ſtruction of one ſhort act of parliament, and one ſingle 
clauſe of that one ſhort act, and which upon the face of 


it doth not appear to carry any conſiderable difficulty. 


The next thing that occurs, is to reverence the wil. 


dom of the court of king's bench; in clearing up thoſe 


difficulties, and eſtabliſning the ſenſe of the law upon 
ſolid and firm grounds: Whoſe determinations, although 
they are not a law in themſelves, yet they are the beſt 
an ſareſt expoſition of the law ; being made by perſons 
of diſtinguiſhed abilities, educated and exerciſed in the 
profeſſion” of the law, after argument by able counſel. 
Which advantages are not to be expected at a quarter 
ſeſſions; or, in a much inferior degree. So that the law 
ſeems" generally to be now well ſettled as to theſe matters; 
and conſequently the diſputes about ſettlements cannot ſo 
much ariſe from the uncertainty of the law, as from the 


uncertainty of the facts upon that law: and this, from 


the nature of the thing, muſt always be uncertain, as 
depending upon the teſtimony of witneſſes, and thoſe alſo 
for the moſt part of the meaneſt of the people. | 

There hath been alſo another eauſe of much altercation, 
upon appeals againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themſelves 3 or from ſome 
error in the method of proceeding in relation. theres; | 
which e comes next to be W N 2 


Ill. of removals, | 


# OVER of nad in general. 14 
| Wa Order of removal of a re NY poi." 
Mary ere ee order of removal... 


i. Order of removal i in genera 
The 5505 of the 13 2 14 C. 2. c. 12. MON 


been ſo often canyaſſed in treating concerning ſettlements, a 


is not yet to be diſmiſſed by us, but will appear again 
under this head, in a new ànd quite different light ; as 
being that upon which all the orders of removal are or 


pught to be eſtabliſhed, "And in this view, there have 


been as many caſes adjudged upon it, as in the n and 
though ; not altogether in 1 great a variety, © 


In 


1 * 


In treating of this ſubject, we will firſt ſet. forth the ſta- 
tutes: Then the eſtabliſhed form of an order of removal 
thereupon: And then take the ſame in pieces orderly and 
diſtinaly, thereby to diſcover the ſeveral ſhelves and rocks 
upon which-numberleſs orders have been ſhipwrecked, _ 
It is true, the ſtatute of the 5 G. 2. whereby errors in 
point of form may he amended at the ſeſſions, hath in 
ſome ſort remedied theſe defects; but that it may appear 
how ſuch errors are to be amended, and as it will be bet- 
ter if the order be ſuch as ſhall need no amendment, and 
as it ſtill remains a doubt upon that ſtatute, what ſhall be 


deemed matter of form, and what ſhall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 


purſued upon that account. 


- By the 13 & 14 C. 2. c. 12. it is enacted as ſollows: 


N bereas by reaſon of ſome defetts in the law, poor people are 
not reſlrained from going ow one pariſh to another, and there- 
fore endeavour” to Tag t 
is the beft-flock, the largeſt commons or waſtes to build cottages, 
and the moſt wood fer them to burn or deſtroy, and when they 
have conſumed it, then to another pariſh, and at laſt become 


rogues and vagabonds, it is enacted, That it ſhall be lawful, 


upon complaint made by the churchwardens or overſeers of the 
poor of any pariſh, to any juſtice of the peace, within 40 days 
after any ſuch perſon coming ſo to ſettle in any tenement under 
the yearly value of 10 l. for any two juſtices of the peace (one 
whereof is of the quorum) of the diviſion where any perſon 


that is likely to become chargeable to the pariſh ſhall come to 
inhabit, by their warrant to remove and convey fuch perſon to 
fuch pariſh where he was laſt legally ſettled, unleſs he give 


ſufficient ſecurity for the diſcharge of the ſaid pariſh, to be 
allowed by the ſaid juſtices. 1. 1. 40 . 


And if ſuch perſon ſhall refuſe to go, or ſhall not remain in 


ſuch pariſh where he ought to be ſettled, but ſhall return of his 
own accord to the pariſh from whence he was removed, one 


Juſtice may ſend him to the houſe of correction, there to be pu- 


niſhed as a vagabond. ſ. 3. And by the 17 G. 2. c. 5. 


All perſons who ſhall unlawfully return to ſuch pariſh or place 


from whence they have been legally removed by order of two 
Juſtices, without bringing a certificate from the pariſh or place 
: whereunto they belong, ſhall be deemed idle and diſorderly per- 
ſons; and any one juſtice, may commit them (being thereof” con- 
"pitted before him, by his own view, or by their own canfeſſion, 
or by the oath of one credible witneſs) to the houſe of correction, 
there to be kept to hard labour for any time nt exceeding. one 
month. . 1. "OE L 1 Nis | 15 7 


$245 44 


emſelues in thoſe pariſhes where there 


Aa 4 " id 


375 


376 


* 


Po9? ; F418 (Remo al); 

And if the churchwardens and overſeers of the pariſh to 

which he ſhall be removed, refuſe to recerve ſuch perſon, and 

to provide work for him, as other inhabitants of the pariſh 3 

any juſtice 4 that diviſion ſpall bind any ſuch officer in whom 
I * 


there default to the afſizes or ſeſſions, there to be in- 
difted for his contempt in that behalf. 13 & 14 C. 2. c. 12. 


tue of this att, from one county, riding, city, town corporate, 


or liberty to another, by warrant of two juſtices ; the church- 


wardens or overſeers of the poor of the pariſh or toton to whith 
the en perſon ſhall be ſo removed, are required to receive the 
faid perfon : and if he or they ſhall refuſe Jo to do, ſuch perſon 
fo offending ſhall (on proof thereof by the oath of two witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 
moved) forfeit for each offence 51. to the uſe of the poor o the 
ariſb or town from which ſuch perſan was removed, to be le- 
vied by difireſs, by warrant to the conſtable of the pariſh on 
town where fuch offender dwells ; and for want of ſufficiend 
diftreſs, the ſaid juſtice ſhall commit the offender to the common 
gaol for 40 days. ſ. 10. | | 
Upon. complaint made by the churchwardens or - over ſeer's 4 
the poor of any pariſh to. any juſtice of the peace] By theſe 
words one juſtice alone hath cognizance of the matter, 
ſo far as concerneth the complaint only; and by virtue 


| thereof may iſſue his warrant to bring the party before 


him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint 
for he himſelf alone cannot hear and determine, but only 
bring the matter into the courſe of being heard and de- 
termined by two juſtices: and therefore it is moſt uſual 
for the two juſtices originally to iflue their joint precept 
to bring the party before them for that purpoſe. N 


before the juſtices, at the requeſt of the overſeers, with- 
out any warrant at all. £ " N 


The form of which warrants or precepts aforeſaid, 


where they are requiſite, may be to this effect: 


* 


Warrant 


And by the 3 W. c Ti. If any perfon be removed by vir- 


SS e S 


ever- 
theleſs, if the party is willing, he may go voluntarily 


CPC — a 


© 
| 


: 4 and 1. # . * 1 1 45 k 
Pooz. (Removal.) 
Warrant of one juſtice for a perſon to be examined 

concerning his ſettlement. 


Weſtmorland, 1 To the conſtable of Sow ng 


TORASMUCH as complaint hath been made befare me 
| ane of his majeſty's juſtices of the peace in and 

for the ſaid county, by the churchwardens. and overſeers of the 
oor of the der of — — in the county aforeſaid, that 
P. hath come to inhabit in the ſaid pariſh, not having gained 
any legal ſettlement therein, nor produced any certificate own- 
ing him to be ſettled elſewhere, and that the faid A. P. is likely 

ta become chargeable to the ſaid pariſh of ————. 

are therefore to require you to bring the ſaid A. P. before me, 
to be examined concerning the place of his * legal ſettlement. 
| Herein fail you not. Civen under my hand and ſeal tb 
day . | 8 


Warrant of two juſtices in order to the adjudication. 


Weſtmorland. 3 To —— - 
ORASMUCH as complaint has been made before us 
tewo of his majefty's juſtices of the peace in and 
for the ſaid county, and one of us of the quorum, by the church- 
wardens and overſeers of the poor 4 the pariſh of 
in the ſaid county, that A. P. come to inhabit in the ſaid 
pariſh, not having gained any legal ſzitlement therein, nor pro- 
duced any certificate owning him to be ſettled elſtwhere, and that 
he the ſaid A. P. ts likely is become chargeable to the {aid pariſh 
| Theſe are therefore to require you to bring the ſaid 


A. P. befere us, at the houſe of — in 
the ſaid county, on the em day of - — 
at the hour of — in the afternoon of the ſame day, tp 


be examined concerning the place of his laſt legal ſettlement, and 
# be. further dealt withal according to law. Given under our 
hands and ſeals the day of — | 


It may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (if it may be) to the overſeers 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, —_ 


pariſb of Orton; We t 


o. (Removal) 


the adjudication is made; which probably might prevent 


appeals oftentimes. from ſuch adjudications and er 
Which notice may be to the yu e * A 


Summons to ſhew caps againſt an order off removal. 


| Weſtmorland. ” 9 the churebwardens and 1e. f the 
in the : 


poor of the pariſh o 
ent of —— 9 and 9 5 | 
's is to ſummon you, or ſome of you, to 1 1 
Hall fo think proper) before „and ſuch ather 555 
majeſty's juſtices of the peace for the ſaid county W. as ſhall 
be at the hou 8 bee e ee 


n — the da at the hour of = in 
pt ernoon 0 if the ſans tay vg A. P. ſhould 

removed } Frm the pariſh of in the ſaid county 
of W. — to your ſaid pariſh of Given under 


ea! —— An —— Ef mom zn _ 
year of our lord 


And then the general form af an order of SS as 
3 upon the ſtatute of the 13 e 2. | above re- 
Cited, One” be hiker: : | 


The form of A general order of removal. 


93 $5 r Ir 


Weſtmorland. 0 the thr ebwitydens lend: e 
the poor of the pariſh of Orton in th 


ſaid county of Weſtmorland, and to the churchwardens and 


overſeer's of the poor of the pariſh of Penrith in the ay 4 


Cumberland, and to each and every of them. 


Upon the complaint of the churchwardens and en of the 
poor of the. pariſh of Orton aforeſaid in_the ſaid county of 


Weſtmorland, unto us wheſe names are hereunto ſet and ſeals 


effixed, being two of his majefly's juſtices of the peace. in and 
far the. ſaid 2 Wel, —.— F us. of the 
quorum, that John Thomſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged _ 
years, haue come to inhabit" in the ſaid pariſh 2 101 
having gained a legal ſettlement there, nor produced any certifi- 
cate owning them or any of them to be ſettled elſewhere,” and 
that the ſaid John Thomfon, Mary his wife, and Thomas 
and Agnes their children," are likely to be chargeable to the , wr 
15 aid Juſtices, - upon due pr 1. 
#hereef, as well we the examination of the ſaid John me 
2 On 
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Pooꝛ. (Removal) 


fon upon oath, as otherwiſe, and likewiſe upon due confidera- 
tian had of the premiſſet, do adjudge the ſame to be true; and 
we do likewiſe adjudge, that the lawful feitlement of them the 
ſaid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in tbe ſaid pariſb of Penrith, in the 
ſaid county of Cumberland: We do therefore require you the 
ſaid churchwardens and everſeers of the poor of the ſaid pariſh 


.of Orton, er on one of pon, to convey the ſaid John 
homſon, his wife, and Thomas and Agnes their 


chilaren, from and out of the ſaid parifh of Orton, to the ſaid 


pariſh of Penrith, and them to deliver io the churchwardens 
and overſeers of the puar there, or to ſome or ane of them, to- 


getber with aur order, or a true copy thereof, at the ſame time 


ſhewing'to them the original 3 And iue do alſo hereby require 


peu the ſaid churchwardens and over ſcers of the ſaid pariſh of 
Penrith, to receive and provide for them as inhabitants of your | 


pariſh, | Given under our hands and ſeals the day of 
in the —— year of the reign of his ſaid majefly king 
George the third. cop bee ack AS 


5 Weſtmorland] T. 2 G. 2. X. and the pariſh of $1 Ste- 
Phenſon. There was an order of removal by the juſtices 


of the town. of Bedford, from the pariſh of St Peter's in 


Bedford, to the pariſh of St Stephenſon in the county of 


Bedford. And it was only ſaid in the margin the Town of 
Bedford, without mentioning in what county, It was 
moved to quaſh this order; and inſiſted, that it was ne- 


eeſſary to mention what county this Bedford lay in, be- 


cauſe the appeal muſt be to the juſtices of that county 
where it lies. And of this opinion was the court; but 
did not quaſh the order, by reaſon of a flaw in the cer- 
tjorari by which it was removed. 1 Barnardift. 177, 196. 


To the churchwardens and overſeers of the poor of the pariſh 


| 5 If a place is extraparochial, and hath no over- 
ſieers 


, the juſtices cannot remove from thence, becauſe 


there are none neither to complain nor to convey; but 


the juſtices ought firſt to appoint overſeers, and then to 
remove, 2 Salk: 487, Foley 97, 98, 


O the pariſh of Orton in the ſaid county of Weſtmorland] 
The amp Tg margin is. not. ſufficient, but it muſt 
appear in the body of the order that the place is in ſuch 
county; either expreſsly, or by. ſome words of reference 

as in the. ſaid county, or in the county aforeſaid. Caf. of 8 
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Po. (Removal.) 

And to the churchwardens and overſeers of the poor of the 

pariſh of DR the county of Cumberland] As the juſ- 
from an 'extraparochial place, unleſs 


tices cannot 
have overſeers, ſo neither can they ſend to an ex- 
traparochial place, which hath no overſeers, becauſe there 
are none to receive. them. 2 Salk. 487. Foley 97, 98. 
E. 1 An. St Georges and St Olave's.” The order was to 
convey one Thomas Gill to the pariſh of St Olave, and it 
was directed, To the churehwardens and overſeers of the 
poor of the pariſh of St Olave. - Quaſhed : for they ought 
and can only order the pariſh officers where the intrufi 
1s made, to make the removal. 2 Sath. 493. | | 
Roe. + the pariſh of Penrith] E. II An. Spirthfietds a and 
A poor perſon was ſent to the pariſh of Stepney, 
— did not appeal. On removal of the order into the 
court of king's bench, exception was taken, that the re- 
moval ought to have been to the townſhip of Spittlefields ; 
far Stepney is divided into four townſhips, and the poor 
have been removed from one townſhip to another in the 
ſame pariſh, and the ſtatute takes notice of townſhips as 
As pariſhes, and Spittlfields is a. hamlet of Stepney. 
By the court: If a perſon is removed to a wrong place, 
that place ought to appeal, and ſo Stepney ought to have 
done if it were a wrong place, or elſe the order will be 
concluſive upon them; but this is a matter here. out of 
the record. Juſtices of the peace are not obliged to take 
notice of the diviſions of pariſhes into townſhips and vil- 
lages, which maintain their on pbor ſeverally and dif- 
tinctly; and Stepney here upon an appeal might have ſhewn 
that the perſon did belong to the townſhip of Spirt/zfields, 
which might have been a reaſonable cauſe to diſcharge: the 
order. Two townſhips within a pariſh are the ſame as 
two pariſhes ; yet churchwardens are overſeers of the 
198 of the Whole pariſh (though ſo divided) and have a 
intendency over whole Ae and e 
2 Removal. H. 6. 1 


' Upon the complaint] E. 12 602. K. 4 „een Te 
was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection. is fatal, for the complaint is the foundation, of 
the juſtices e. Andr. 36 1. 


. the churebardexsqont ever euros of the of th | 
pier} E. 1 An. Weſton Rivers and St Peter's. 
to an order of removal, in that it was ſaid to —— upon 


complaint only, and not of the churchwardens or over- 


ſeers. 


— 2 8 * = . - 


* 


Pooz. (Removal.) 


ſeers. By the court, This exception is fatal; for no 


one can diſturb a man coming into a pariſh, but they that 
have authority to do it : A complaint from one not con- 
cerned is nothing ; it may be the pariſh is willing to keep 
him. 2 Salk. 492. | 1 9 7 


- Upon the complaint of the churchwardens and over ſcers of the 


poor of the pariſh of Orton aforeſaid] M. g An. Spalding and 
St Jon Baptiſt. The order was, To the churchwardens 
an 

the churchwardens and overſeers of the poor of the pariſh 


of St Jobn Baptiſt : Whereas complaint hath been made 


by you —— It was moved to quaſh the ſame for the 
uncertainty, becauſe it did not ſay by which: but by 


- Parker Ch. J. Sure that is well enough, for it is upon 
complaint of the right, if both complain. Foley 267. 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
tro of his majeſty's juſtices of the peace] An order was quaſſi- 


ed, becauſe it did not appear that it was made by two 
| Juſtices: It was only, Whereas complaint hath been 


made unto us; without reciting their authority as juſtices. 
5 Med. 322. | | 25 

. Two of his majeſty's juſtices of the peace] M. 4 C. K. and 
Weftwardhay. On complaint to one juſtice, two juſtices 
adjudge and remove; and it was held to be well: Other- 


wiſe, where one juſtice ſets his hand to the order in the 


abſence of the other. Caſes of S. 107. Str. 73. 
T. 11 G. 2. X. and Vytes. It was held, that though 


the complaint may, be to one juſtice, yet the examination 


ought to be by two, and thoſe the ſame who ſign the 
order of removal. Str. 1092. 5 

And, moſt undoubtedly, the juſtices. ought to be both 
together at the hearing and determining; tho” the prac- 


tice in many places is otherwiſe. 5 


Juſtices of the peace in and for the ſaid county] M. 12 An. 
Q.: and Uplin. The order was quaſhed, þecauſe it did 
not ſay that they were juſtices of the peace, but only juſ- 
tices of the county. Caſes of S. 27. 2-2 OH 


In and for the ſaid county] M. 13 G. K. and Owlton. 
Exception was taken to an order for ſaying —— unto: us 
two of his majeſty's juſtices of the peace in the county 
aforeſaid ; for that by this it appears only that they lived 
in the county, and not that they were juſtices for that 
county: And the court held this to be a fatal exception, 


ct 2 and 


overſeers of the poor of the pariſh of Spalding, and to 


5 . 
3 2 


Pobz. (Remo, 
and quaſhed the order for that cauſe. %%. C. V. 2. 96; 
2 Salt. 474. "oY i . ii mon FOO ane 0 <247 


The ſaid county] . 8 W. It was objected to an order, 


chat it did not appear thereby that the juſtices were of the 
diviſion, which is required by the ſtatute: But this objec- 


tion was over- ruled, for that the ſtatute therein is only 


directory. 2 alf. 43. 


And one of us of the quorum] Abundance of orders for= 


metly have been quaſhed, for not ſetting forth, that oi 
of the juſtices was of the quorum ; but now by the 26 G. 


2. 0. 27. no order ſhall be ſet aſide for that defect only. 


But if in fact neither of the juſtices ſhall be of the gu- 


rum, it ſeemeth nevertheleſs. that ſuch order ſhall not be 
good; for although the ſtatute doth not require that the 


order ſhall fet forth one of the juſtices to be of the quorum, 
yet it doth require that one of them ſhall actually be ſo. 
And there are many towns corporate whoſe charters have 


no querumy but only do conſtitute certain of the chief 


officers. juſtices to keep the peace, without giving them 


power to hear and determine felonies, tteſpaſſes, and 


other. miſdemeanors : That is to ſay, they have the pow- 
er which the juſtices of the county at large have by the 
firſt aſſignment in the commiſſion of the peace, which is 
the ſame that the conſervators of the peace had by the 


common law, and is all that the juſtices of peace had at 
firſt by their commiſſion. The power of hearing and 
determining, which they have now by the ſecond aſſign- 
ment in the commiſſion, and which only implies a guorum, 
is a ſeparate and diſtinct authority, and was ſuperadded 


to the former ſome years after the inſtitution of the office 
of juſtices of the peace; and this power the juſtices in 
divers towns corporate have not, and conſequently can 
dave e irn, of le 2294 Sho 1 not e 


E. 6 G. Albright and Skipton, Upon an appeal from 
an order of removal made by two juſtices (one of the 
guorum); the ſeſſions, reciting that they had peruſed the 


charter of Albright, and it not appearing thereby that the 


two juſtices were either of them of the guerum, therefore 
they quaſhed the order of removal. But by the court, 
The order of ſeſſions muſt de quaſhed; not for want of 
any power in the ſeſſions to lool into the juriſdiction f 
the two juſtices, for that they certainly have; but becauſe _ 
that want of juriſdiction is not ſufficiently alledged z, ſince. | 


they might have a juriſdiction though it did not ap 


upon the chatter of Albright, - The: ſeflions ſhould _ " 
Horn why 4 8 - ſaid 


4:4 
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faid in general, that it appeared to them, that the two 

juſtices were neither of them of the gquorum, and that 

would have been good cauſe to quaſh the order of the two 
; zuſtices. Str. 300. Le 2 . - 


That John Thompſon] M. II An, Southwell and Need- 
well, Whereas a certain woman hath intruded, Theſe 
are therefore to require you to convey : Objection, It is 
not ſaid who this woman was. And by Parker Ch. J. 
You muſt either name her, or ſay a certain woman un- 
known. Caf. of S. 57 | f | 

T. 10 An. Caſe of Newington. Whereas ſuch a per- 
ſon hath intruded into the pariſh, and is likely to become 
chargeable ; Theſe are therefore to require you to remove 
him with three children. Quaſhed as to the children, for 
they have removed more than is complained of. Caf, of S. 

Mary his wife, Thomas their fon] H. 10 V. Fohnſon's | 
caſe, — remove a man and hrs family, — — ; *# 
becauſe too general; for ſome of the family might not be | 
removable... 2 Salt. 485. | 6-169 Ge 
M. 5 G. Beaton and Siſton. Order for removal of 
Thomas Blict and his family: Upon the firſt reading, 
quaſhed as to the family, becauſe too general. Str. 114. 
T. 9 V. Flixton and Reſton. Order to remove Jane 
Smith and her five children; Quaſhed as to the children, 
for the uncertainty; becauſe it neither tells the names nor 
ages of the children: for ſhe might have more children 
than five, and ſome of thoſe five might have gained ſettle- 
ments. Seſſ. C. V. I. 11. Fri 278. 
T7 8 G. Hobey and Kingſbury. Two juſtices adjudging 
the ſettlement of the huſband to be at Aingſbury, and that 
1 he is likely to become chargeable to Holey, ſend him, his 
17 wife, and ſon of one year old, to Xingſbury; And whe- 
115 ther this was good as to the wife and child, was the queſ- 
tion: And. it was held to be well enough; and the order 
5 was confirmed, Str. 527. 5 537 SRO INT + 
Thomas their ſon aped 8 years, and Agnes their daugh- 
ter aged 4 years] 7 . An. ©. and Midaleham. 55 
to remove a child, of the age of ten years, to Midalebam, 
becauſe Middlcham was the place where his father was laſt 
legally ſettled. Quaſhed by the court: for that there 
was no adjudication that Midalrham Was the place of the 
child's laſt legal ſettlement, and at that age it might have 
gained xfertlement. "Foley apr 
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. 10 4a, Ringmorr and Petworth, ; The order was, 


++ 


come chargeable, and their laſt-legal ſettlement was at 
Ringmore. It was moved to quaſh the ſame, becauſe the 


Whereas ſuch a perſon and his 3 children are likely to be- 


| childrens ages were not ſet forth. But by the court, It 


is not neceffary in this caſe ; for the order ſays, they were 
Taft legally ſettled in Ringmore, and then no matter what 


their apes are. Caf. 


- bh 41. F 

H. 11 G. K. and Trinity. This rule was laid down; 
Every order that concerns the removal of a father and his 
children, ought to ſhew the ages of the children, for they 


may have gained a ſettlement in ſome other right, as by 


being apprentices or ſervants ; therefore their age ought 
to be ſet forth, that it may appear to the court, that by 
reaſon of their infancy. they have not gained any ſettle- 
ment in their own right, but have only a relative ſettle- 
ment from their father. Seven years is an age that the 
court will preſume a child could gain a ſettlement at, in 


his own right; but if it appears upon the order that the 
child was above 7 years old, the order muſt ſet forth, 


that ſuch child hath not gained a ſettlement in his own 
right. Se. C. V. 2. 74. | 
Have come to inhabit) E. 12 An. ©. and Graffhan. 
The order ſets forth, that Hemy Tate and his wife do 
endeavour to intrude into the pariſh. And quaſhed by the 
court; for that he cannot be removed out of the pariſh, 
unleſs he hath come into it. Caſe of S. 16. | 


Net having gained a legal "ſettlement there] E. 1 An. 


 Witton Rivers and St Peter's. Exception to an order of 


removal, that it was not ſaid, that the poor perſon did 
not rent a tenement of 101. a year, according to the words 
of the act. But as to this the order was held good. 2 
Salt. 493. 3 Salk. 254. i 
Nor produced any certificate owning them or any of them ta 
be faul elſewhere] Far by the 8 & 9 IF. e. 7. If they 
have a certificate, they cannot be removed for being like- 
ly to be chargeable, nor until they do actually become 
chargeable. But if the order ſet forth that they are ac- 
tually become chargeable, then this clauſe therein, con- 
cerning the certificate, is ſuperfluous. | 


ds » 4 


Likely to become chargeable] Scrivenham and $t Nicholas. 
Order, not ſaying that the party was likely to become 
chargeable ; Quaſhed. 3 Salk, 255. 7 
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H. 4. C. Teelby and Willerton. Order, Whereas eom- 
plaint hath been made, that Anne Stamp may become 


chargeable. We adjudge the ſame to be true. Quaſhed ; 


for that the act enables the juſtices only to remove perſons 


likely to beeome chargeable, and not perſons that poſſibly 


may be chargeable, for no one can ſay who may not be 
chargeable ; and there is as much diff 


bability::: ,. . 117. St. 77. 

T. 10 Au. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide. Objected, this is un- 
certain ; it may be ten years hence; Quaſhed. Caſes S. 


Note; It doth not appear from any adjudged caſe, that 


upon appeal it was ever controverted, whether the perſon 
was or was not likely to become chargeable. And in the 
caſe of South Sydenham and Lamerton, T. 3 G. Mr J. Eyre 


ſaid, that by the words of the act, living on a tenement 


under 101. a year, and likely to become chargeable; are 
convertible terms. Se. C. V. 1. 115. | 


Nevertheleſs, complaint muſt firſt he made; that the 
party is likely to become chargeable, before the juſtices 


can remove. And, in the caſe of K. and J/kes, T. 11G. 
2. an information was granted againſt a juſtice, for taking 
the examination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the pariſh contrary to law; without com- 
plaining at the fame time, that he was likely to become 
chargeable. Andr. 238. , 


It may be proper to take notice in this place, of the act 


of the 3G. 3. c. 8. concerning officers, ſoldiers, and ſailors, 


who ſerved in the late wars; which makes a proviſion, 


with reſpect to ſuch perſons, that had not been made by 


any former act. Before this act, they might have ſet up 
trades in any city, town corporate, or other place, with- 


out being moleſted by reaſon of their exerciſing ſuch trade; 
dut for other reaſons they might have been- removed; 
as if they did not bring a certificate, and were likely to 


become Fhargeable, But now by this act, ſuch officers, 
mariners, ſoldiers, and marines, who have ſerved fince 


Nov. 29, 1748, and not deſerted, and alſo their wives 
and children, may ſet up ſuch trades as aforeſaid, without 
any moleſtation by reaſon of the uſing of ſuch trade; nor 
ſhall they, or their wives, or children, during the time 
they ſhall exerciſe ſuch trades, be removable to their 
place of ſettlement, until they fhall become actually 

Vol. III. B b 


erence in this caſe 
between may and likely, as between a poſſibility and a pro- 


chargeable. 


Pooz. (Remoral.) 
chargeable. Two juſtices, in the mean time, may ſum- 
mon and examine them, concerning their place of ſettle- 
ment; and ſhall give them an atteſted copy of their affi- 
davit, which ſhall be admitted as evidence in any general 
or quarter ſeſſions.— So that ſuch perſons now, in like 
manner as certificate perſons, ſhall not be removed until 
they ſhall actually become chargeable. So that their hav- 
ing ſerved has the effect, in that reſpect, of a certificate; 
and in many caſes is preferable to a certificate, fince there- 
by they are in a better capacity of obtaining ſettlements 
For themſelves, their children, ſervants, and apprentices. 
And therefore the adjudication, as to ſuch perſons, muſt 
be that they are chargeable, and not that they are /#ely 
fo become chargeable ; for until they are chargeable, they 
cannot be removed. 


To the ſaid pariſh of Orton] T. 10 An. Q: and Brad- 
ford. —Likely to become chargeable, but not ſaid to what 
pariſh; Quaſhed. Caſes of S. 40. 

Bat in the caſe of A. and Witham ſuper montem ; H. 5 
G. By the court: it appearing to us that he is likely to be- 
come chargeable, is ſufficient, without ſaying to the parijh 

rom whence removed ; for it is not to give a juriſdiction, 
but only the. reaſon of the judgment. Str. 142. 

And, M. 7 G. Maidſſone and Dething. It was held 
well enough in an order of removal, om a complaint 
that the party-is come into the pariſh of Dething, and is 
likely to become (chargeable, without ſaying farther, 10 
«the ſaid pariſh of Dething. Str. 393. 

And, E. 12G. K. and Leifield. An order of removal, 
whereby a perſon was adjudged likely to become charge- 
able, without ſaying, to the pariſh from whence removed, 
Was confirmed. Str. 698, 0 

Dpen due proof. made thereof, as well upon the examination, 
&c.] H. 13 G. 2. K. and Fiſhertom Dallemer. Upon 
due conſideration was held to be ſufficient ; for that due 
conſideration implies. a due examination, S C. V. 2. 
- „ | | 

Examination] T. x2 W. Ware and Stanſtaad Mount 

Fitchet. Exception to an order, for that it was ſaid, it 


appears upon examination before us or one of us. By the 


court; The examination ought to be before both, be- 
<auſe 'both are to make the judgment of removal. And 
Gould J. ſaid, the ſtatute directed, and the practice was, 
to make cemplaint to one juſtice, and he grants his war- 

| | tant 
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Pooz. (Removal.) 
rant to bring the poor man before two juſtices, and then 
they two examine and remove. 2 Salt. 488. 
Examination of ee John Thomſon] T. 11 C12 G. 
2. K. and Myles. 


be heard before he be removed: for he may produce a 
certificate, or give other ſufficient ſecurity, or ſhew cauſe 


otherwiſe why he ought not to be removed; eſpecially as 
he himſelf perhaps, by the removal, is likely to be the 


greateſt ſufferer: and therefore natural juſtice requires, 


that he be not condemned unheard. Andr. 238. 
* the faid John Thomſon 1b oath] In the caſe of 


. and Mytes laſt abovementioned, one juſtice took the 
examination, and other two juſtices removed upon that 
ſole examination, and in the order did ſet forth that the 
party was examined before themſelves ; for which, and 
for not ſummoning the party before them, an information 
was granted againtt the two juſtices. Andr. 238. 


Upon oath] H. 10 G. Munger-hunger and Warden. Ex- 


ception to an order, for that it is ſaid to be made upon 
due examination, without faying upon oath : By the court, 
This is ſufficient ; for where it is ſaid to be made upon 
due examination, it ſhall be intended to be upon oath. 


Sell. C. V. 2. 40. | | 
Do adjudge the ſame to be true] T. 13 V. Suddeſcomb 


and Burwaſh. Order quaſhed, becaufe it was only ſaid 
to be complained by the officers, that the perſon remoyed 


was likely to become chargeable, but not adjudged fo 
by the juſtices. 2 Salk. 491. 


H. 4 C. K. and Weſtwood, Order quaſhed, becauſe 


the juſtices only ſay, We order him to be removed to ſuch a 


place, as the place of his laſt legal ſettlement, without adjudg- 5 | 


ing that to be the place. Str. 73. 
T. 3& 4 G. 2. K. and Minchin-hampton. Order, 


Whereas complaint is made to us, that ſuch a perſon is 


now become chargeable, we do adjudge that the laſt place 


of his lawful ſettlement is in the pariſh of Adinchin-hamp- 
tan. Objected, that here is no adjudication that he is 
likely to become chargeable ; and quaſhed for this reaſon, 
Sal: Ft BS: 5 
T. 4 G. Stallinghurgh and Haxhay, On examination 
we do believe the 10 to be true. Quaſhed; for a man 
may believe a thing on uncertain evidence. S/. C. F. 1, 
1 1. ; 
, Bb2 | E. 10 Anu. 


perſon ought to have notice, and 
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Pooz. (Removal) 
E. to An. Waltham Magna and Parva. Whereas ſuch 
a perſon is likely to become chargeable, as we are credibly | 
informed, theſe are therefore to require you to remove : - 
uaſhed, for that here is no adjudication that he is likely 
to become chargeable; and this is only the belief of ano- 
ther. Caſes of S. 38. i 07 et] wks x 


And we do likewiſe adjudge that the lawful ſettlement] E. 
9 V. Bury and Arundel. Whereas complaint hath been 
made unto us, that 7acoh Duckin, with his wife and chil- 


dren, came from his place of abode and laſt legal ſettle- 
ment in Bury to Arundel, We therefore require you to re- / 
move: Naught ; for there is no adjudication of the juſtices 
which was his laſt legal ſettlement, but only a complaint 


that Bury was, which doth not appear whether true or . 


falſe. 2 Salk. 479. [613 Th 

T. 12 An. Eglium and Hartley-wintly. An order ad- 
Judges that a man was ſettled at ſuch a place; and there- 
fore they remove his widow thither : Quaſhed ; for that 


here was no adjudication of the widow's ſettlement, and 


ſhe might have gained a ſettlement after the death of her 
huſband. Se. C. V. 1. 45. 3 


. 2, . by; Warnhill, Adjudication that 
the 4ſt legal place of the pauper is at Varnbill in the coun- 


7 of Berks. Quaſhed; for that is no adjudication of the 
ett d 


lement. Seſſ. C. V. 2. 92. 


M. 3 An. It was held, that legal 8 and 14% legal 
fettlement are the ſame thing; becauſe by every new ſettle- 
ment the precedent is diſcharged. 2 Salk. 4 


73: 
MA. 12 An. St Mary Ottery and St Mary's. The juſtices 


In their order ſay, that the poor perſon was laſt ſettled 


there according to their knowledge : By the court; they ſhould 
have ſaid, he was laſt ſettled there; an order is a judg- 
ment, and muſt be certain and poſitive : he might have. 
been ſettled elſewhere, and they not know it. Quaſhed. | 
Caſes of S. 32. | | 


Aud provide for them] The ſtatute directs, that the place 
whither they are ſent ſhall receive and provide for them ; 


for which reaſon the ſame is inſerted here in the order : 


but it feemeth that when the removal is into another coun- 


RG thoſe words are unneceſſary, becauſe ineffeQtual'; for 
t 


at the juſtices in one county cannot take order for the 
relief of poor perſons. in another county. | 


[ Befides this general form of removal to the place of 
fettlement, there may, be other removals, as of wives to 
120 EE. their 


their huſbands, children to their parents, apprentices or 
ſervants to their maſters, or of perſons brought illegally 
from one pariſh to another. But this is not in purſuance 
of the ſtatute of the 13 & 14 C. 2. but of the general 
power of the juſtices in regulating matters relating to poor 


perſons. Thus in the caſe of K. and Banbury. A conſta- 


ble without a warrant brought a child from Broughton to 
Banbury. Two juſtices of Banbury made an order, reci- 
ting the fact, to return the child to Broughton, there to 
be provided for according to law. The court held the 


order good, for returning the child to the wrong doers ; 


and therefore that part of the order was affirmed ; but it 
ought not to be ſaid, to be there provided for ; but they 
are to be left to take their courſe according to law ; there- 


fore that part was quaſhed. Comb. 372. 


So in the caſe of K. and 8 E. 13 V. Two 
juſtices ſend Fane Goodberry from Graveſend to Lawton her 


maſter in Chadwell (with whom ſhe was hired as a ſervant 


for a year) until ſhe ſhould be diſcharged. Afterwards, 


on the 21ſt of November (the firſt order being made the 


6th of November by the juſtices of Grave/end) another or- 


der was made by two Juſtices of the county of Eſſex, to 
ſend the ' ſame perſon from the pariſh of Chadwel! to the 


pariſh of Graveſend. It was inſiſted that the ſecond order 


was ill, being made before any appeal from the firſt order, 
or diſcharge from the ſervice. But not allowed by the 
court : For the firſt order was to ſend the perſon to her 
maſter, and not to ſend her to the pariſh of Chadwell as 
the place of her ſettlement. Comyns. 97. For both 
the orders in this caſe might well ſtand together: and the 
queſtion upon the merits might be determined on appeal to 


the ſecond order.] 


+,$0 much concerning the uſual form of an order of re- | 
moval : And after ſuch order and adjudication. is made, 


that the ſame may appear upon record afterwards, in order 


to charge the pariſh, it was faid by Holt Ch. J. (1 Salk. 


406.) that the moſt regular way for the juſtices to proceed, 


is to make a record of the complaint and adjudication, and 
upon that to make a warrant to the churchwardens and 
overſeers, to convey the perſons to the pariſh to which 
they ought to be ſent, and deliver in the record by their 
own hands into court the next ſeſſions, to be kept there 
amongſt the records, to charge the pariſh. But how 
ſuch record ſhall charge the pariſh is not perhaps very 
cyident; unleſs it ſhall appear likewiſe, that a removal 
e B b 3 was 
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was made in purſuance of ſuch order: otherwiſe, how 


hall the pariſh be charged by an order which ann they 


knew nothing of, and conſequently could have no op- 
portunity to appeal againſt, It is uſual in ſome places, 
for the overſeers who made the removal, to bring the ori- 


ginal order to the next ſeſſions, and there make oath, 


that they removed the party in purſuance of ſuch order, 


and then if there appear to be no appeal againſt it, the 
order is confirmed by the court, and filed amongſt the re- 
cords. And although ſuch confirmation is merely void, 
becauſe the ſeflions have no juriſdiction therein, unleſs in 
the caſe of aþpeal, which here is not; yet ſuch confirm- 
ation is alſo ſuperfluous and needleſs, for the order not 
appealed againſt is final without more. And as ſuch or- 
der is a record of itſelf, and contains in it the adjudica- 
tion of the juſtices, it ſeemeth that the court may record 
thereupon likewiſe, that no appeal was made, for in that 
caſe they are the proper judges whether an. appeal was 
made or not. But ftill it ſeemeth, that unleſs it be upon 
appeal, they. have no power to enquire concerning the re- 
moval, for that as to them is extrajudicial: But the juſ- 
tices, who made the order, have a right to ſee it executed 
and therefore they may inquire upon oath, whether the re- 
moval was duly made; and if it was, they may record the 
whole. Which record of the whole proceedings, being 
delivered in at the next ſeſſions, and the court thereupon 
recording likewiſe that no appeal was made, in ſuch caſe 
perhaps the pariſh may be concluded. And the form 


thereof may be thus: 


Weſtmorland. E it N that on the nineteenth 
| aay of January, in the thirty-ſecond year 

7 the reign of our lord George the ſecond, of Great Britain, 
rance, and Ireland, king, defender of the faith, and ſo 


forth, at Middleton in the county aforeſaid, Roger Thirn- 


beck oy rad of the poor of the townſhip of Middleton afore- 
ſaid in the county 1 cometh before us, John Moore, 
eſquire, and Richard Burn, clerk, two of the juftices of our 
aid lord the king, aſſigned to keep the peace of aur ſaid lard the 


king within the ſaid county, and alſo to hear and determine 


divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, and of the quorum, And complaineth to us 
the ſaid juſtices, and giveth us to underſtend and be informed, 
that Solomon Caradice, fon: of Alice Caradice, aged nine 
years, hath come to inhabit and doth inhabit in the ſaid town- 
ſhip of Middleton in he county aforeſaid, and is likely to be- 
come chargeable to the ſaid totonſbip, and that the ſaid Solomon 
N 3 _ Caradice 


IS kh. a . Ak. rn 


a „„ Th. JOS 
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Carad ice hath not gained any legal ſettlement within the ſaid 


townſhip, nor hath produced any certificate ewning him the ſaid 


Solomon Caradice to be ſettled elſewhere ; And thereupon he 


the ſaid Roger Thirnbeck prayeth our warrant to remove and 
convey the ſaid Solomon Caradice to the pariſh or place where 
be the ſaid Solomon Caradice was laſt legally ſettled. | 
And on the ſaid nineteenth day of January in the year 
oreſaid, at Middleton aforeſaid, in the county afore- 


id, Margaret Caradice, grandmother of the ſaid So- 


lomon Caradice, cometh before us the juſtices aforeſaid, 
and upon her oath on the holy gaſpel to her then — nai 


by us the juſtices aforeſaid adminiſired, depoſeth and ſiuear- 


eth, that fhe the ſaid Margaret Caradice had a daughter 
whoſe name was Alice Caradice, which Alice Caradice 
was never married, and is now dead, and that ſpe the 
ſaid Alice Caradice did bear the ſaid Solomon her ſon, at 


the pariſh of Beetham in the county aforeſaid, and that the 
ſaid Solomon hath been carried or gone about the country ever 
fince in a ſlate of vagrancy, that is to ſay, wandring and beg- 


ging, and doth now inhabit in the ſaid townſhip of Middleton 
with William Caradice grandfather of him the ſaid Solomon. 

Whereupon, and on due conſideration had of the premiſes, 
we the juſtices aforeſaid, on the 7 en nineteenth day of January 
in the year aforeſaid, at Middleton aforeſatd in the county 
aforeſaid, de make our warrant under our hands and ſeals in 
the form and words following ; that is to jay, ¶ Here ſet forth 
the warrant of removal. | 


And afterwards, on the rwenty-fir/? day of January in the 


year aforeſaid, at Middleton aforeſaid in the county afore- 
ſaid, the ſaid Roger Thirnbeck, overſeer 'of the poor afore- 


ſaid, cometh before us the juſtices aforeſaid, and upon his dath- 


on the holy goſpel to him by us the ſaid juſtices adminiftred, depo» 
ſeth and fweareth, that on the twentieth day of January in 
the year aforeſaid, he the ſaid Roger Thirnbeck did remove 
and conuey the ſaid Solomon Caradice from and out of the 
ſaid townſhip of Middleton to the ſaid pariſh of Beetham, 
and him the ſatd Solomon Caradice, together with à true 


copy of our warrant aforeſaid, did deliver to O. P. overſeer of 


the poor of the pariſh of Beetham aforeſaid, at the pariſh of 
Beetham aforeſaid in the county aforeſaid. In witneſs where- 
of, we the ſaid juſtices, at Middleton aforeſaid in the county 


b a the twenty-firſt day of January in the year afore- 


aid, to this preſent record do ſet our ſeals. | | 


And to this may be annexed the order of removal, con- 


firmed at the ſeſſions on appeal, or not appealed againſt. 
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ſeſſions, and the other . by the n 


ceiving a perſon ſent by warrant of removal. On which 
this caſe happened: M. 28 G. 2. K. and Davis. Indict- 
ment for refuſing to receives pauper, ſent by order of 
two juſtices to the liberty of the Tawer, 1 Plea, not guilty: 
Verdict againſt the defendant. It was moved in arreſt of 


method of puniſhment, to wit, a fine to be levied by war- 
rant of diſtreſs in a ſummary way, that ſhould be ſtrictly 
purſued. Denniſon J. If a ſtatute create a new offence, 
and give a puniſhment, that rule muſt be followed; but 
if the offence was before at common law, and a new pu- 


niſhment only given, it is indictable alſo. 80 if one ſta- 
puniſhment, the proſecutor has his election. This was 
have been indicted on the 13 & T4 C. 2. c. 12. or what 


between the pafling thoſe acts? But the 3 W. c. 11. 
does not relate to removals from pariſh to pariſh, but from 
county to county; and therefore there is no remedy but 


has power given him to make an order, and direct it to 
an inferior miniſterial officer, and he diſobeys it, if there 
pe no particular remedy preſcribed, it is indictable. And 
judgment was given againſt the defendant. To which 
may be added, that the ſtatute of 13 & 14 C. 2. c. 12. 


requires in expreſs words, that ſuch afficer refuſing ſhalt | 


fy bend aver to the affixes or Aus there to be N 
1 
If the 2 removed returns of his own ae, with- 


out a certificate; the aforeſaid act of the 13 & 14 C. 2. 


c. 12. and alſo the vagrant act of the 17 G. 2. c. 5. have 
directed that he ſhall be ſent to the houſe of — nm 
according as is above expreſſed. In the caſe of Baldwin 
and his wife againſt Blactmore, quis E. 31 G. 2, 


ok order was not 


= And it may be proper to have duplicates; one ons at the | 


By the 3 2 c. PT. as aforeſaid, ede is a ee of 1 
51. inſticted on the ee or overſeers not re- 


judgment, that the 3 W. c. 11. having directed another 


tute give one puniſhment, and another ſtatute give another 
an offence before the 3 V. Such a pariſh officer might 


would have become of a pauper in caſe of diſobedience. 


by indictment, r— Her J. In all caſes where a juſtice 


Baldwin and his wife were remoyed b 5 0 order of two juſ- 
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for the county. of Lancaſter, he iſſued his warrant to bring 


them before him; who being accordingly: brought, and 


the facts fully proved upon oath, he committed them to! 
the houſe of correction, until they ſhould he diſcharged 


from thence by due courſe of law. Upon the trial of this 


cauſe, there was a verdict for the plaintiff, and 18. da- 
mages, ſubject to the opinion of the court, on the two 
following queſtions: 1. Whether there ought not to have 
been a previous conviction of vagrancy. 2. Whether the 
wife could be convicted of vagrancy, or be liable to. be 
ſent to the houſe of correction for returning without a 
certificate, as ſhe only accompanied and reſided with her 
own huſband. On the argument of this cauſe, lord 
Mansfield intimated, that it would be a very right thing 
to compromiſe this matter; and he defired to be informed 
how the uſage had been, about ſending the wife to the 
houſe of correction with the huſband : (tho' it would not 
indeed, as he obſerved, alter the law.) Afterwards, this 
caſe being mentioned as ſtanding for the opinion of the 
court, Mz Norton (for the defendant) faid, he had ſeve- 
ral certificates of its being the practice, for juſtices to 
commit the wife, as well as the huſband, for returning 
to the pariſh from whence they have been removed, al- 
tho? ſhe ſo returned with her huſband. Lord Mansfield 
delivered the reſolution of the court : He obſerved, that 
it was manifeſt the juſtice had not acted intentionally 
wrong. And it is plain that the jury were of that opi- 
nion, as appears by their giving only 1s. damages, The 
court would gladly therefore have leaned towards excuſing 
this gentleman from fuffering for what he had honeſt] 
and without any bad intention done, if they could have 
found him juſtifiable by any legal excuſe. But there is 
one fatal objection to his proceeding, which we cannot 
get over, and which puts all the other points out of the 
caſe; and that is, that the warrant of commitment is il- 


legal. The legality of the warrant depends upon two 


acts of parliament, or at leaſt upon one of them. For 
there are two acts of parliament, upon one of which two 
this warrant muſt be founded; tho' it doth. not appear 
upon which of the two the juſtice proceeded. Theſe two 
acts are, the 13& 14 C. 2. c. 12. (a law made before 
the certificates under the late acts exiſted ;) and the 17 
G. 2. c. 5. (which relates to perſons returning without 
bringing ſuch a certificate.) Now the warrant is not 


within the former of theſe acts: The commitment is, ti 


eiſcharged by due courſe of law; whereas upon * 
2 c | : no py 


on, 
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ſhould have been, to the houſe of correction, there to be 


puniſhed as a vagabong, or, to a publick workhouſe, there 


to be employed in work and labour. Nor can this warrant 


be good on the latter act; becauſe the power given to the 


juſtice by that act is, to commit ſuch offenders to the 

ſe of correction, there to be kept to hard labour for any 
time not exceeding one month : Whereas" this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
ciſe limited time as the act directs. Therefore the war- 


rant of commitment is totally illegal; and conſequently, 


the plaintiff is intitled to the damages that he has reco- 
vered. Burrow. 595. | 

Note, It ſeemeth adviſable, if the party returns with- 
out a certificate, not to ſend him to the houſe of correc- 
tion till the time for appealing againſt the order of re- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 
main in ſuch pariſh where he eught to be ſettled, he ſhall be 
ſent to the houſe of correction. And the 17 G. 2. ſays, 
All perſons who ſhall unlawfully return to ſuch pariſh or 


place from whence they have been legally removed by or- 


der of two juſtices, ſhall be ſo ſent to the houſe of cor- 
rection. It is true, the order may be ſuppoſed legal till 
reverſed : But it may put the pauper to great inconve- 
nience, in removing his goods, family, and trade; and 
then returning (poſſibly) after the next ſeſſions. 


33. Order of removal of a certificate perſon. 


As it will appear from what hath: been ſaid under the 
former head, concerning the renioval of poor perſons 
having no certificate, that in moſt. of the books there are 
many bad orders; fo it will appear alſo from thence, and 
from what will be ſaid under this head, concerning the 
removal of certificate perſons, that as to this kind of re- 
moral there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 
of the 5 G. 2. for there are objections which go to the 


very eſſence and ſubſtance of the order, eſpecially the 


want of proper. adjudications, either that the party is 
become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
or both: for a judgment without adjudging, is a contra- 
diction; and where there is no judgment, there is in 
ſtriẽtneſs nothing to appeal againſt, but only an order 
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that the pariſh ſhall receive and provide for a perſon, wha 
for ought appears doth not belong to them. 

By the 9 
into any pariſb or place, t 
ficate io one of the churchwardens or over ſcers there, ſuch 
certificate ſhall oblige the pariſh or place granting the ſame, 
10 receive and provide for the perſon mentioned in the ſaid 


certificate, tagether with his family, as inhabitants of that 


pariſh, whenever they ſhall happen to become chargeable to, or 
be farced to ast relief of the pariſh, townſhip, or place, to 
which ſuch certificate was given ; and then, and not before, 
it ſhall be lawful for any ſuch perſen, and his children, though 
born in that pariſh, not having otherwiſe acquired a legal 155 
tlement there, to be removed, conveyed, and ſettled in the 
ory or place from whence ſuch certificate was brought, 


» 1. ? 
And by the 3G. 2. c. 29. When any overſeer or other 


perſon ſhall remaue back any perſons or their families, reſiding 


under a certificate, and hecoming chargeable, to the pariſh. ar | 


place to which they ſball belong; ſuch overſeer or other. per: 
fan ſhall be, reimburſed ſuch reaſonable charges as they may 
have been put unto in maintaining and removing, ſuch per- 
ſons, by the churchwardens or overſeers of the place ta which 
ſuch perſons are removed; the ſaid charges being firſt aſcer- 
tained and allowed of by one er mere juſtices for the county 


or place to which ſuch remaval ſhall be made; which ſaid | 


charges, ſo aſcertained and allowed, ſhall, in caſe of refuſal 
of pa _ 1 levied by diſtreſs and ſale of the goods of the 


churchwardens and over ſeers of the place to which ſuch certi- 


feate perſon is removed, by warrant of ſuch juſiice or juſtices, 


KS 


Form of an order of removal of a certificate perſon. 


To the churchwardens and overſeers of 


| | the poor of the pariſh of Orton in the 
| ſaid county of Meſimorland, and to the 
Weſtmorland. 9 churchwardens and overſeers of the 
ä poor of the pariſh of Penrith in the 

county of Cumberland. | 


HEREAS complaint hath been made by the churchwar- 

dens and overſeers of the poor of the pariſh of Orton 
aforeſaid in the ſaid county of Weſtmorland, unto us whoſe 
names are hereunto ſet, and ſeals affixed, being two of his ma- 


morland, 


Jefty's juſtices of the peace in and for the ſaid county of Weſt- 


& O M. c. 50. If any perſon who ſhall came 
ere to reſide, ſhall deliver a certi- 
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morland, and one of us of the quorum, that John Thomſon, 


Mary his wife, Thomas their ſon aged eight years, and Agnes 
their daughter aged four years, having for ſome time laſt paſt 


dwelt in the pariſh of Orton aforeſaid, being allowed fo to do 
by reaſon of a certificate bearing date the. — day » 
in the year of our lord 
and B. C. churchwardens, and A. O. and B. O. overſeers 
of the poor of the ſaid pariſh of Penrith, attefled by A. W. 
and B. W. two credible witneſſes, and allowed by J. P. and 
K. P. eſquires, two of his majeſty's juſtices of the peace for the 
faid county of Cumberland, according to the directions of the 


ſeveral acts of —— in ſuch caſe made and provided, are 


become chargeable to the ſaid pariſh of Orton; And whereas it 
appears to us, as well upon the oath of the ſaid John Thom- 
fon as otherwiſe, that neither they the faid John Thomſon, 
Mary bis wife, Thomas and Agnes their children, nor any 
F them, have gained any legal ſettlement ſince the date of the 


aid certificate : Whereby, and upon due conſideration had 'of 
the premiſſes, it — to us, and we do hereby adjudge, that 
T 


the ſaid John Thompſon, Mary his wife, and Thomas 
and Agnes their children, are become chargeable to the ſaid 
pariſþ of Orton, and that the place of the laſt legal ſettlement 
of them and every of them is in the ſaid pariſh of Penrith in 
the ſail county of Cumberland: T heſe are therefore to require 
you the ſaid churchwardens and Se of the poor of the ſaid 
pariſh of Orton, or ſome or one of you, to convey the ſaid 

ohn Thomfon, Mary hir wie, and Thomas and Agnes 
their children, from and out of your ſaid pariſh of Orton, to 
the ſaid pariſh of Penrith, and them to deliver to the church- 
wardens and overſeers of the poor there, or to ſome or one of 
them, together with this our order, or a true copy thereof, at 
the ſame time ſhewing to them the original; And we do alſo 
hereby require. you the ſaid churchwardens and overſeers 7 the 
oor of the ſaid pariſh of Penrith, to receive and provide for 


them as inhabitants of your pariſh, Given under our hands 


and ſeals the———— day /, —in the year of our lord 


© Mllowed by J. P. and K. P. eſquires, two of his majeſty's 
Juftices of the peace] H. 9 An. K. and 3 Order for 
removing a certificate perſon, not ſetting forth that it was 


allowed by two Juſtices, but adjudging the pariſh which 


granted the certificate to be the place of the laſt legal ſet- 
tlement. By Mr. J. Prolyn; The order is good, for it 


ets out that the pauper came by certificate, and adjudges 


that he was actually chargeable, and that Newton was 


the place of his laſt legal ſettlement, he having gained no 


ſettlement 


4 


under the hands and ſeals of A. C. 
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ſettlement elſewhere ſince; which ſets out the whole rea- 
ſon of their judgment, and would make the ſettlement 
good, if there had been no certificate. Seſſ. C. V. 1. 


” _— W 


40. | 

M. 7 G. Barleycroft and Cole-overton. Order of remo- 
val of a certificate perſon ; It was not ſaid that the certi- 
ficate was atteſted, but only that it was allowed. But by 
the court, The atteſtation is by the ſtatute made previous 
to the allowance; and therefore when they ſay it was al- 
lowed according to the act of parliament, we muſt intend 

it was atteſted, for otherwiſe it could not be fo allowed. 
And the order was confirmed. Str. 402. 


Are become chargeable] E. g An. Q: and Brumſtead. An 
order of two juſtices for the removal of a man that came 
into a pariſh by a certificate, was quaſhed upon this ex- 

ception ; It was ſaid in the order, that they removed 
him, becauſe he was likely to become chargeable: And the 
whole court were of opinion, that the juſtices cannot re- 
move a perſon that comes into a pariſh by certificate, till 
he is actually chargeable to the pariſh. 2 Salk. 530. 
H. 4 G. Teelby and Willerton. The juſtices remove a 
certificate woman, being {#ely to become chargeable. But 
by the court; She is by the ſtatute not removable, till 
ſhe actually becomes chargeable. And the order was 
quaſhed. Str. 77. 0 TE 


And we do hereby adjudze] T. 2 An. Maldon and Fleet- 
wick. An order was made, reciting, that whereas com- 
plaint hath been made unto us, that ſuch a perfon, who 
is lately come into the pariſh with a certificate, is actually 
chargeable to the pariſh ; theſe are therefore to require 

ou to remove: And quaſhed, for that there was no ad- 
judication. 2 Saf. 530, | 

T. 15 G. 2. K. and Great Bedwin, Order of removal 

of a certificate perſon, in which there was no complaint 
of the churchwardens or overſeers, nor any adjudication 
that the certificate perſon is actually become — 
On appeal, the ſeſſions in purſuance of the 5 G. 2. amend 
the order in theſe particulars, as matter of form only, and 
inſert in the ſaid order ſuch complaint and adjudication. 

And now the queſtion was, whether theſe amendments 
went only to matter of form, or to the ſubſtance and me- 
rit of the order? By Lee Ch. J. There has been but one 
caſe in this court on this act ſince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ftrong caſe againſt the power of amending. For _ | 
l J mt 
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mtiſt be a complaint from the ovetſcers, otherwiſe the juf- 
tices have no power to remove; and a certificate perſon. 
muſt be adjudged to be actually chargeable, otherwiſe he 
cannot be removed : And theſe amendments might be the 
real merits on which this caſe depended." And it would 
be adetrimental conſtruction of the act, to take it ſo large- 


ly ; and would be giving the ſeſſions an original juriſ- 


diction. And quaſhed by the whole court. S/. C. V. 2. 
142. Str. 11 9. | | 

But after all. it doth not appear, how it becomes ne- 
ceſſary in the order of removal, to take any notice of the 
certificate at all, or to make any further ut: of it than as 
evidence to the juſtices of the ſettlement : And if it is not 
neceſſary to recite it, it is better to omit the ſame ; becauſe 
a'miſrecital, either in the date, or in the names of the 
perfons, or in any other material parts, will be fatal, for 
that then there will be no ſuch certificate as is there re- 
cited, and the order muſt fall of courſe. And I do not 
ſee, why the form may not be much more plain and fimple, 
by drawing the ſame very little varied from the common 
form of an order of removal of other perfons having no 
certificate, It is true, where the perſons are only 700 
to be chargeable, it is then requiſite to ſet forth in the or- 
der that they have no certificate; for if they have one, 
they cannot be removed till they actually be chargeable. 


But if the order do ſet forth that they are chargeable, in 


that caſe it is not at all material whether they have a cer- 
tificate or not; for in both caſes alike, they are then 
equally removable. And if ſo, then the form may be 
this, both for a certificate perſon, and for a perſon "a 
ing no certificate, who is actually become chargeable : 


Weſtmorland. O the churchwardens and overſeers | 
$54 . the poor of the pariſh of Orton in t 
faid county of Weſtmorland, and to the churchwardens and 
overſeers of the poor of the pariſh of Penrith in the county of 


Cumberland, and to each and euery of them. 


pon the complaint of the churchwardens and overſeers of the 


poor of the pariſh of Orton aforeſaid in the ſaid county of Weſt- 
morland, unto us whoſe names are hereunto ſet and ſeals affix- 


ed, being two of his majeſly's juſtices of the peace in and for 


the ſaid county of Weſtmorland, and one of us of the quorum, 


| that John Thompſon, Mary his wife, Thomas their ſon 


aged 8 years, and Agnes their daughter aged 4 years, have 
come to inhabit in the ſaid pariſh of Orton, not having gained 
a legal ſettlement there, and that the ſaid John Thomſon, 

FE 1 8 | Mary 
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Mary his wife, and Thomas and Agnes their children are 
now chargeable to the faid pariſh of Orton; Mie the ſaid juſ- 
tices, upon due proof made thereof, as well upon the examina- 
tion of the ſaid John Thomſon upon oath, as otherwiſe, and 
likewiſe upon due conſideration had of the premiſſes, do adjudge 
the ſame to be true; and we do likewiſe adjudge, that the laws 
Ful ſettlement of them ihe ſaid John "Thomſon, Mary his 
wife, and Thomas and Agnes their children, is in the ſaid 
pariſh of Penrith in the ſaid county of Cumberland: Me do 
therefore require you the ſaid churchwardens and overſeers 
the poor of the ſaid pariſh of Orton, or ſome or one of you, to 
convey the ſaid John Thomſon, Mary his wife, and Thomas 
and Agnes their children, from and out of your ſaid pariſh of 
Orton, 10 the ſaid pariſh of Penrith, and them 12 deliver io 
the churchwardens and overſcers of the poor there, or to ſome or 
one of them, together with this our order, or à true copy there- 
, at the ſame time ſhewing to them the original; And we do 
2 hereby require you the ſaid churchwardens and overſeers of 
the poor of the ſaid pariſh of Penrith, to receive and provide 
for them as inhabitants of your pariſh. Given under our hands 
and ſeals the —day of: in the year of the 
reign of his ſaid majeſiy king George the third. 


It doth not appear what ſhall he done, if a certificate 
perſon, after having been removed, ſhall return with a 
new certificate; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſhall again become 
chargeable. It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the pariſh 
officers, in order that they may get rid of him. If a 
new certificate ſhall intitle him to return, this kind of 
practice may be fruſtrated, Upon a removal, the certi- 
ficate is at an end. But the pariſh may grant him another. 
And there is no law which ſeemeth to give power to any 
pariſh to refuſe him. But this is a caſe not likely to hap- 
pen frequently; becauſe the pariſh granting the certificate 
muſt pay the charges of removing ſuch certificate perſons 
when chargeable, and of their maintenance in the mean, 
time. | | +: 


iii. Appeal againſt the order of removal. 


1. All perſons who think themſelves aggrieved by any ſuch Power of appeal · 


judgment of the ſaid two juſtices, may appeal to the juſtices of ins · 
* 1 the Yo county, at their next quarter ſeſſions, +4 
Fall do them juſtice according to the merits of their cauſe. 13 
& 14 V- 1. © 12+ b 4 | | 
| EE . And 
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And by the 8 & 9 M. c. 30. The appeal againſi any or- 
der of removal of any poor perſon, ſhall be had, proſecuted, 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh,  town- 
ſhip, or place, from whence ſuch poor perſon. ſhall be removed, 

r 


doth lie, and not elſewhere. 


All perſons who think themſelves aggrieved] E. 4 V. K. 
and Hari field. Two juſtices removed Nicholas Welle, from 
the pariſh of 2 to the pariſh of Frampfield ; from 
which order, Wells the party himſelf, and not the pariſh, 
appealed: It was objected, that the party himſelf cannot 
appeal, becauſe the appeal is given only to the pariſh ag- 
grieved : but by the whole court, The party may appeal 
as well as the pariſh: Carth. 222. e \ 

T. 4 G. XK. and Almonbury. An order of two juſtices 
is quaſhed zt the ſeſſions upon appeal, without ſaying, 


at the appeal of the party grieved. And the court inclined 


to quaſh the order for this fault, till they were informed 
the precedents were moſt of them ſo, and for that reaſon 


and that only, as Pratt Ch. J. declared, the order was 


confirmed. Str. 96. 


At the next general or quarter ſeſſions] E. 2 G. 2. K. and 
Norton. Exception was taken to an order of ſeſſions, for 
diſcharging an order of removal, becauſe the juſtices order 
was dated June 21, and the ſeſſions order was not till 


Michaelmas ſeſſions following, ſo that Midſummer ſeſſions 


intervened. To this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
ſeſſions after the parties find themſelves aggrieved, which 
is not till the removal: and for ought appears Michaelmas 
ſeſſions might be the next ſeſſions after the grievance. 
And ſo it was held in the caſe of Milbrost and St. John's 
in Southampton, M. 1 G. To which the court agreed, 
and the ſeſſions order was affirmed. Str. 831. 


T. 11 V. K. and Langley, It was moved to quaſh an | 


order of ſeſſions, becauſe the juſtices had adjourned the 
appeal from one ſeſſions to another, and fo the determi- 
nation upon the appeal was not at the next quarter ſeſ- 
ſions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salk. 605. Comb. 365. | 

But where the ſeſſions itſelf is adjourned, the ſtyle of 


the ſeſſions ought not to run at ſuch a ſeſſians held by adiourn- 
ment, but the time of the firſt meeting of the ſeſſions ought 


to 
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to be ſet forth, and that the ſame was continued to ſuch 
further time by adjourhment: As in the caſe of ©, and 
the inhabitants of Hindercleave: An order made at the ge- 
neral quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 
next general quarter ſeſſions, for it might be that the ſeſ- 
ſions was begun, and continued by adjournment before 
the order was made. Vin. Seſſ. T. 4. | 
H. 20 G. 2. K. and Polſtead. Appeal was made to the 
quarter ſeſſions in Suffolk held April 7. 1746. againſt an 
order of removal. The ſeſſions was adjourned to April g. 
at Woodbridge, where for want of a ſufficient number of 
juſtices nothing could be done. April 11. a ſeſſions is 
held at Ipſtbich, and adjourned to the 14th at Bury, where 
the appeal was allowed. It was moved to quaſh the order 
of ſeſſions, as made without juriſdiction, the ſeſſions end- 
ing for want of an adjournment at Woodbridge. And of 
that opinion was the court; for the words in the 2 H. 5. 
c. 4. and more often if need be, were never conſidered as 
giving more than one original ſeffions in a quarter, but 
\ only impowering adjournments. "The country muſt take 
notice of adjournments, but are not ſuppoſed to expect a 
new ſeſſions till the uſual time. And the order of ſeſſions 
was quaſhed, Str. 1263. 8 
T. 15 G. 2. Roode and North Bradley. A perſon was 
b | removed from Roode to North Bradley. North Bradley gave 
ö notice of appeal; on which Rozde took him back, but 
5 however got their order confirmed at ſeſſions. The next 
; ſeſſions ſet both aſide as fraudulent, And now Rycde in- 
a ſiſted, that the order was good, as not being appealed 
$ from at the next quarter ſeſſions: And as to the other, 
kj that it was not in the power of one ſeſſions to ſet aſide the 
g act of the other. All btn now before the court, they 
7 quaſhed the firſt order, as being properly quaſhable on 
appeal ; and would not take notice, that it was not at 


1 the next ſeſſions after ſervice of the order, which being 
e in the caſe of a recent appeal, they would ſuppoſe to 
7 | have been ſerved too late for an appeal to the next ſeſſions. 
2 | And as to the order of confirmation, they quaſhed that, 
* as not being made on any appeal, and conſequently with- 
* out juriſdiction, and at the ſame time quaſhed the latter 
| part of the ſecond ſeſſions order, which reſcinded that 
f confirmation, as not being properly before them. Str. 
2 . U - | 


= 8 Vol. III. Sc | For « 
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For the county, 1 er riding, from whence the re- 
moval was] E. 13 M. Watford and Wendover. Two ju- 
ſtices of St Albans remove a poor perſon to Wendover. 
Mendover appeals to the ſeſſions at Se Albans, where the 

order was confirmed. By the court; The appeal ought 

to have been to the ſeſſions of the county, and not of the 
corporation; and as it was, it was coram non judice. 2 

Salk. 490. Wen Par e K 

And in the caſe of Malden, M. 11 An. By Lord Par- 1 
ker, where there is a town corporate that hath ſeſſions of ; 
its own, and the juſtices within that town make an | | a 
order there, if the parties will appeal, they muſt appeal þ 
b 
2 


* 


to the county ſeſſions, and not to their own ſeſſions, for 
then there would be an appeal ab eodem ad eundem, there 
being, it may be, the ſame juſtices ſitting, who made the 


order. Caf. of S. 10. | B 5 
And by the ſtatute of the 17 G. 2. c. 38. In all cor- 2 
porations or franchiſes, who have not four juſtices, per- _ 
fans aggrieved may appeal (if they think fit) againſt any T4 
orders of the juſtices, to the next ſeſſions of the county. abs 
1 5 0 5 | br pains » F 

Notice of appea! bi 2. No appeal from any order of removal ſhall be | proceeded 8 
ußon, unleſs wor Hf notice be giuen by the churchwardens or bi 
© overſeers ¶ the pariſh or place | appealing unto the church- 
war dens or overſeers of the pariſh ar place, from which the re- as 
novel ſhall be; the reaſonableneſs of which notice ſhall be de- 2 
termined by the juſtices at ibe quarter ſeſſions to which the ap- * 
peal is made; and if it ſhall appear to them, that reaſonable to 
time of notice was not given, then they ſhall adjourn the appeal 5: ab 
to the next quarter 4 and then and there finally deter- 2 
mine the ſame. 9 G. c. 7. ſ. 8. ei Vt * 
Reaſonable notice] It is not expreſſed in the act, that this 4 C 
. notice ſhall be in writing; but the court will better judge app 
of the reaſonableneſs of it, if it ſhall be in writing: And waz; 
... ß 8 was 

5 * 4 | & 3 f the 
2 the churchtwardems and overſeers of the poor of the pa- wor 
- riſb of = in the county of —. OOO chil 
This is to give notice to you and every of you, that we the the 
.churchwardens and overſeers of the poor of the pariſh of —— _ cial] 
in the county of ——=— do intend at the next quarter feſſians ſam 
F the peace te be holden for the, ſaid county of —— to' com- orde 
mence and proſecute an appeal againſt an order of J. P. and cluſt 
K. P. efquires, two of his majeſty's juſtices of the peace for the a And 
taid county fer aud concerning the removal f 5 45 

Ba 2 „ 20 | | hf 
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= our aid pariſh of — Witneſs Our hands this — 


0 — ; 
| | = " { Churchwardens. 
Fi F. ou gers of the 
G. H. 8 pr.. 


3. H. 12 An. Malendine and Hunſdon. Two juſtices Order not ap- 

by an order ſend ſome poor perſons to Hunſdon. Two ap 
juſtices there by an order ſend them back again. By the ; 
court; They ought to have appealed, and not ſent them 

back; and held the order of the firſt two juſtices to 

be good, becaufe there was no appeal N it Fol. 

272. N 6. 0 | 1 5 
17. 12 V. Chalbury and Chipping Farringdon. A perſon 
was removed by order of two juſtices from a. pariſh in - 
Warwickſhire to Chalbury in Oxfordſhire, from thence by 
order of two juſtices to Chipping Farringdon in Berkſhire: + 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged, Which Holt 
Ch. J. agreed: For ſending the poor man to another 


4 place, is falſifying the firſt order, which cannot be done, 
2 but by appeal; for the order of two juſtices is a deter- 
- mination of the right againſt all perſons, till t be re- 
- verſed : Chalbury ſhould have appealed from the JYarwick- 
- ſhire order, and got that ſet aſide, and ſent the man 
- back thither; and the juſtices. there ſhould have ſent him 
le to Chipping Farringdon. Therefore the latter order was 
a naught." 2 Salk. 488. | 
be E. 5 G. 2. X. and Northfeatherton. Two juſtices made 
an order, by which they removed a man, his wife, and 
"8 4 children naming them, to Featherton; and there was no 


. appeal. Afterwards Featherton finds out that this woman 
. | was not the, wife, for that the man, tho' married to her, 
2 was married before to another woman, and conſequently 
the ſecond marriage totally void. And they remove the 
woman by her maiden name to Horſington, and the four 
| children. thither alſo as baſtards, Horſington appeals; and. 
81 the ſeſſions upon hearing the matter ſtate the caſe ſpe- 

cially, that this woman and the 4 children were the 
i ſame with the woman and children removed by the firſt 
order, and gave judgment that the firſt order was con- 
1 cluſive, and thereupon quaſhed the faid ſecond order, 
x And by the court; They have flipped their opportunity, 


Fo. : and the firſt order not appealed againſt is concluſive. & J. 


2 M. 16 C. 


— 


404 


M. 16G. 2. Nympsfieldand Woodchefter. In 1731, a man 
and his wife were removed from Nympsfield to Moodebeſter, 
and there was no appeal. They had afterwards returned 
to Nympsfield, and had there' three children, who were 


now ſent from Nympsfield to Waodchefter together with the 
father. And upon an appeal as to the children, it was 


Seſſions to pro- 
ceed upon the 
merits. 


offered to give in evidence, that the man had a former 
wife, and conſequently. the children born at Nympsfield 


were as baftards ſettled there. The ſeſſions refuſed to 


let W/oodchefter go into this evidence, being of opinion, that 
Moodcheſler was concluded by the firſt order unappealed 
from, and that it made no difference that the children 


were born afterwards. - The court, on debate, confirmed 
both orders: for the marriage being eſtabliſhed by the firſt 


order, the ſettlement of the children (which is derivative) 
follows of courſe ; and can no way be impeached, but by 
entering into the merits of the firſt order, which hath been 


acquieſced in. And nothing is more eſtabliſhed, than that 


an order unappealed from is concluſive, Str. 1172. 
4. By the aforeſaid ſtatute of the 13 C14 C. 2. it is 


expreſſed, that the juſtices upon the appeal, ſhall do to 


the parties juſtice according to the merit of their c 


"IC 
And hy the 5ö C. 2. c. 19. On all appeals =P ſeffions 


againſt the judgments or orders of any juſtices of the peace, the 
Juſtices there ſhall cauſe defetts e form to be rectiſted and 
amended, without any coft to the party, and after ſuch amend- 
ment ſhail proceed to hear the truth and merits F the canſe. 
T. 8 & 9 6. 2. K. and the juſtices of We:/lmorland. 
Order of two juſtices of the LE 1 a poor 
family. Appeal to the ſeſſions of the county, at which 
only four juſtices were preſent, who were equally divided; 
ſo no determination was made, nor the appeal adjourned. 
A mandamus was directed to all the juſtices of the count 
in general, to proceed on the appeal. It eme 
that at ſuch a ſeſſions an appeal was lodged, and that four 
juſtices only attended, two whereof were intereſted in the 
queſtion, the other two were divided in opinion. It was 


agreed on all hands that this return was very odd, and not 


to be ſupported. Sir Thomas Abney objected, that the writ 
of marndanus was bad, and ought to be quaſhed, for that 
it doth not appear, that the appeal was before them; and 
that, for ought appears, the mandamus requires the juſti- 


ces to do an impoſſible thing, ws. to proceed on an ap- 


peal not before them, ſince the appeal being lodged at a 
former ſeſſions, was not continued ever to the ſubſequent 
OL bn ; ſeſſions, 


. 


. 


Ss 


ing of more juſtices, the matter might have been de- 
termined. By Hardwicke Ch. J. the queſtion is, Whe- 


| mended it to Sir Thdmas Abney to adviſe his clients to 
proceed on the appeal, or return the continuances; and 


the pauper in the mean time running away, nothing 


| ſeffions made an order, on an appeal from an order of re- alter tbeit order 


The ſeſſions is all as one day, and the juſticeg may alter 
their judgment at any time, whilſt it continu 
ſhould not have returned the yacated order, but only the 


peal concerning the ſettlement of any poor perſon, or upon any 
Proc, before them there to be made, of notice of any ſuch ap- 


in their diſcretion ſhall be thuught moſt reaſonable and juſl; 10 
be paid by the churchwardens, overſeers, or any other perſon, 
againſt whom fuch appeal fhall be determined, or by the perſon 

bat did give ſuch notice" and if the perſon ordered to pay fuch 

e, ſhall” rue our of. "the 8 of the ſaid court, any 
J 93 b 
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ſeſſions, and therefore was by law gone. Mr. Robinſon 
on the other ſide ſaid; that it was not uſual in ſuch caſes 
to return the continuance; but that if in fact there was 
no ſuch continuance, the fault was in the juſtices, who 
ought to have | adjourned the appeal, till by the com- 


ther there is a poſſibility of the juſtices proceeding in 
this appeal ? He thought, if there was not, as there would 
be a failure of juſtice in this reſpect, an information 
ought to go againſt the juſtices who were at the ſeſ- 
ſions. He ordered the caſe to ſtand over, and recom- 


ſeemed at length inclined, if they did not comply, to 
grant a peremptory mandamus. Seſſ. C. V. 2. 193. But 


further was done. | 
6. M. 3 An. St Andrew's and St Clement's Danes. The The joflices may 
moval, and afterwards the ſame ſeſſions vacated it by a 2 og: 
ſubſequent order; and a certiorari being brought, both or- 
ders of ſeſſions were returned thereon. - By Holt Ch. J. 


but they 


latter; for the effect of the court's ſetting aſide the firſt 
order is, that it ceaſeth to be an order, and conſequently 
ought not to be returned as an order vacated by another 

FS: 1 but it ſhould have been annulled and made nothing, 

2 Salk. 494, 606. NM 

| 7 And for the more effetual preventing of vexatious rema= Coſts on the ap- 
vall and frivelous appeals, the juſtices in ſeſſions upon any ap- Peal. 


pen to have been given by the proper officers to the church- 
wardens or overſeers of any pariſh or place (though they did 
not afterwards profecute ſuch appeal), ſhall at the ſame ſeſſians 
order to the party in whoſe behalf ſuch appeal ſhall be de- 
termined, or to whom ſuth notice did appear to have been 
given, ſuch cofts and charges im the law, as by the ſaid juſtices 


Jjuſtics 


40 


be reimburſed. 


Order confirmed. 9. M. 134 Long) and Stony 9% By Holt Ch. 
e appeal, J. and the court; e 
5 u 


juſtice where fuch perſon ſhall inhabit, ſhall on requeſt to hi 


Maintenance to 


Poor. Remo.) 


made, and a true copy F | the order for the payment of ſuch | 
cofts produced, and proved by ſome Wine witneſs on oath, 
his warrant cauſe the fame to be levied by aiftreſs ; and 


by 
if mo ſuch 440 can be had, ſhall commit ſuch perſon to the 
7 L 


common gaol, there to remain by the fpace of 20 days. 8 & 
9 W. . 39. f. 3. e e ee ot 
MM. 5 G. 3. X. and the juſtices of the county of Nottingham. 
A mandamus was granted for the juſtices to give coſts to 
the party in whoſe favour the appeal had heen determin- 
ed; yet upon their return of it, the court held it reaſon- 


able for them to have the power of judging whether coſts 


. : . 


of mandamus. Nel. Poor. gt oe X 
8. For the preventing of vexatious removals, if the juſtices 
ſhall at their quarter ſeſſions,” upon an appeal before them there 
had, concerning the ſettlement of any poor perſon, determine in 
favour of the appellant, that ſuch poor perſon was unduly re- 
moved, they ſhall, at the ſame quarter ſeſſions, order and award 
to ſuch appellant, ſo much money, 45 all appear to the aid 
ſuſlices to have been reaſonably paid by the pariſh or other place 
on whoſe behalf ſuch appeal was made, towards the relief of 
ſuch poor perſon, between the time 75 ſuch undue removal, and 
the determination of ſuch appeal ; the ſaid money 

4 be recovered in the ſame manner as tofts and charges upon an 
mw are- 1 be recovered by the ſtatute of the 8 & g W. 
2 E. 3 2 4. 95 Mary's Nottingham and Xirklington. Mo- 
tion for a mandamus to the juſtices of the town and county 
of Nottingham, commanding them to allow the pariſh of 
Kirklington the expence and charges their officers had 
been put to, in keeping a poor perſon from the time 
of his removal, till the order was diſcharged by the 
ſeſſions upon appeal. And a mandamus was granted. 
Se. C. V. 2. 67. 8. wo N 


ſhall be allowed or not, and thereupon quaſhed the writ 


burt; If on appeal to the ſeſſions an order be 
diſcharged, that judgment binds: only between the parties: 
But when upon appeal an order is confirmed, that is con- 


cluſive to all perſons as well as to the parties; for it is an 


"adjudication that this is the place of the party's laſt legal 
| ſettlement. wn Oy HEAD) Wer ane 


M. 10 W. Harriw and Riſelip. A perſon comes into | 


Harrow, and being likely to become chargeable, Was re- 
moved to Riſelip. Riſelip appealed ; and upon the appeal he 
was adjudged to be ſettled at Riſelip, Afterwards Riſolip 


diſcovered - 


75 awarded, | 


4 


* 


, A. «nd as At. 4 «4 vil old ad es a7 A a ld 


* 
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diſcovered, that Hendon was the place of his laſt legal ſet- 
tlement, and ſent him thither; and the queſtion was, 
Whether after the adjudication upon the appeal, Niſelip 
was not eſtopped againſt all the world, to ſay, that Riſelip 
was not the place of his laſt legal ſettlement. By Holt 
Ch. J. Riſelip is eſtopped to ſay otherwiſe; for if Riſelip 
had not been the very place of his laſt legal ſettlement, 
the juſtices muſt have ſent him back to. Harrow, who 
were firſt poſſeſſed of him, for that reaſon, becauſe they 
were poſſeſſed of him, and he did not belong to Riſelip. 
And now this is in effect the ſame queſtion a ain, namely, 
whether he belongs to Riſelib? Which 408500 has been 
already determined by the juſtices on the appeal who have 
adjudged that he was laſt ſettled at Riſelip. Now this point 
being determined, the appeal muſt be final and concluſive, 
otherwiſe there would be no end of things. 2 Salk. 524. 


3 Salk, 261. 


M. 6 G. Little Bitham and Somerby. A perſon is ſent 
| by order of two juſtices to Somerby, as the place of his laſt 
legal ſettlement. Somerby appeals, and the order is con- 
| firmed. - Soon after, without ſtating that he had gained 
: any new ſettlement, Szmerby ſends him to a third place. 
By the court, An order of reverſal is final only between, 

the two pariſhes ;_ but if it be confirmed, it is final as to 
all the world; and therefore no new ſettlemenWappearing, 

the order of removal froni Somerby muſt be <6 

K. OE. | 9 5 

10. H. 10 V. St. Michael's Bedingham and Ning ſtan Order quathed on - 
Boroſey. Order reverſed on the appeal is concluſive only en gs 3 
F as to the pariſh acquitted, but the firſt pariſh may remove tern the Neg 
again to any pariſh not party to the former removal. tics. 
% | EF 
FT. 9 G. Fe/ton and Carltm. Two juſtices ſend a poor 
perſon from Fo/ton to Carlton, On appeal the order is 
1 | quaſhed; and at three months end, two juſtices, without 
erte any new ſettlement ſince the laſt order, make a, 
new order to remove him from Fon to Carlton a ſecond | 
time. But by the court, The laſt order muſt be quaſhed : W 
| The caſe of Barrow and Ingelſiy, E. 11 An. was at the 
1 diſtance of nine months, but the court quaſhed it, becauſe 


al there could be no inconvenience in putting them to ſhew 

a new ſettlement. Str. 567. : 

3 „ 29 C. 2. Bradenham and Thame. Two juſtices by or- 

8 der of removal, dated December 30, 1754, ſend John Sau. 
* ders and Sarah his wife and for children from Thame to 
ip : Bradenbam, as the place, of their laſt legal ſettlement. 

q : Abe e eee 9 8 4 Brade iu 
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Bradenham appealed to the next (Epiphany) ſeſſions, and 


the order of two juſtices was diſcharged. Afterwards on- 


March 28, 1755, two juſtices make a new order, for re- 
moving Sarah the wife of Jahn Saunders and her children 
from Thame to Bradenbam. Upon appeal, the ſeſſions ad- 


judge the laſt ſettlement of Sarah Saunders and her children 


to be in the pariſh of Bradenham, and confirm the order, 
On removal of theſe four orders into the court of king's 

: bench, Mr. Norten moved to quaſh theſe two laſt orders; 
and cited Feſton and Carlton; and ſaid, the order of re- 
verſal was concluſive between the two pariſhes, that there 
might be an end of things; and that one ſeſſions ſhall not 
counteract and control the acts of a former, unleſs they 
ſtate ſpecially, which they have not done here. By Mr. 
juaſtice Deniſon; The laſt order muſt be quaſhed, We muſt 
take the appeal, on which the original order e 
to be on the merits. The matter has been determined al- 
ready between theſe two pariſhes, and it muſt be conclu- 
ſive. But it is ſaid, there are cafes where there may be a 


new removal, as ſuppoſing there had been one or two years 


diſtance between the two orders of removal, or a ſufficient 
time to gain a new ſettlement; yet the court will not intend 
one gained, unleſs it is ſtated in the order. And in this caſe 


there is noſſuch time. Mr. juſtice Feſter: The firſt order is 
final, unleſs it appears that it was diſcharged for want of 


form. If any ſubſequent ſettlement is gained, it ought to 
appear on the face of the order. If we ſuffer the ſeſſions to 
confirm an order that has been diſcharged by a prior ſeſſions, 
without ſtating any thing new, we deſtroy the principle on 
which the court has always proceeded. Mr. juſtice Wilmot: 
As to the huſbands running away ; nothing can by any poſſi- 
bility be intended on theſe orders ; injuſtice might be done 
by ſuch intendment, for how can we intend one way rather 
than the cther—And the two laſt orders were quaſhed. 


E. 19 G. 2. Oſgathorpe and Diſertb. A perſon was 


removed by oder of two juſtices from Diſertb to Oſga- 
thorps ; which order on appeal was diſcharged. He was 
by a ſecond order ſent from Diſerth to Oſgathorpe as a cer- 


tificate man; and upon an appeal it was ſtated, that the 


firſt removal was before he became chargeable, and the 
ſecond after he became ſo; and the ſeſſions were of opi- 
nion, that the firſt determination was not final between 
the pariſhes, and therefore confirmed the ſecond order of 
removal. It was moved to quaſh theſe two, laſt orders, 
on the authority cf thoſe caſes wherein it hath. been de- 
termined, that a reverſal is final between the. parties. 
But by the court, So it would be, if the ſpecial * 
1 2 1 1 | di 


> 2% 8 8 


. 
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did not appear; a certificated perſon cannot be ſent back, 
until he is actually a charge: a removal before is prema- 
ture: The conſequence of which only is, that he muſt 
be ſuffered to remain till he doth become chargeable, but 
not to make a premature removal final for ever. The 
laſt orders muſt be confirmed. Str. 1256. 5 
E. 30 G. 2. Bentley and Baxterly. Mr. Norton ſnewed 
cauſe, why an order of ſeſſions, confirming an original or- 
der for removal of one Pickering from the pariſh of Baxteriy to 
Bentley, ſhould not be quaſhed. The caſe ſpecially ſtates, 
that the pauper was firſt removed from Baxterly to Storrr- 
bridge, which order, on appeal to the next ſeſſions, was 
diſcharged. Then Baxterly removed to Bentley, and Benut- 
ley, upon appeal offered to give evidence that the pauper 
had gained a ſettlement at Stourbridge, ſubſequent to the 
ſettlement which they acknowledged he had gained in 
Bentley: The ſeſſions refuſed to hear this evidence, be- 
cauſe the ſettlement ſet up in Stourbridge was anterior to 
the firſt appeal made by Stourbridge, and confirmed the 
order of removal to Bentley, —Mr. Norton allowed the ge- 
neral doctrine, that an order confirming is concluſive to 
all, and that an order diſcharged upon an appeal is final 
only between the two pariſhes ; and ſaid, the reaſon was, 
that when a point was once determined by a proper ju- 
riſdiction, it might be at reſt, and not be hawled over 
again and again; that this reaſon was with his client, for 
the evidence offered was the very point which had been 
determined upon the firft appeal. If upon this ſecond 
appeal, the ſeihions had held he was ſettled at Stourbridge, 
there would have been two records repugnant to each 
other. It would be hard to throw the pauper upon Bax- 
terly, as they could not again remove him to Stourbridge ; 
and fo the wrong adjudication of the firſt ſeſſions would 
conclude: for ever an innocent pariſh, — Mr. Mheeler, on 
the other ſide, inſiſted upon the general xule before; and 
ſaid, the pariſh removing take upon themſelves to remove 
to the place of the laſt legal ſettlement at their peril, 
The appellants are at liberty to avail themſelves of every 
legal evidence, to rid themielves of the charge. And if 
it is hard upon Baxterly, that they failed in their evidence 
againſt Stourbridge ; it would be much harder upon Bent- 
ley, that they ſhould be affected by any tranſaction be- 
twixt thoſe two other pariſhes. And he cited the caſe of 
Cirenceſter and Colu St Aldibyn's, as in point, M. 8 G. 2. 
which was thus: A pauper was removed from Minety to 
Coin St Aldwyn's, On appeal, the ſeſſions reverſed that 


order. 
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order. Afterwards the pauper went to Cirencgſier, and 


was removed to Coln $t Aldwyn's. Upon appeal, the ſeſ- 


ſions reverſed this order, becauſe they thought the firft 
concluſive. But by lord Hardwicke Ch. J. I take it to 
be clearly ſettled, where an order of removal is confirmed, 
it is concluſive to all the world; where it is diſcharged, 
it is concluſive only between the two contending pariſhes : 


This diſtinction is reaſonable ; becauſe a third pariſh may 
be able to give better evidence than the other could. 


And the order of ſeſſions was quaſhed,—In the preſent 
caſe : By lord Mansfield Ch. J. An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and deter- 
mined by a court having proper juriſdiction, between all 
proper parties, For the pariſhes and the pauper were the 
only proper parties. It is eſtabliſhing one certain fact, which 
when aſcertained regards all the world, and is not to be 


conſidered in the light of a res inter alics acta. So the 
finding that ſuch a one was the father of ſuch a child, 


or the fact of a marriage, or that a perſon is executor, 
by ſuit properly inſtituted in the ſpiritual court; in all 
theſe caſes, when. the fact is once eſtabliſned by proper 
judges, and between proper parties, it is a truth which 


regards the whole world. But an order diſcharged, is 
only a kind of negative finding, that ſuch a ſettlement is 
not the laſt legal ſettlement. But does this eſtabliſh the 


affirmative, namely, What is ſo? There is all the rea- 
ſon in the world to let in a third pariſh, not party to the 


ſuit, to give what evidence they can; becauſe it would 


otherwiſe open a door to much colluſion between pariſhes, 
The ſeſſions in ſubſtance have ſaid no more than this; 
« Upon the caſe made out to us, the pauper is not ſet- 
cc tled at Stourbridge ;” but this ought not to, conclude 
the third pariſh from giving what evidence they can to 
diſcharge themſelves, —Denſon J. ſaid, The cafe of Coin 
St Aldwyn's and Cirenceſter is in point. Fgſter J. was of 
the ſame opinig Wilmot J. This diſtinction is a ſet- 
tled point, and founded upon reaſon and good ſenſe. 
Where an order is confirmed, it is a ſolemn determination 
that the pauper is ſettled in the pariſh he is removed to, 
which pariſh had full opportunity to ſhew if he was fet- 
tled elſewhere, and might give all the evidence which 
could be expected to diſcharge themſelves, and therefore 
ought ever after to be eſtopped from ſaying he is not their 
pariſhioner. Otherwiſe it is, where the order is quaſhed 


upon appeal: for there they only ſay he is not ſettled in 


5 pariſh to which he is next removed could 
have no opportunity to defend themſelves, and they may 


be 
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be able to produce better evidenee. For nothing is more 
common in ſettlement caſes, than for one pariſh to be 
able to get at evidence, which another pariſh could not 
produce. And the orders were quaſhed, * _ ' 

11. An order of two juſtices, if quaſhed at the ſeſſions Ces 
upon an appeal, for want of form only, is not concluſive concluſive be- 
between the two pariſhes. ' Foley 276. | tween the par- 
12. It was moved for ſetting aſide an order of ſeſſions Mk 
confirming an order of two juſtices upon appeal. But of the court of 
the court would hear nothing of the merits of the cauſe, king's bench. 
the order of ſeſſions being in that caſe final, unleſs 

there had been error in form. 1./entr. 310. 5 
M. 9 An. South Cadbury and Braddin, On appeal to 
the ſeſſions, the court diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, | becauſe the juſ- 
tices do not ſay, whether they. diſcharge it for form, or 
on the merits ; for if it was' for form, the pariſh is not 
bound; but if on the merits, the pariſh in conſequence 
is hereby diſcharged for ever. But by the court ; The 
Juſtices are not bound to expreſs the reaſon of their judg- 
ment, any more than other courts ; but the reaſon of their 
8 e Wyo be collected from the record. Particu- 
larly, | Carry . EE] 

| If the ſeſſions reverſe the firſt order, and that being re- 
moved appears to'be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeſſions reverſe the firſt order, and that being 
removed appears not to be good, we muſt intend it was 
reverſed for form, and affirm the order of reverſal. 

hut if the ſeſſions affirm the firſt order, and that appears 
to be good, we muſt affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeflions affirm 
it, this court will reverſe it, becauſe it appears naught. 
2 Salk. 607. 3 Ws | 

So that the caſe is this: If the ſeſſions by their order do 
oy affirm or quaſh the order of two juſtice and both 

T's bench, the 


the ſaid orders are removed into the 
court hath nothing properly before them to judge upon, 
but the validity of the firſt order of the two juſtices. And 
if that order appears good as to form, and is confirmed by 
the ſeſſions, the court will intend it was confirmed upon 
the merits; If it is good as to form, and guaſhed by the ſeſ- 
fions, the court will intend it was quaſhed upon the me- 
rits; If it is bad as to form, and is confirmed by the ſeſ- 
fions, the court will quaſh the confirmation, becauſe jt 
appears to be erroncous; If it is bad as to form, and is 


quaſhed 


* 


tain each other, 
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quaſhed by the ſeſſions, the court will intend it was quaſhed 
for form. e | | . 5 
But if the ſeſſions, by their order, do not barely affirm 
or quaſh the order of the two juſtices, but ſet forth the 
reaſons of their ſaid order, and ſtate the caſe ſpecially 
thereupon ; then the court will judge upon the caſe fo 
ſtated by the ſeſſions ; that is to ſay, they will judge of 
the law as it ariſes upon thoſe facts ſtated, but not of the 


facts themſelves, for thoſe they will ſuppoſe to have ap- 


peared ſufficiently to the juſtices upon the evidence. 
And this is the method, when the juſtices are doubtful in 
point of law, whereby to obtain the opinion of that court, 


namely, in their order of ſeſſions which confirms or 


uaſhes the order of the two juſtices, to ſtate the caſe 
ſpecially; and then the party which is not ſatisfied, by 


- procuring the ſame to be removed into the king's bench 


by' certiorari, may have it determined there by the judg- 
ment of that court, who will quaſh or confirm the order 
of ſeſſions as they ſee cauſe. | 


AFT ER determination of the appeal, if the order 
is reverſed, there is a difficulty ſometimes in getting the 
paupers back again to the place from whence they were 
unlawfully removed. If they will not or are not able to 
return of themſelves, it ſeemeth that the place where they 
are cannot lawfully be rid of them but by another order 
of the juſtices, ſetting forth the matter ſpecially. As in 
the caſe of Honiton and South Beverton, H. 8 . Two 
juſtices remove a man from Honiton in the county of De- 
von, to South Beverton in the county of Somerſet, They 
appeal to the ſeſſions in Devon, where the order is rever- 
ſed. Now two juſtices in the county of Somerſet may by 
order remove him to Honiton again; for it is but an ex- 
ecution of the order of ſeſſions, which could not other- 
wiſe be done, becauſe it is out of the juriſdiction of the 
court of ſeflion# Comb. 401. | 


IV. Of the poor rate, and other helps towards 


their relief, 


2. Of the poor rate. 
11. Taxing others in aid. 
iii. How far parents and children are liable to main- 


— 
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5. Of the poor rat. 


It is curious to a contemplative perſon, to inveſtigate 


by what ſteps and degrees the compulſory maintenance 


became eftabliſhed in this kingdom. By a ſtatute made 


in the 12 R. 2. c. 7. the poor were reftrained from wan- 


dring abroad, and were required to abide in the towns 
where they were born, or in other places within the hun- 
dred: within which diſtricts they were allowed to beg. 
By the 22 H. 8. c. 12. the juſtices were to diſtribute 
themſelves into ſeveral diviſians; within which diviſions 
reſpectively they might licenſe perſons to beg.— By the 27 
H. 8. c. 25. the ſeveral hundreds, towns corporate, pariſhes, 
or hamlets, were required to ſuſtain the poor with ſuch 
charitable voluntary alms, as that none of them might of 
neceſſity be N to go openly in begging; on pain 
that every perſon making default ſhould forfeit 20s. 2 
month. And the churchwardens, or other ſubſtantial 
inhabitants, were to make collections for them with 
boxes on ſundays, and otherwiſe by their diſcretions. And 
the miniſter was to take all opportunities to exhort and 
ſtir up the people to be liberal and bountiful. ——By the 
1 Ed. 6. c. 3. houſes were to be provided for them by the 
devotion of good people, and materials to ſet them on ork : 
And the miniſter, after the goſpel every ſunday, was ſpe- 
cially to exhort the pariſhioners to a liberal contribution. 
— By the 5 C6 Ed. 6. c. 2. the collectors for the poor, 
on a certain ſunday in every year, immediately aſter di- 


vine ſervice, were to tate down in writing, what every per- 


ſon was willing to give weekly for the enſuing year; and 
if any ſhould be obſtinate and refuſe to give, the miniſter 
was gently to exhort him; if he ſtill refuſed, the miniſter 


was to certify ſuch refuſal to the b1/h9p of the dioceſe; 


and the biſhop was to ſend for him, to induce and per- 
ſuade him by charitable ways and mean and ſo accord- 
ing to his diſcretion 10 take ater for the reformation thereaf. 
—By the 5 El. c. 3. If he ſtood out againſt the biſhop's 


exhortation; the biſhop was to certify the ſame to the 


Juflices in ſeſſions, and bind him over to appear there: And 
the juſtices at the ſaid ſeſſions were again gently to move 


and perſuade him; and finally, if he would not be per- 


ſuaded, then they were to afſe/s him what they thought 
reaſonable towards the relief of the poor ; and in caſe of 
refuſal, were to commit him till paid. By the 14 El. 
c. 5. power was given to the juſtices to lay a general aſ- 


ſelſment, 


413 
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ſeMnent. And this hath continued ever ſince. For the 


ſtatute of the 43 El. di 2. is but a re- enacting of former 
proviſions, with very little alteration; as followeth : viz. 


Makiog a rate, 1. The churchwardens and overſeers of the poor of every 


pariſh,” or the greater part of them, ſball raiſe weekly or other- 
wiſe (by taxation of every inhabitant, parſon, vicar, and other, 
and of every occupier of lands, ' houſes, tithes impropriate, pro- 
priations v4 tithes, coal mines, or ſaleable underwoads in the 
ſaid pariſh) a convenient flock of flax, hemp, wool, thread, 


iron, and other ware and fluff, to ſet the poor on wort; and 


alſo competent ſums for the neceſſary relief of the lame, impo- 
tent, old, blind, 1 other among ws: being poor as arc 
not able to work," and alſo for the putting out poor children 
apprentices. 43 El. c. 2. ſ. 4... | 


De churchwardens and overſeers] H. 2 An. Tawney's 
caſe. The concurrence of the inhabitants in making a 
Tate, is not at all neceſſary; for by theſe words the church- 
wardens and overſeers may make one without them, L. 


Raym. 1013. 2 Salk. 531. 


"Shall raiſe} And if they refuſe to make a rate, the court 
of king's bench will grant a. mandamus to compel them. 
And upon ſuch a mandamus, the churchwardens and over- 
ſeers having returned that they had made a rate, and that 
the rate had been quaſhed on the appeal, and the ſeſſions 
had ordered them to make a new rate,: which they had 
already done and collected the money thereon, this was 
held to be a good return. X. and I incantun. 

But the court will not grant a mandamus to make an 
equal rate; becauſe it is to be preſumed the overſeers will do 
juſtice, and if they do not, there is a proper remedy by 
appeal to the ſeſſions. (K. and Barnſtaple.) 2 Barnard. 
457. og * n 

Weekly or thang by taxation] T. 19 G. 2. K. and the 
churchwardens M Meobly. The court refuſed to grant a 
mandamus, directing to inſert particular perſons in the 
poor rate, upon affidavits of their ſufficiency, and being 
left out to prevent their having votes for parliament men; 


for that the remedy was by appeal, and this court never 


went further, than to oblige the making the rate, with- 
out meddling with the queſtion, who is to be put in or 


Judges, ſubject to an appeal. Str. 1259. 


left out; of which the pariſh officers are the proper 


"EX | By 
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By taxation] By this ſtatute. the taxation ought to be 
equal; and therefore ought to be continually altered as 
circumſtances alter. 2 Salk. 526. 55 

M. 12 V. K. and Audly. A rate was agreed on in 
1665, by the inhabitants of Audly, which had been fol- 
lowed ever ſince till the laſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was quaſh- 
ed, and the old one ordered to ſtand. By Holt Ch J 
The old rate, however juſt at firſt, may be unequal now, 
and therefore the juſtices cannot make a ſtanding rate, for 
lands may be improved. 28Salk. 526. | 1 
H. 2 G. K. and Clerkenwell, An order was quaſhed, 
which was inade to confirm a poor rate, which rate was 
made according to the land tax: Objected, that this tax- 
ation was not equal, becauſe the perſonal eſtate in the 
publick funds is not chargeable to the land tax, but it is 
to the poor: And by the whole court this rate for that 
reaſon was let aſide. Fel. 12. | h 


The form of which rate or taxation may be thus: 
N aſſeſſinent for the neceſſary relief of the poor, and for 


the other purpoſes in the ſeveral acts of parliament men- 
tioned relating to the poor, for the pariſh of — in the 


county z — made and aſſeſſed the day of | 
being the firſt rate at 6d. in the pound for the preſent year ——— 
f Hoh tpi] Wi 
A. B. — — — 0 3 0 
C. 5). — — o 0 9 
And ſo forth. 
Aalen, 8 Bo } Churchwardens. | 


| 4 * F Overlccers.of the poor. 


Of every imbabitant] Where perſons ſhall come into, or 
oecupy any premiſles, out of which any other perſon aſ- 
ſeſſed ſhall be removed, or which at the time of making 
ſuch rate was unoccupied, then eyery perſon ſo removing 
from, or coming into, or occupying the ſame, ſhall be 
liable to pay ſuch rate, in proportion to the time that ſuck 
| perſon occupied the ſame reſpectively, under the like pe- 
nalty of diſtreſs, as if ſuch perſon ſo removing had not 
removed, or the perſon coming in or occupying had been 

| ; originally 
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originally aſſeſſed in ſuch rate; which proportion, in cafe 
n 1 ſhall be aſcertained * two ae N 17 6. 2. 


of every inhabitant, rk, vicar, a ather] Under theſe 
words ſeems to be included the taxation of perſonal eftates ; 
and real eſtates are charged by the words next after. 

And when goods or perſonal eftate are rated, it ought 
to be done in the ſame proportion as lands are taxed, 


namely, every 100 l. at the rate of 51. a year, or other 
reaſonable intereſt. Read. Poor. 


Every inhabitant—and every veeupier of lands, Kc. A Per- 
ſon — hath lands in his occupation, and a ſtock of 
goods and wares beſides, as a draper, grocer, and the 
like, may be taxed for both, but not for ſuch ſtock or 
goods with which he uſes to manure his lands. Read. 
Poor. L. Raym. 1280. ; 

Stock in trade, and the notte wherein the ſtock is 
kept, may be both rated towards the relief of the poor, 
and this ſhall not be a double tax; but if the land be 
taxed, the ſtock upon it cannot be taxed alſo, for this will 
de deuble. Vir. Poor. E. B. 

On a motion to confirm a tax laid by. the jolliche on 
the ll of a corporation, Hale Ch. J. ſaid, that on a re- 
ference to him by both parties, he was of opinion that the 


toll was not exempted, but N though part of it 
eb, 


was to maintain the mayor. 
It hath been reſolved, that gromd = are liable to the 
poor rate, .Comb. 62. 


The overſeer of Szoke Nayland i in Suffall made a rate, in 


which he charged the.quit rents of ſeveral manors within 
the pariſh ; which rate the juſtices refuſed to ſign, becauſe 
the quit rents ought not to be taxed; Whereupon the 
overſcer, on application to the king's bench, obtained a 
rule to enforce the juſtices to ſign it; which was ſtrongly 
oppoſed, becauſe no inſtance could be given that ever the 
quit rents were charged : but the court ordered the rate 
to be ſigned, and a warrant to diſtrain; fo that if any 
perſon thought himſelf aggrieved, he might replevy, and 
| =” matter in law be brought in AM Carth. 14. 
. 4. 2. 

| CIS. like cafe, Eyre J. ſaid, that a quit rent is 
not taxable to the poor, for the tax ought to be laid on 
the occupier ; But Holt Ch. J. faid, it was otherwiſe ru- 
5 M * caſe of one Williams of Suffl, Comb. 264. 


Occupier] 
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© Ofccupier] The farmer or occupier ſhall pay this tax, 


and. not the landlord, who is never to be taxed for his 
rent; for then the landlord would pay twice : but if he 


be poſſeſſed of a ſum of money, or other perſonal eſtate, 
he may be taxed for that. L. Raym. 1280. Dal. 165. 


And the reaſon why the occupier is to be fo charged is, 


that the poor rate is not a charge upon the land, but upon 


the occupier in reſpect of the land. Fitz-Gih. 297. Caſe 


and Stephens. 


* 


M. rt G. Theed and Starkey. The leſſor covenants 
with the leſſee, to pay all taxes on the lands demiſed. 


The leſſee brought an action of covenant, and affigned 


for breach the not paying of the rates to the church and 


poor. Upon demurrer it was objected, that thofe rates 
are perſonal charges, and not on the land: And for that 
reaſon the defendant had judgment. 8 Mod. 314. 


Occupier of lands, houſes] E. 1 An. By Holt Ch. J. 


Hoſpital lands are chargeable to the poor, as well as others ; 
for no man, by appropriating his lands to an hoſpital, can 


diſcharge or exempt them from taxes to which they were 
ſubject before, and throw a greater burthen upon his 
not 2 Salk. 527. "£5 40862. Hi 

ut with reſpect to the hoſpital it ſelf, it was deter- 
mined, in the caſe of St Luke's hoſpital for lunaticks, 


M. 1 G. 3. that the ſaid hoſpital was not chargeable, and 


that in general no hoſpital is ſo, excepting only thoſe 
parts of them which are inhabited by the officers belong- 
ing to the hoſpital, as the chaplain, phyſician, and the 
like, in Chelſea hoſpital ; and theſe apartments are to be 


rated as ſingle tenements, of which the ſaid officers are 
the occupiers, The reaſon why the apartments of the 


fick or mad 2 are not to be rated is, that there are 
no perſons who can be ſaid to be the occupiers of them. 
For it would be abſurd to call the poor objects ſo with 


reſpect to this purpoſe ; and the leſſees of the hoſpital in 


truſt for the charitable purpoſes to which it is applied, 
cannot with any propriety be conſidered as the occupiers 
of it; nor, laſtly, can the ſervants of the hoſpital, who- 
attend there for their livelihood : And no other perſons 


8 Lord Mansfield Ch. J.) can with any ſhadow of rea- 


n be conſidered as the occupiers thereof. 


Tithes] H. 4 G. K. and Turner. The defendant be- 
ing aſſeſſed towards the poor rate for his tithes as vicar, 
appealed to the ſeſſions, where he is abſolutely diſcharged. 
But by the court, As vicar he is chargeable by the 43 El. 

Vol. III. D d | and 


* 


muſt be made upon him. 
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and the ſeſſions hath only power to moderate, bus mot 


diſcharge. And the order of ſeſſions was quaſhed. Str. 


7. os Vs Bhd : OTST ST, ALS. CREST HIRE. 

And a parſon who lets each pariſhioner his own tithes, 
is properly the occupier, and ought to be rated. Vin. 
Poor. F. 4. | 


But if a parſon makes a leaſe of the tithes to one per- 
ſon, who afterwards lets the ſame to each pariſhioner, 
there the leſſee is the occupier, and ought to be taxed. 
So if a man has a wood, or ſtanding corn, and ſells the 
ſame ſtanding ; the vender is the occupier, and ſhall be 
: taxed. 8 Mad. 61. | 


T. 8 G. K. and the inhabitants of Lambeth. f Ape par- 


ſon lets his tithes to farm; and the farmer agrees with 
the tenant of the land, that in conſideration of his pay- 
ing ſo much, he ſhall retain the tithe, and gather in the 


whole crop without dividing : and which of the two is 


chargeable to the poor rate, as occupier of the tithes, was 
the queſtion. _ And the ſeſſions diſcharge the leſſee of the 


parſon, and tax the tenant of the land. But by the court, 


The order muſt be quaſhed, The farmer of the tithes 
is prima facie liable to the poor rate, and therefore un- 


leſs he can throw that charge over upon another, the tax 
The tenant of the land in this 


caſe can never be ſaid to be the occupier of the tithes ; 
for he is either a perſon who buys the tithes, or elſe he 


is to be taken as only excuſed from paying any; and no 
body can ſay, but that though the parſon thinks fit to 
' excuſe a pariſhioner, he will ſtill remain in point of law 


the occupier of the tithes. This agreement being only 
by parol, cannot enure as an under leaſe of a thing that 
lies only in grant. Suppoſe it was the caſe of under- 


woods, which are ſold ftanding, and the vendee grubs 
. them up; can it be imagined, that makes him the occu- 


+. 


pier; or ſuppoſe the tenant ſells the whole crop Nndlng, 
will that make him leſs the occupier of the land? If it ſhould, 


it would be impoſſible for the officers of the pariſh to know 


whom to charge. We muſt take this tenant of the land 


to be like any other buyer of the tithes, ſince he has no 


more title to them than any ſtranger whatſoever; and when 


the parſon or his farmer receives a ſum of money in lieu 


of tithe, that is in law a receipt of the tithe; with this 


only difference, that it is not tithe in kind, In the caſe 
of a compoſition (as this is) or a modus, it was never 


thought but that the parſon was chargeable as, occupjer of 
the tithe : therefore there being no colour to charge the 
+ tenant 
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thing; that no lead mines had ever been a 
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tenant of the land, the order of ſeſſions muſt be quaſhed. 


Str. 525. | . 


Coal mines or ſaleable underwoods] That is, proportion- 


ing them to an annual benefit. Dale. 165. 


In the caſe of the governor and company for ſmelting 


down lead, againſt R:chardſon and others, M. 3 G. 3. a 
point was reſerved. before Mr. Juſtice Bathurſt at Carliſle 
aſſizes 1761, which was thus: The defendant had diftrain- 
ed for a poor rate aſſeſſed on the occupiers of the lead 
mines lying in the pariſh of Alon; upon which — 


brought this action. The caſe ſtates, that the plaintiffs 


were leſſees from Greenwich hoſpital; that they worked 

the mine, but did not live in the pariſh of Alſton; that 

the profits of the hoſpital that year amounted to 1900 l, 

but thoſe to the plaintiffs the leſſees, were quite precari- 

ous and uncertain, and that ſome years 42 gained no- 
e 


| fled, except 
in an inſtance or two ſince making this diſtreſs. In eafter 


term 1762, this matter was argued by Mr. Clayton for 


the plaintiffs, and Mr. Yates for the defendant; and the 
court defired to be informed as to the practice of rating 
coal mines. In the term following, it was argued again, 
by Sir Fletcher Norton, ſolicitor general, for the plaintiffs, 


and Mr. Moreton for the defendant ; and the court was 


informed, that in fact none of theſe ſorts of mines had 
ever till lately been rated ; and that even coal mines are not 


uſually rated, except in caſes where they are let on leaſes, 


and an annual rent reſerved. ——By lord Mansfield chief 


1 : The queſtion is no more than this; Whether a 


leſſee of lead mines, whereon no rent is reſerved, other 
than a certain proportion of the oar to be raiſed, is rate- 


able to the poor under the 43 Elixz. Now nothing can 
be clearer, than that theſe mines are not within the letter 
of the ſtatute; for the legiſlature could never intend by the 
word coal mines to comprehend other ſpecies of mines. If 
they had meant to include them, they would either have 
enumerated them, or uſed the general word. mines. So 
that the expreſſion coal mines expreſsly excludes. mines of 
any other fort, as much as if they had been excepted. 
And there was a very good ground of exempting them; 
as from the nature of working them they ate liable to more 
hazard and expence than coal mines are. And at that 
time, all copper, lead, and tin mines, in Derbyſhire, 


Cornwall, and Mendip in Somerſetſhire (which are the 


only. counties where works of that kind were then eſta- 


Daz" © ' bliſhed) 
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bliſhed) were governed by particulat laws; whereby 1 


ſtranger conforming to the ceremonies thereby requi 


* 
was at liberty to work thoſe mines, without any reward 


to the owner of the ſoil. And as all theſe undertakings 
were attended with infinite hazard and expence, and often 
ruined the projectors; it is no improbable conjecture, 


_ that the legiſlature meant for this reaſon, and an order to 


* 


encourage them to proceed in undertakings of this publick 


utility, to exempt them from any other burden or impo- 
fition than thoſe that the miners law had impoſed. In- 
deed if a man has taken a leaſe of land, with privilege to 
dig for mines, he may. be rated for the land : But that is 
not the preſent cafe. And where the legiflature have not 
impoſed. a tax, this court cannot do it by conſtruction. 
For example, the fees of a phyſician or lawyer are not 
made liable by the act, and therefore cannot be rated. 
Upon the whole, as here might be a very good reaſon for 


not making theſe mines liable, which is fortified by uſage, 


and they are not within the letter of the act, I am clear 


they are not . =. PI Deniſon was of the 


ſame opinion.——By Mr. juſtice Wilmot : There is a 
material difference between coals and other mineral works, 
Coals are eaſily found; but a vaſt deal of time and money 
is often ſpent in diſcovering @ther mines. The legiſlature 
therefore conſidered, how dangerous it would be to diſ- 
courage theſe kinds of adventurers, by ſubjecting them to 
a tax. Another thing which convinces me; that the le- 

iſlature meant only to include coal mines is, that in the 
{tatute of 31 El. c. 7. concerning cottages, they have uſed 
the words coal mines and all other mineral works ; which 
plainly ſhews, they never underſtood that coal mines 
would comprehend other ſorts of minez. 


*1 


, the ſaid parifs] A man having lands in other pariſhes | 


than where he lives, the ſame being in leaſe or not in 
Teaſe, he is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eſtate there, and not for his lands ot 
rent in another pariſh, Dult. 166. 

For the taxation ought to be made upon the inhabitants 
and occupiers of lands within the pariſn, according to the 
viſible eſtates and poſſeſſions, real and perſonal, which 
they have and enjoy within the pariſh, without regard to 
any eftate which they have elſewhere. 2 Bulftr. 354. 
And by the 17 G. 2. c. 37. Where there ſhall be any 
diſpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands lie, and ought to be rated; 
1 . = - a ö the 


| 
g 
| 


the pe wb of ſach lands, or houſes built thereon, tithes 
ariſing therefrom, . mines therein, and faleable under- 
woods, ſhall be rated to the relief of the poor, and to all 
other pariſh rates, within ſuch pariſh and place which lies 
neareſt to ſuch lands; and if on application to the officers 
of Wh ul or place to have the ſame aſſeſſed, any diſ- 
pute ſhall ariſc 

APP 
the 


 thall ariſe, the juſtices at the next ſeſſions after "ey 
ication made, and after notice given to the officers o 
veral pariſhes and places adjoining to ſuch lands, and 
@ all others intereſted therein, may hear and determine 
the ſame on the appeal of any perſon intereſted, and may 
cauſe the ſame to be equally aſſeſſed, whoſe determination 
therein ſhall be final. But this ſhall not determine the 
boundaries of any pariſh or place, other than for the pur- 
oye of re ing ach lands to the relief of the poor, and 
other parochial rates. /. 1. 2. | ; 
2. By the aforeſaid ſtatute of the 43 El. the ſaid rate Allowance of 
and taxation ſhall be made, with the conſent of two juſtices, matter by the” 
one whereof is of the quorum, dwelling in or near the pariſh OO 
er diviſion. ſ. I. 4 | | \ 
And this conſent is uſually given, by the juſtices ſign- 
ing the lame, with their allowance thereupon, thus: 


W. e bis majefty's N hies of the peace in and for the 
. .YY. . {aid county, one whereof is 5 quorum, dz canſent 
unte and allow of this aſſeſſment: Witneſs our hands the 
But chis conſent is to be underſtood of two juſtices out 
of ſeſſions; for the ſeſſions have no original power to or- 
der an aſſeſſiment to be made, but only if it come before 
them by Way of appeal: for in ſuch caſe the party would 
be deprived of the benefit of appealing, L. Raym. 798. 
And if the juſtices refuſe to ſign and allow the rate, the 
court of king's bench will grant a mandamus to compel 
- M. 3.6. K. and the juſtices of Dorchefter, A manda- 
mus iſſued to the juſtices to fign a poor rate made by the 
churchwardens and overſeers. Before the return a motion 
was made to ſuperſede it, for ſeveral objections to the fair- 
neſs of the rate; and that this would be ſpeedier and bet- 
ter for the poor, than to reſerve the debate of them for a 
formal return. But by the court, The two juſtices are 
neceſſary to ſign the rate only by way of form; for it is 
| Dd 3 ; the 
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Rate to be pub- 
liſhed. | 


A If 2 . 
infpett t the ſame, at all ſeafonable times, paying 15. and ſhall give copies on de- 


Appeal! againſt 
the tate. 


After appeal, 


rates to be en- $ 
wed in a book, from ſuch rates are determined; and they ſhall atteſt the ſame, 


\ 


I | ks 
P9002.  (Rate:) 
the churchwardens and overſcers that have the power of 
making it; and whether it be a fair rate or not, is pro- 


per for the juriſdiction of the ſeſſions, and was never in- 


tended for our examination. The fuperſedeas being denied, 
the juſtices returned, that they could not allow the rate, 


it not being a juſt and proper rate: and the court having 


before 3 their opinion of this upon the motion, they 
reſented this uſage ſo far, that they quaſhed the return, 
and ordered an attachment againſt the juſtices, who there- 
upon ſubmitted, and returned that they had allowed the 
Re I0% | 

3. The churchwardens and overſcers ſhall cauſe publick no- 
tice to be given in the church, of every rate for relief of the 
tor, allowed by the juſtices, the next ſunday after ſuch allow- 


ance; and no rate ſhall be reputed ſufficient to be collected, till 
« vs. $5 SHES 


after ſuch notice given. 17 G. 2. c. 3. ſ. 1. 
4. And they ſhall permit any inbabitant to inſpect ſuch rate 


mand, being paid 6d. for every 24 names. 17 G. 2. c. 3. 
; 6. SY n 29 0 1 
And if any churchwarden or overſeer ſhall not permit any 
inhabitant to inſpect, or refuſe to give copies as aforeſaid, he 
ſhall forfeit 201. to the party Seved. ſ. 3. he” | 
5. If any perſon ſhail be aggrieved by any aſſeſſment, or ſhall 
have any material objection to any perſon's being put in or left 
our "of ſuch aſſeſſment, or to the ſum charged on any perſon or 
perſons therein ; he may, giving reaſonable notice to the church- 
wardens or overſeers, appeal to the next ſeſſions ; but if reaſon- 
able notice be not given, then they ſhall adjourn the appeal to the 
next quarter ſeſſions after. 17 G. 2. c. 38. ſ. 4. 
And on all appeals from rates, the juſtices ſhall amend the 


fame, in ſuch manner only as ſhall be neceſſary for giving re- 


lief, without altering ſuch rates, with reſpect to other perſons 
mentioned in the ſame ; but if upon an appeal from the whole 
rate, it ſhall be found neceſſary to ſet WH, 
ſhall order a new rate to be made, id. ſ. 6 


And the court may award ceſts to either party, as in caſes 


of ſettlement by the 8 & 9d W. id. ſ. 4. 


6. True copies of the rates ſhall be entered in a book, by the : 


churchwardens and overſeers,, within 14 days after all appeals 


by putting their names thereto ; and all ſuch books ſhall be kept 


by the churchwardens and overſeers for the time being, whereto 


all perſons liable to be aſſeſſed may freely reſort, and ſhall be 
delivered over from time to time, to- the new churchwardens 
and overſeers, as ſeon as they enter into their offices, to be 

. preſerved 


the ſame, then they 
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preſerved and produced at the ſeſſiuns when any appeal is tu be 
heard." 17 G. 2 C. 38. f. 13. * nee 

7. It ſhall be lawful as well. for the preſent as ſubſequent Rate to be lei 
churchwardens and over ſcers, or any of them, by warrant from e diſtreſs. 
any two ſuch juſtices, one whereof is of the quorum, to levy the 
ſaid ſums, and all: arrearages, of every one that ſhall refuſe to 
3 FR the as they ſhall be aſſeſſed, by diftreſs and ſale. 
43 Hl. . $46: 8 1 1 

And by the 17 G. 2. c. 38. The goods of any perſon 
aſſeſſed and refufing to pay, may be levied by warrant of diſtreſs, 
in any part of the county; and if ſufficient diſtreſs cannot be 
found within the county, on oath made thereof before a juſtice of 
any other county (which oath' ſhall be certified in the warrant ) 
| the goods may le leuied in ſuch other county or precinct, by vir- 

tue of ſuch warrant and certificate; and if any perſon ſhall be. 
aggrieved by ſuch diſtreſs, be may appeal to the next ſeſſions for 

the county or precinct where the aſſeſſment was made. ſ. 7. 

But by Holt Ch. J. in the caſe of Tracey and Talbot, 

T. 3 An. The rate cannot be diſtrained for by virtue of a 

general warrant made before the rate; but there ought to 
be a ſpecial warrant on purpoſe. 2 Salk. 532. That is 

to ſay, the non- feaſance of the party ſhall not be left to 
the judgment of the officen ho may out of private re- 
ſentment ſell his neighbout's goods without ſufficient 
cauſe; but oath of the refuſal muſt be made before the 
juſtices... And it is zeaſonable that the party ſhould be 
heard in his defence; for he may ſhew cauſe variouſly. 
why a diſtreſs ſhould not be granted; as, that the rate 
was not regularly allowed, or was not publiſhed in the 

church, or that he had given notice of appeal, or that 
no demand or refuſal had been made, and the like. 


. 


The form of the ſummons in which caſe may be this: 


1 4" C. To A; O. of the pariſh * Of — in 
Weſtmorland. C _ the ſaid county, yeoman. 


W E whoſe names are hereunto ſet and ſeals affixed, two of 
03 his majefty's juſtices of the peace in and for the ſaid 
county, one tubereof is of the. quorum, ds berehy ſummon you 
perſonally to appear before us at the houſe of ——in——in the 

| ſaid county, on——the———day of ——at the hour of — 
| in the forenoon of the ſame day, to ſhew cauſe why you refuſe 
to pay the rate or aſſeſſment made for the relief of the poor of 
, the ſaid pariſh for this preſent year ; otherwiſe we ſhall proceed 
as if you . appeared. Given under our bands and ſeals the 
| 229 


in the year of our lord 
d * And 
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| And then the warrant of diſtreſs thereupon may 9 


thus: 


| To the chyrchwardens dl e tf 
Weſtmorland the poor of the pariſh of — in . 


the ſaid county. 
Wass as in and by a rate and 


_ afſeſſed, allowed, and publiſhed, accor r. to 29 7 pk | 
tutes in that caſe made and ed A. O. an inhabitant and 
occupier of an houſe in the ſaid pariſh 7 04s 22 


ee Ye or eee e Ne 


appe 
ii 77 peace in and fo r foe am coun „ One 3 


um, 4s well upon 
for of ard pariſh, 2 Yo Anger) aid ſum of 38. 
22 5 ba ney - "org A. d. 4 that Zo 
a! f ed an # to pay 1 ez | 
whereas the 1% having appeared before us "oak 
of our aalen, for that - purpoſes. hath not ſpewed fd us 2 
ſalfieient cauſe toby the ſame i not be paid: [Or, And 


whereas it hath' been duly proved lo us upon oath, that the ſaid 


4 ſaid A. O. hath negleBed to appear woes to fuch ſum- 


ons: 1. Theſe are therefore to reg to male 


e . f., dhe 1 aid A. O. And 
if wit 


ing, and-'ſolling the. ſaid -diftreſs3- rendring to him the ſaid 


A. O. the overplus on demand. And if no ſuch diftreſs can 


be made, that then.you oeri I or Mt to the end 1 
ſuch further — — 2 be had therein, Aa to law 2 410 


And ie auy diftreſs ſhall be 8 for money juſtly 
due far relief. of the poor, the diſtreſs itfelf fall not be 
deemed unlawful, nor the parties making it be deemed 
— for any defect or want of form in the warrant 


7 


er of the 


0. bath been duly ſummoned- to r before us the ſaid 
ces, 1 ſbeto cauſe 45 the ſame — ik paid, 2 


the fpace of ¶ four next uch diſtre by 
you talen, th ee U . . nd 2 | 
taking and keeping the ſaid diſtreſs, ſhail not be paid, that *. 
you do fol the feud. yoils aud dend ſo by yui difrained, ed 
out of the money ariſing by ſuch ſale, that you detain the ſaid ſum 
of — end ase your ren ſondb ls charges of taking, lecp- 


iden under our . and Eons _ — 2 
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for the appointment of overſeers, or in the rate, or in 
the warrant- of diſtreſs thereupon ; nor ſhall the par- 
ties diſtraining be deemed treſpaſſers ab initio, on ac- 
count of any irregularity, which ſhall be afterwards 
done by the parties diſtraining ; but the party aggrieved . 
by ſuch irregularity, may recover full ſatisfaction for the 
ſpecial damage, and no more, in an action of treſpaſs, 
or on the caſe. But where the plaintiff ſhall recover 
in ſuch action, he ſhall be paid his full coſts. But 
no plaintiff ſhall recover in any action, for any ſuch ir- 
regu il if tender of amends hath been made by the 
party diſtraining, before ſuch action brought. 17 G. 2. 


c. 8, 9, IO. | 2 | 
3 1 defect of ſuch diſtreſs, it ſhall be lawful for two ſuch Commitment for 
juſlipes to commit ſuch perſon to the common gaol, there to re- want of diſtreſs. 
"ew won ** or ,mainprize, until payment of the ſame. 
43 El. c. 2. ſ. 4. 4785 | 
= And if any perſon ſhall neglect to pay to ſuch overſeers, Arrears to be le- 
the ſucceeding overſcers ſhall levy the arrears, and ſhall reim- vied by the ſue- 
burſe their predeceffor's the ſums which are allowed to be due 10 e 
them in their accounts, 17 G. 2, c. 38. ſ. 11. 
10. E. 5 G. K. and Uttzxeter, Upon great debate, Certiorari, 
and ſearch after precedents, it was held, that a certiorari 
would not lie to remove the poor rate itſelf, the remedy 
being to appeal, or by action when a diſtreſs is taken, 
which will anſwer all the ends of juſtice in coming at ag 
equal rate; whereas if the rate itſelf ſhould be required 
to be ſent up, great inconveniences and delays would 
follow, Str. ga. Caſes of S. 317. > x 
E. 7 C. 2. K. and zuſtices of Salop. The true objee- 
tian againſt a certjgrari is, that if rates were e 
the poor might be ftarved whilſt the rates were depending: 
and therefore the court, from the great inconvenience 
that would attend the removal of rates, have refuſed to 
do it, See C. V. 1. 201. Str. 975. 8 


. Taxing others in aid. . 


I. F the ſaid juſtices do perceive, that the inhabitants gf Hondred contri | 
any gariſ are nat able to levy among themſelves ſufficient ſums dutory. 
for the purpoſes aforeſaid, then the ſaid two juſtices (1 Q.). 
"hall tas, rate, and afeſs as aforeſaid any other of other Pa- 
riſhes, or out of any par 105 within the hundred, to pay fuch 
ſums to the churchwardens and overfeers of the ſaid poor pariſh, 


for . purpoſes, as the ſaid juſtices ſhall think fit. 43 El. 
F wa 
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Wat the inhabitants of any pariſh are not able} H 8 An. 8 


Order of two juſtices: The caſe was thus: There were 
two vills in one pariſh, and the juſtices recite in their 
order, that one of the vills was very rich, and the other 
very poor; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill "did. © 
Odjected, 1. One vill ought not to contribute to another, 
becauſe the ſtatute mentions pariſhes, only. 2. The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain ; viz. becauſe they do not pay half 


ſo much as the poor vill does, without ewing that either 


vill pays any thing to the poor. By the court; As to 
the ell o objection, ſurely this will come within the equity 
of the ſtatute, though the ſtatute only makes mention of 
pariſhes ; and it is highly reaſonable, that one vill ſhould 
Fits to another in the fame pariſh. But this order 
muſt be quaſhed on the ſecond e for the uncer- 
| * Paley a5. | 
Then the. ſaid two »- en T. 2 7. 2. K. and Grieſhy. 
Treten rated the adjacent pariſhes: Quaſhed; becauſe 
ute appoints it to be done by the two juſtices, and 

— they prevent an appeal. Caſes of S. 259. 

7 The ſaid two juſtices ſhall te x, rate, and aſſeſs] T. 12 G. 2. 
St Mary's and St Peter and Paul's in Mari. borough. ITW ¾ u 
ſtices order the churchwardens and overſeers of St Peter 
Paul's to aſſeſs, raiſe, and levy a ſum towards the 
maintenance of the poor of St Marys. But the order 


was quaſhed by the court; becauſe the Juſtices had dele- 


gated their power to the churchwardens and - overſeers, 
whereas by the ſtatute they themſelves 'are to make the 
rate on all, or on particular perſons! Str. 1114. ' 7 3 
In this caſe, a mandamus was moved for'to the euſtices; 
to make a rate for the ſupport of the poor of the pariſh of 


St Mary's; which Was oppoſed, becauſe the pariſh offieers 
ee to make the rate, and the juſtices are only to ſign 


To which it was anſwered, that this motion was 
pie on this clauſe of the ſtatute; ; and thereupon a 
mandamus was granted, directed to the juſtices; and as 


this is a matter of right, they ought 80 mar a ras | 


Vin. Poor. vol. 16. p. 416. 


And the juſtices are to make the 8 and leave it 


to the churchwardens and overſeers to ey it, 2 Salt. 
480. 


Any other of other pariſhes] 32 C. 2. Reſolved, that 
the juſtices may impoſe the charge upon any of the inha- 
bitants 
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bitants of che neighbouring pariſhes, and are not obliged 
to put a . tax upon the whole pariſh. Comb. 309. 
I Ventr. 

77 1 & K. and Boroughfen. There was a taxation of 


ſeveral perſons in a pariſh : Objected, that it ſhould be of 


all the perſons in a particular place or pariſh, "The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ſhould be charged, and not all, but that the words of the 
act are very ſtrong ; and did not quaſh the order for this 
objection. Foley 29. 


Within the hundred J T. 9 An. Borough ſen _ St Foln's. 
Motion to quaſh an order of two juſtices ; for that it doth: 
not appear upon the order, that the pariſh which is 


charged to aid the pariſſi that is not able to maintain its 


own poor, is within. the ſame hundred. mn quaſhed by 
the whole court. Foley 27 

H. 8 An. Motion to — an order of two juſtices, 
which was made to aſſeſs the pariſhes of St Stephen and St 


Mary Magdalen in Norwich, in aid of the pariſh of St Be- 
ned, which was not able to maintain its own poor. 


Objection, Theſe pariſhes are not in the ſame hundred; 
it is in Norwich where there is no hundred, ſo the juſtices 
have no juriſdiction. And by Halt Ch. J. The order 


muſt be quaſhed.. Foley 31. 4 
E. 31 C. 2. X. and the tything of Milland.. Two j * 


tices tax the inhabitants of the tything of Milland, in ai 
of the pariſh of St Peter's Obeeſehill, in the ſame county. 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of S? Peter's Cheeſbill, 
both lie in the ſame liberty of the ſale where the ſaid 
pariſh lies. On referring it back to the ſeſſions to be 
more particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, tho”. called by another name. And the 


court held, they were not reſtrained to the particular word 


bundred, but it is ſufficient if it be ſignified by any word 


equivalent. And the orders were affirmed. Burrow. 576. 


A. the faid Juſtices ſhall think fit] E. 12 G. K. and St 
Mary's in Marlborough. An order was made for a neigh- 

ring pariſh to contribute, ſ lang as we the ſaid juſtices 
ſhall think fit. But by the court, It muſt be quaſhed : for 
the diſcretion that is left in the juſtices, is as to the quan- 
tum, and not as to the duration of the contribution. 


Str, 4 - 
6 WW. K. and Knightly. A ſum in groſs was taxed 


e a neighbouring bali, for a whole year; which was 
. | 


Z * 


427 


© oo mean, Un Re Sd ru. oc oat; 


"= 
. * 
4 
& 

4 
% + 
b 
" 
* 
* 
1 
' 
Fad 
7 
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change: nevertheleſs the order was confirmed. Com — 4 


n 1 


309. 
T. 6G. K. and Telſeombe, By the court, "The order 
for the contributory pariſh to make 2 rats at 69, in the 


pound is ill for incertainty : it Gould have been, to raiſe 


ſuch a ſum certain. ed 
. 6 12 G. 2. Caſe 0 the pax 10 40 . Boer and Paul i in 
Mariborough. Two Gultices, g — 1 5 the inability of the 
pariſh of St Mary to maintain its own poor, order the pa- 
riſh of St Peter and Paul to contribute"601. for the main- 
| tenance of the poor of the other pariſh. And objection 
being made to their ordering ſuch a groſs ſum, the court 
held it in that reſpect to be well. Str. 1114. 


County contiibu- 2. And if the 2 hundred fhall nit be thought by the faid 


e tor. 


Juftices able and fit to relies the ſaid ſeveral pariſhes not able to 
provide for themſelves, as aforeſaid, then the juſtices at their 
general quarter ſeſſions ſhall rate and afſeſs as aforeſaid, any 

mee other pariſhes, or out * Par iſd within the 9 — 


43 e. 2 f. 3 


that the pariſh is not able to maintain its own poor, n 


any other pariſh within the hundred to contribute, there- 


fore the juſtices at the ſeſſions tax other pariſhes in an- 
other hundred within the ſame county. It was moved to 
Zquath it, and inſiſted that the ſtatute no authori 
Le the ſeſſions to eharge people out of the hundred, till 
two juſtices have | inquired whether any pariſh in the 
hundred can contribute: The firſt application to be to 
two juſtices, and the ſecond to the ſeſſions. Parker Ch. 
J. I do not ſee, to what purpoſe it would be, for the two 
Juſtices to make an order, only to adjudge that no . 
within the hundred is able to Aer We wil 
me the ſeſſions is ſatisfied of that, and if the two juſtices 
uld make ſuch an adjudication, yet the ſeſſions wo 
; into the truth of it; and if no order 
which charges any pariſh within the hundred, it is Aa 
| ficient ground for the ſeſſions to act. two juſtices 
- had charged any pariſh within the 5 Of that would 
be have ſtopped the ſeſſions from eee 3 and the ſy 
Lxiency of the, hundred depends on this, Whether two jul- 


dred ſhall not le thought by the ſaid Juſtices able, that 
the two juſtices do not adjudge it fo. If two juſtices 
, ould adjudge the hundred -1 able, yet if 7 9 two 
uſtices adj udge the S their charge woüld be good, 


Py 


. 
* 


T. 3G. T. and Percival. Order of ſeſſions, reciting. 
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Pod. (Rate.) 
and the ſeſſions be ouſted of their juriſdiction, notwith- 
þ ftanding the firft adjudication. Eyre J. Here are two ju- 
2 riſdictions, that of the two juſtices, and that of the ſeſ- 
ſions, and both are original juriſdictions. They are dif- 
ferent in all reſpects, for the two juſtices have no power 
1 out of the hundred, nor the ſeſſions within it. There 
5 8 need be no 5 4 ge from an adjudication of two juſtices, 
for that would be to appeal from a nullity. And the or- 
der was confirmed. Str. 56. 1 
iii. How far parents and children are liable to maintain 
ve? each other. - | 


1. The father and grandfather, mother and grandmother, Patents and chit 
and children of every poor, old, blind, lame and impotent per- _ eee 
fon, or other poor per ſat not able to work, being of a ſufficient 
ability, ſhall at their ewn- charges relieve and maintain every 
ſuch poor perſon, in that manner, and according to that rate, 
as by the juſtices of that county where ſuch | ſafficient perſons 
dwell in their ſeſſions ſhall be aſſeſſed ; on pain of 208. a month, 

$1... £3. . 8 | 

g , to the uſe of the poor of the ſame pa- 

riſh, and be levied by ſoms or one of the churchwardens or 

overſeers, by warrant from two ſuch juſitces (I Q.) by dif- 

tres; or in defeft thereof, any two ſuch juſtices may commit 

the offender to the common gaol, there to remain without bail n 

mainprize, till the ſaid forfeitures ſhall be paid. ſ. 2. 11 


Father and mother] T. 9 An. ©. and Clentbam. It was 
moved to quaſh an order upon the father in law, to main- 
tain his wife's daughter, his wife being dead. By the 
whole court; The huſband ought to provide for the 
daughter in law during the wife's life, in the right of his 
wife; but when the wife dies, the relation is diſſolved, 
and he is not by any means obliged to provide for the 
daughter in law after her mother's death. Foley 39. 
| 'E 10 An, 9. and St Botolph's Aldgate, The fingle 
queſtion was, ether the huſband ſhall be chargeable 

0 maintain his wife's children by a former huſband : And 
it was reſolved, he was, during the wife's life, in her right; 
but not after, Foley 2. wap 

There was an order upon the mother, who was married 
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Fi to a ſecond huſband, to maintain her children which ſhe . 
if | had by the former huſband : But by the court, a feme | } 
7 covert eannot be charged, but they ought to have charged | 
by her huſband. Foley 44. | N . 
id 5 N A. 7 | 
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een 


439 
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M. 7 G. 2. K. and Dempſon. It was moved to quaſh 
an order upon the father to pay a certain ſum weekly to 


his ſon's wife, his ſon having run away from her as ſoon 


as he married her, and ſhe having had a child in the mean 


time. To this order two exceptions were taken: Firſt, 
that it appears the ſon's wife was an adultereſs; and there- 
fore the huſband himſelf would not have been bound to 
maintain her, much more the huſband's father could not. 


To this it was anſwered, and allowed by the court, that 


whatever effect this act of the wife might haye upon the 
huſband, it could not have any upon the pariſh, Se- 


condly, it was objected, that the ſtatute extends only to 


natural relations, and for this purpoſe was Cited the caſe 


of K. and Munden (hereafter following): And the court 


was of opinion that this N was fatal, and that the 
act doth not extend to relations in law. 2 Barnardiſt. 


329, 364. Note, Sir John Strange in his report of this 


caſe ſays, that the order was for the father to maintain 


the ſon's wife, after a divorce a menſa et thoro for adultery. 


Str. 955. 


Grandfather and grandmother] A. 7 C. K. and. Reeve: 


The reputed grandfather or grandmother are not within 
the ſtatute; for a baſtard is filius populi. 2 Bulftr. 344. 
H. 7 Cha. Gerard's caſe. If a man marries a grand- 


mother, and has an eſtate with her in marriage; for this 


te he ſhall be charged to be contributory towards the 


re ief and maintenance of the grandchild, within the 
meaning of this ſtatute: but otherwiſe it ſhall be, if he 


has not any eſtate or advancement by his marriage with 
her. By I hitlocte and Croke juſtices. —But by "Croke J. 
He ſhall be charged with keeping the grandchild during 
the life of the grandmother his wife; and if ſhe dies, he 
ſhall not be charged after her death. 2 Bulſir. 346. 

But by Halt Ch. J. If the wife dies, he muſt maintain 


the grandchildren, though the relation be determined. 
And he ſaid, that in Gerard's caſe, who married the grand- 


mother of a poor perſon, though ſhe died, and fo the re- 
lation was determined, yet the ſtatute was to be con- 
ftrued by equity, and that he was'a grandfather within 
the ſtatute. Comb. 321, 405. eee non e e 
But in the caſe in 2 Bulſir. 346. it does not appear 


that the grandmother was dead; nor is there any reſolu- 


tion, the judges differing in their opinions. Vin. Poor, 
A. vol. 16. pag. 417. r ee 
5 0 , * Pu «+ 5 _— . — 
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h And though the father be living, yet if he be unable, 
0 the grandfather being of ability, may be compelled to 
n keep the grandchild, and alſo to pay ſo much money as 
n the juſtices ſnhall think reaſonable for the time paſt. A. 
t, 6 Anu. ©, and Foyce, Vin. Poor. C. 3. 


And children] T. 5 G. K. and Munden. Order, reci- 


8 ting that Munden had a good fortune with his wife, and 
15 that her mother was poor, therefore he is ordered to pro- 
* vide for her. By Pratt Ch. J. The caſes which have 
"” hitherto been, were either where the judges were divided, 
8 or the matter came not directly in queſtion, or was only 


| a Caſe at the judge's chamber. It never came judicially 
K before the whole court till now. And as it is res integra, 
on conſideration we are all of opinion, that the ſon in 
p | law is not bound, either within the words or intent of 
: the ſtatute, which provides only for natural parents. By 
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ad the law of nature, a man was bound to take care of his 1 
BY own father and mother. But there being no temporal : 
2, obligation to inforce that law of nature, it was found ne- 4} 
| ceſſary to eſtabliſh it by act of parliament, and that can [> 
2 be extended no farther than the law of nature went be- 
__ fore, and the law of nature doth not reach to this caſe. A 0 
8 | And the order muſt be quaſhed. Str. 190. But it doth bs 
[- not appear from this report, whether the wife was alive f 
is or dead: Perhaps ſhe might be dead, and thereby the re- N 
* lation determined. eee Y "huh. 
1e In the caſe of Walton and Spark, E. 7 W. Holt Ch. J. 
1e ſaid, that the word children in the ſtatute extends to grand- 
h children; becauſe there is the ſame natural affeCtion.. | 
£ , Cafes of S. 210. 8 | \ 
g HhHut no cafe hath occurred, wherein the ſame hath been 6 
e judicially determined. And perhaps there may be ſome 1 
doubt as to this point. Natural affection deſcends more ; 
in ſtrongly, than it aſcends. And it is obſervable, that T7 
d. = . whereas the ſtatute of the 39 El. c. 3. did only enact, that 1 
d- parents and children ſhould mutually maintain each other, 4 
e- | this ſtatute of the 43 El. inlarging this branch, extends it . 
a- to grandfathers and grandmothers, but doth not ſpecify 1 
in grandchildren 5 by which it may ſeem, that the parliament ; 
; did not intend, that the obligation ſhould extend to them. 
L f every poor, old, blind, lame, and impatent perſon, er 


| from judaiſm, and embraced chriſtianity. W hereupon 
nd 22-1 | ow RE the 
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the defendant turned her out of doors; and refuſed to al- 
low her any maintenance. On complaint to the ſeſſions, 
-they reciting that ſhe was the daughter of the defendant, 
and that he was a man able to maintain her, made an 
order that the deſendant (being very rich) ſhould allow 
her 208. a month. But becauſe they did not alledge that 
| ihe was poor, or likely to become ene the ayes 
was quaſhed. L. Rayn. 

E. 1 6. K. and Oulley. eee or- 
devof ſeſſions. The order: ſet out, that one Mary Gulli 
was in a poor deſtitute condition, and that her father was 
able to maintain her, and therefore they make an order 
upon him to allow her 28. 6d. a week, till further order. 
Obected, It did not pan that ſhe was lame, blind, or 
unable to work; ſo that h ſhe was in a deſtitute 
| condition, it might be becauſe 0 would not work: And 
upon this nen the Ae e 110 ander * 1 
ſions. Fal 47. 


Being of @ ſufficient 10] E. 12 An 1 40d Elfis 
Order Na father in law to pay ſo 50 8 a week to his 
daughter in Jaw, was quaſhed, becauſe it was not faid 
that he was of a Cufficient ability. Cafes of 8. 1 


In that manner, and acearding to that. rate, at by. the 

tices of that county where ſuch fal, ufficient perſens dibell in thei 
Mons ſhall be aſſe 17 d] E. 8 Fenkins ns's.cale, An order 
of ſeſſions was made, that the detendant ſhould pay 28. a 
week towards the ſupport of his father, till that court 
ſhould order the contrary. Which was held good; be- 
cauſe it was indefinite, and no ſet time limited: and if an 
eſtate happened to fall to him, they mi N to the 
juſtices; otherwiſe, if a time was limi 334. 


dwell) Therefore if the child live in the 

dleſe, and be maintained by the E We and he 
ndfather lives in the cui of Molt, the Juſtices of 
Fdlliſex can make no order therein, bit the juſtices of 

the county of Suffolk muſt make order. 2 But. 346. 


In their ſeſſions ſhall be aſſeſſed]. T. 9 11 ©, and Jones. 


There was an order. for the grandmother to take care 

of ber grandchildren, and by the order they ſend the 

hildren to the grandmother... By the whole court, 

— ey cannot ſend the grandchildren. to the grandmother;ʒ 

but the juſtices ought ta have made eee 
mother of ſo much a week. _ Foley 41.0 3 ww vn 
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By the juſtices of that county where fach m ufficientt 4 2 | 
county 
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And it is ſaid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is become chargeable 
to the pariſh ; for unleſs he be fo, the pariſh has no 
ground of complaint. Vin. Poor. C. 7. K. and Tripping. 
2. Whereas ſometimes men run away, leaving their wives Parents running 

and children, and ſometimes women run away, leaving their 
childrens; upon the charge of the pariſh, although ſuch perſons 
have ſome eſtates which ſhould eaſe the pariſh of their charge, 
in whole or in part; It fhall be lawful for the churchwardens 
er... over ſeers,- where any. ſuch wife, child, or children ſhall be 
. fo left, on application to, and by warrant or order of two juſ- 
tices, to tate and ſeize ſo much of the grods and chattels, and 
receive ſo much of the annual rents and profits of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch two juſ- 
tices ſhall order and direct, towards the diſcharge 75 the pariſb 
or place where 4 wife, child, or children are left, for the 
bringing up and providing. for ſuch wife, child, or children; 
which warrant or order being confirmed at the next quarter 
ſeſſions, it ſhall be lawful for the juſtices there, to make an or- 
der for the churchwardens or overſeers, to diſpoſe of ſuch goods 
or chattels by ſale or otherwiſe, or ſe much of them, for the pur- 
Poſes aforeſaid, as the court ſhall think fit, and to receive the 
rents and profits, or ſo much of thim as ſhall be ordered by the 
ſaid ſeſſions, of his or her lands and tenements for the purpoſes 

* r | 

And the ſaid churchwardens and overſeers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they fhall ſo receive. ſ. 2. | . 3 
And further to compel huſbands and parents to main- 
_ tain their own families, the law hath alſo provided, that 
all perſons running away out of their pariſhes, and leaving their 


Rd 


families upon the ariſh, ſhall be deemed and ſuffer as incorri- 
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gible rogues, 7 J. c. 4. ſ. 8. 2 

And if a perſon doth but threaten to run away, and 
| leave his. wife or children upon the pariſh ; he al, on 
2 conviction, before ane juſtice by confeſſion, . or cath of one wit- 
of neſs, be 299 to Ae of ee for 25 time not 
0 | exceeding one month. 17 G. 2. c. 5. | | 
And by the 7 PN Hany man or woman ſhall threaten 
to run away and K families upon ibe pariſh, and the 
fame be proved by two witnęſſes on oath before two juſtices f 
that diviſion ; the perſon ſo. threatening fpall be ſent to the 
houſe of correction (unleſs he can put in Jufficient ſureties for 
the diſcharge of the pariſh) there to be dealt with as a Hur 
and wandering rogue, and to be delivered at the je/ſivns, a 
not atherwiſe. 1. 8. | LS. 
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Form of an order to ſeize 2 oods, - and receive 
the rents of the Hands, . or e 
— Ban ama. [ic 22711) (72 


| 


} To the be ee 1 N of 
Wes % poor of the. mo r the. Jt 
count * a 


HERTAS it appears unto us wh ſe 25 50 
PAR of the peace "for the Fl county, as, well upon the 


1 in the county 


oreſaid, as upon ro0 n oath before us made, that 
7 we: late 55 the 2 0 Ea aforeſaid, in the county 


aforeſaid, , Jeaman, 25 gone away from has place of abode at 


in the pariſh aforeſaid, into ſome other county or place, 


and hath left his wife, ad their children, N. 85 bf 
charge of the pariſh aforeſaid, the place of their 
legal fins 1 that the 7 A. O. 455 fg eftate 


ks to eaſe the ſaid 32 f their ſaid charge, in whole 


or in part; Mie do hereby authorize and command you the ſaid 


care bas and over ters of hb poor of the pariſh 7 
aforeſaid, to take and ſeize and 2 —— 


and to receive the annual rents and profits of the lands md | 
Senements of him the Jaid A. O. 4 ſaid, for and 


towards the di Anton the, ſai pariſh, for the providing 
for and ARA ep of ht 5 477 wife and F laren: l wh — 
this warrant you are to 7 at the next quarter | 
of the peace to be holden for the ſaid county, and cert: 


and there what you ſhall have done in the execution bara. 


Grven under our hands and | ſeals, at ——— in the oy countys 
= day . in the year — 


FO the further maintenance of 0 8885 Nik are 
many _ and forfeitures' payable to their uſe; as for 
ſwearing, drunkenneſs, deſtroying the game, and in many 
other i 7 ces; Wc are . de found under their ro- 
er titles. 
And alſo parts of wilted; woods; and paſtures may be 
incloſed for the growth and Liens of timber and un- 
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. Lerwood for their r as is let forth under chk title 
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Aime to 2 for ſetting to work the children of all ſuch whoſe 


or unmarried, haumg no means to maintain them, and wing _ 


\ 


V. Of the relief and ordering of the poor. - 
1. By the ſeveral ſtatutes all along, the poor were to poor to be main- 
reſort or be ſent to their own pariſhes to be relieved ; tained within 
and there is no power given to the churchwardens and ,a Fa- 
dyverſeers, by any ſtatute now in force, (except in the caſe 
of certificate perſons, and of contracting as is herein af- 
ter mentioned) to relieve any perſons out of their own 
pariſi, much leſs any obligation: upon them to exerciſe 
that part of their office out of their own juriſdiction. 
And in the caſe of Chpton and Raviſtoct, E. II An. It 
Was adjudged as follows: There was an order reciting, 
Whereas Job Saunderſon and his Wife are laſt ſettled in 
2 0 3 theſe are to order you the churchwardens of 
Ohßpten, to repair to the pariſh of Raviſtech, and to relieve 
them, being ſo ſick that they cannot be removed. B 
the court; The juſtices have no authority to ſend for of. 
ficers out of another pariſh, but the pariſh where the poor 
reſide are bqund to maintain them as long as they con- 
tinue with them. And by Powell 5 although they be not 
parifhioners, yet they are to be relieved till they are car- 
ried to their own pariſh. Caſe of S. 49. i 
2. By the 43 El. c. 2. The church ꝛwardens and overſeers, Order to be 
- With the conſent of two, juſtices (1 Q.) hall take order from taken therein,” 
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Parents al not by the aid churchwardens and overſeers, or 
the greater part of them, be thought able to keep and maintain 
their children ; and for ſetting to work all ſuch perſons, married 


— 


ordinary and diy trade; and for the neceſſary relief of the | 
Tame, impotent, old, blind, and ſuch other among them being 
Poor, and nat able to work, l. 3. 
And the ſaid juſtices, or one of them, ſhall ſend to the houſe 
. & correction, or common gael, Such as ſhall not employ them- 
* felves to work, being appointed thereunta as aforeſaid, ſ. 4. 
bitants of Highworth.. There was an order. to pay 38. 
weekly to a poor perſon, by the pariſh of Higbꝛorth, ſo 
long as he ſhall continue poor. It was objected, that by 
the ſtatute it ought to appear that they are poor and impo- 
tent. Parker Ch. J. I favour theſe orders as much as I 
can, becauſe no body takes care to draw them up for the 
poor. But it muſt be quaſhed. Str. 20. | 
OO 33 
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2. | Pooꝛ. (Relief) 


On the authority of this caſe, E. 3 G. X. and Stoke- 
gurfeyy- an order was quiſhed for the ſame fault. So, E. 
4 G. KX. and Tipper, an order to maintain a daughter-in- 
om e ee e ee ee e eee 
Fer the neceſſery relief] E. 1 G. 2. K. and Colbitch. An 
order of ſeſſions was made upon the overſeers of this pariſh, 
that they ſhould pay a ſargeon his bill for © curing certain 
poor under their care. The court faid, that the ſeſſions 
have no power to make ſuch orders; and ſo quathed it. 
..... 8 a 
M. 6 G. 2. K. and Wordfterton. An order was made 
by two juſtices upon the officers of the pariſh of Moodſter- 
on, for paying 5 l. upon account of a poor inhabitant of 
that parifh when he was in gaol, and likewiſe for payi 
a ſurgeon's bill that was due upon his account; whict 
order was confirmed at the ſeſſions. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the juſtices have only power to order pariſh 
officers to relieve a poor inhabitant where it is fit he ought 
to be relieved. But inthe preſent caſe, the pariſn officers 
have actually given the party relief. They employed a 
ſurgeon, and a nurſe, to take care of him. I he ſurgeon 
and nurſe have a proper remedy by way of action againft F 
' , "the officers; and the juſtices have no pretence to interfere N 
in this matter. And the court were of opinion that theſe 
orders ſhould be quaſhed. 2 Barnurdiſl. 207, 247. 
. 3. By the 3 C. c. 4. The chnrchwardens and over ſcers may, 
4:40 ane 27 5 oh ent 7 two juice: (1 Q.) within — | 
limits, wherein fhall be more juſtices than one; and where no 
more ' ſhall be than one, with the affent of that one juſtice, ſet 
up and uſe any trade, miftery or occupation, only for the ſetting 
on work and better relief of the poor. f. 22 
at ce 4. The churchwardens and overſeers, or the greater part 
tapes, them, by the leave of the lord of the manor, whereof any waſte 
or common within the pariſh is parcel, and on agreement with 
him made in writing, under his hamd and ſeal 5 or otherwiſe, 
according to any order to be' ſet down by the juſtices in ſeſſions, by 
like leave and agreement 7 the lerd in writing under his hand 
and ſeal, may build in fit and convenient places of habitation in 
ſuch waſle or common, at the charge of the pariſh," or other- 
wiſe of the hundred or county as aforeſaid," to be rated and ga- 
thered in manner before expreſſed, convenient houſes of dwelling 
for the ſaid impotent poor; and may place inmates, ar more 
families than ont, in one cottage or houſe, notwithſtanding the 
Hatute of the 31 El. Which cottages, or places for inmates, 
a ©: hall 
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Hall not be employed for any other habitation, but only for impo- 
tent and poor of the ſame n placed there by the churchwar- 
dens and over ſcer 32 El. c. 2. ſ. 5. | 
F. It ſhall be lawful for the churchwardens. and overſeers, Overſeers may 
in any pariſh, townſhip, or place, auth the conſent of the ma- contract for he 
jor part ef the pariſhioners or inhabitants, in vęſtry, or other eee, we 
pariſh or public _—_— that - purpoſe aſſembled, ar of ſo the yoo, 
many of them" as ſhall be ſo aſſembled, upon uſual notice there- 
of firſt gib, to purchaſe or hire any houſe or hauſes, in the 
ume pariſh, townſhip, or place, and to contract with any per- 

fon or perſons for the lodging, keeping, maintaining, and em- 
Pleying any er all ſuch poor in their reſpective pariſhes, town- 
ſhips, or places, as ſhall. deſire 10 receive relief or collection, 
and there to keep, maintain, and emplay all ſuch poor perſans, 
aud take the | benefit of the work, labour, and. ſervice of an} 
ſuch poor per ſous, whe ſhall be kept or maintained in any fu 
houſe or hauſes, for the better maintenance and relief of ſuch 

poor per ſons, who. ſhall be kept or maintained. And if any. poor 
perſon ball refuſe to be lodged, kept, or maintained, in ſuch 
houſe or houſes, he ſhall be put out of the pariſh book, and ſhall 
not be intitled to receive relief from the churchwardens and 
overſeirs.:: 9G. c. . . 4. . 

And where any pariſh or townſhip. ſhall be tos ſmall ta Two or more 

' purchaſe or hire ſuch houſe or houſes, it ſhall be my far two PAce may Joins 
or more fuch pariſhes, townſhips, or places, with the conſent 
of the major part of the pariſhioners or inhabitants of their 
reſpettive pariſhes, townſbips, or places, in veſiry or other 
pariſh or publick meeting fon that purpoſe aſſembled, or of ſo 
many of them as ſhall be ſo aſſembled, upon uſual notice thereof 
firſt given, and with the. approbation of any juftice of the peace 
dwelling. in or near any ſuch pariſh, townſhip, or place, ſigni- 
fied. under his band and ſeal, to unite in purchaſing, hiring, 
or taking ſuch houſe, for the lodging, keeping, and maintaining 
F the poor of the ſeveral pariſhes, townſhips, or places ſo uni- 
ting, and there to keep, maintain, and employ the poor of the 
reſpective paxiſhes,. tewnſhips, or places ſo uniting, and to take 
and have the benefit of the work, labour, or ſervice of any poor 
there kept. and maintained, for the better maintenance and re- 
lief of the paor there kept, maintained and empleyed; and if 
any poor in the reſpectiue pariſhes, townſhips, or places ſo uni- 

ting, ſhall. refuſe. to be lodged, kept, and maintained in the 
houſe. hired or taken for ſuch uniting pariſhes, townſhips, or 
places, be ſhall be put out of the collection book, and not inti- 
1 n F ni. oe 
And it ſhall be lawful for the churchwardens and overſegrs of 
any pariſh, townſhip, or place, with the conſent of the major 
Tn | Ke z ; part 
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part of the pariſhioners or inhabitants of the Jai werb. Pole 


hired for the purpoſes aforefard,” in veftry or other puri 
public 1 for that pur poſe e or of fm 
* as ſhall be ſo" aſſembled; ub notice thertf noo 
given, to contract with the re an ane 
other pariſh, townſhip, or place, for the huging, ning, 
or employing of any poor perſon or perſons of fuch other pariſh, 
townſhip, or place, as to them ſhall ſeem meet; and if any Pour 
per fon of” ſuch other pariſh, townſhip, or herz fhall —_— fa 
be lodged, maintained, and employed in ſuch houſe or houſes, he 
Hall be put out of the collection book, and not be intitled to have 
relief: Provided, that no poor perſon, his apprentice, ur child, 
1 Fn ire a ſettlement i in the pariſh, town, or place, to 
'Þ ſhall be removed by virtue of this aft ; "but his and 
. eee hall be and remain, in fuch pariſh, Totan, 'or 
| e, as it was before removal.” q G. c. 7. f. 4. OY 
Perſons relieved 7. Thert all be provided and kept i n every Pariſh; a book 
to be entred in 2 qyherein the names of all perſons who receive collection ſhall be 
_ regiſtred, with the day and year when they were” firft admitted 
to have relief, and the occaſion which brought them under that 
neceſſity : and yearly in Eaſter west, or as often as och - 
thought convenient, the pariſpiondre alt meet in the ve 
other uſual place of meeting in the pariſh; before whom' the book 
ſpall be ed, and all perſons receiving collection to be called 
my Oo the reaſons of — relief 7 they fat Nero a 
new mads and entred of ſus ons as th 
pers fo receive — Ne 11. Ert. fe 
No others to be 8. Aud no other perſon ſhall be allbied to Ges collection 


one juſtice reſiding within "ſuch pariſh, or 552 none be there 

dwelling) in arts near or next adjoining, or by order © 

the juſtices in — ut, except in eaſes of peſtilential diſenſes 

plague, or N 12 0 = fuch . only as hall be te 
ſ. 1 | 


with in Fe Iv 
10 Ja * le e? to any poor pb ou] 
* be made before him of fame matter, which Pal ju 
to be a reaſonable canſe for having fuch relief”; and that 
ſame per ſon had by himſelf, or ſome other, applied for 2 fo 
the pars e bot} bf her PALE e, 2's 
two of the overſeers, and was by them 2 to be relieved; 
and until ſuch juſtice hath ſummoned two of the over ſeers to few 
cauſe why ſuch relief — not be given, thy the perſon f# ſums 
2 hath been beard or made default to appear. 9 G. c. 7. 
L. | a . 


tices. 


hip, or place, where ſuch honfe. or haufes Hall be 5 ” : 


— N at the charge of the pariſh, but by authority under the hand of 


PPP 


Aud the 1 whom. ſuch juſtice ſhall think. ft to order to 
be relieued, Doll entred in fuch. book, as one of theſe who is 
to receive collection, as long. as the cauſe for ſuch relief conti- 
nues, and no longer. And no. officer ſhall (except upon fud- 
den and emergent. occaſions) bring. to the account of the pariſh, 
any money he ſhall give to any poor perſon who is not regiſtred 
in ſuch book, as a perſon intitled to receive colleſtion; on pain 
＋ 54 by diftreſs, by warrant of two ruſftices, wha ſhall have 
examined into and found bim do of fo Hence; which ſaid 
aum ſhall be applied to the uſe of the poor by direction of the 
Juſtices. 9 G. * Reer ne eee 
9, Moreover, Every ſuch perſon at ſhall be upon. the collec- Perſons relieved 
tion, and receive relief of any pariſh or place, and the wife and WW 
children of any ſuch perſon cohabiting. in the ſame houſe. (ſuch 
child only excepted, as ſhall be by the churchwardens and over- 
ers permitted to live at home, in order ta attend an impote 
and belpleſs parent] ſhall upon the ſhoulder whe right ſleevs + 
the eme garment, in an open and viſible manner, wear d 
large Roman P, together with the firſt letter of the name of the 
pariſh or place, whereof ſuch. poor perſon is an inhabitant, cut 
either in red or blue clath, as by the churchwardens and overſcers 
ſhall be directed: And if any fuch poor perſon ſhall negleft or 
refuſe to wear any ſuch badge or mark, it ſhall. be lawful for 
one juſtice to puniſh ſuch offender, either by ardering his allow- 
ance to be abridged, ſuſpended, or withdrawn, or otherwiſe by 
committing him to the hauſe. of correction, to be whipt and kept = 
to bard labour, nat exceeding 21 days; And if any churchwar- 
den or everſeer ſhall relieve any ſuch poor perſon, net wearing 
ſuch badge, and be thereef conuicted on oath of one witneſs be- 
Fore one juſtice, be ſhall forfeit 205. by. diſtreſs, half to the in- 
farmer and half to the poor.. 8 & W. c. 30. f. 2 | 
10. By the 24 G. 2. c. 40. No ſpiritucus liquors ſhall Spirituous li- 
be fold or uſed in any workhouſe, er houſe of entertainment far Le Dy 
pariſb poor; as is ſet forth more at large, in the article re- houſes. 
lating to ſpirituous liquors,. under the title Extiſe. | 


2 THE abovementioned ſtatute of the 9 G. c. 7. hath 

been very beneficial in practice; but the matter ſeemeth 
at — to have been carried too far; the oberſeers in 
many places having found out a method, of contracting 
with ſome obnoxious perſon, of ſavage diſpoſition, for the 
maintenance of their poor: not with any intention of the 
poor being better provided for, but to hang over them ix 
terrorem, if they will not be ſatisfied. with the pittance 
which the overſeers think fit to allow them. And one 
ſuch taſkmaſter oftentimes undertakes for the poor of ſe- 
2185 | ECs | voeral 
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* 


them refuſed to be relie ved. Nn 


* 


peace in and for the ſaid county, t 
Poor and impotent, and not able to provide for "IM fe If 1 , 
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veral pariſhes or townſhips. But the juſtices have power, 
by with-holding their aſſent, to prevent any bad uſe be- 


ing made of this kind of traffick. ck 


q — A Ty I +. * Y 4 ro dy 2 
f 4 2 


Oath of a poor perſon wanting tafntenance. | 


„ maleth oath, that he-ts very poor and impotent, 


and not able to provide for himſelf and his family, and that on 
i be did apply for relief to the pariſhioners of the ſaid — 
pariſh at à veſtry (or other publick) — for, to two - 


of the overſeers of the poor of the ſaid par 


| Wo 7 | N ö CARP» 
Taten and made before me on&of his een 


+ majeſty's juſtices f the peace” for _ 


the ſaid county, the dy of 


ba. 


Warrant thereupon to ſummon the overſeers. 


Jo che conſtables of in the pariſh 
Weſtmorland. 0 of in the ſaid county, and to 


every of them. 


JHEREAS A. P. of your pariſh hath this day made 
oath before me one 4 his majeſly's juſtices of the 
at he the ſaid A. P. is very 


family; and that he the faid A. P. did on———laft apply to the 


pariſhioners of your ſaid pariſp at a veſtry (or other publick) 
meeting hd to 40 B. and C. D. o of the werſeers of the 


poor of the ſaid pariſh] and was by them refuſed to be relieved': 
Theſe are therefore'to require you in his ſaid majeſiy's name, to 
ſummon two of the overſeers ef the poor f the ſaid pariſh, to 


appear before me on next at-the hauſe fin . in the 


faid county, at the hour -in the farenoon of the ſame » > 


70 pero cauſe why relief ſhould not be given to the ſaid A. P. 
And be you- then there with this precept, taveertify what js 
ſhall have done in the exeeution hereof, Given under my hand 
ard feal the. — day in the | 


* 


Order 


7. dE 9-2 


-2 
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aq oi zin an ma eiae no ihn 


Order for maintenancgtce. 


Weſtmorland. FF} HEREAS A. P. of —in the pariſh 
yeoman, hath made oath before me one of his majęſtys 


Juſtices of the peace for the faid county, that he th ſaid A. P. 
is very poor and impotent, and not able to work z and that he 
the ſaid A. P. did om-———laſt-apply for relief to the puriſbi- 
eners of the ſaid pariſh of——— at a veſtry, (or, publick) 

8 3 meeting [or, to A. B. and C. D. two of the overſeers of the 
10 : poor of the ſaid pariſh} and was by them refuſed ta be relieved ; 

| | And whereas A. B. and C. D. overſeers of the poor of the ſaid 

pariſh, have been duly ſummoned by me, to ſhew cauſe why re- 

lief ſhould not be given to the ſaid A. P. and have appeared 
before me in purſuance of ſuch ſummons, but have not made a 
ſufficient cauſe to appear as aforeſaid Cor, but have made de- © 
fault to appear before me according to fuch ſummons :] I do 
therefore hereby order the churchwardens and averſeers of the 
poor of the ſaid pariſb, or ſome of them, to pay unto the ſaid 

A. P. the ſum of —— weekly and every week, for and towards 

his ſupport and maintenance, until ſush time as they ſhall be 
otherwiſe ordered according to law to forbear the ſaid allow- 


' ance, Given under my hand and ſeal at in the ſaid 
county, the day 0 in the ear 


9 


Contract for maintenance. 
T @ publict meeting of the inhabitants of the pariſh of 
in the county or that purpoſe aſſembled, 
upon uſual notice thereof firſt given; it is contracted by and 
with the conſent of the major part 1. the ſaid inhabitants { 
aſſembled ek og between A. B. and C. D. church- 
wardens, and E. F. and G. H. overſeers of the poor of the 
ſaid pariſh, of the one part, and A. M. in the ſaid 
pariſh, yeoman, of the other part; That he the ſaid A. M. 
/hall and will during the fpace of one whole year to commence 
70m next enſuing, at his own proper teſts and charges, 
in the houſe in which he 'now dwelleth, find, provide, and allow 
unto all ſuch poor people, at ſhall be lawfully intitled to relief 
and maintenance from the ſaid pariſh, and ſhall be brought un- 
te him by the churchwardens or overſeers of the poor aforeſaid, 
er any of them, or by their or any of their ſucceſſors for the 
time being, ſufficient lodging, meat, drink, cloathing, em- 
ploxment, and other things neceſſary for their keeping and main- 
bs | tenance z 
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Account. 


wardens and over -ſeays 


ticularly with reſpect 


who ſhall be at he charge of 
of correction, or otherwiſe reducing 
N. .. 


fool, within ſeur days aft 


4 true and perfect account of all 


tenance : And that in enflrain th cher the faid church- 


mn: ſucceſſors reſpec- 
tively, Hall pay or e to he To hour 10 % faid A. M. a fem 


in equal propertions:———— The faid A. M. to 
moreover and tale unto himſelf the benefit of the | ſaid poor you 
ples work, labour, and ſervice during "the ſaid term. In wit- 


In 5 the ' parties to theſe preſents W ny ſet = 


nn. . 


11 WP perhaps be requiſite to inſert a clause more par- 
to the article of chathing ; ; ſetting 
forth in what condition they ſhall 80 and in what con- 
dition be delivered back again. 

As alfo, if they ſhall die; who Kal be at the expence 


of burying them, and the like. 


As alſo, if they ſhall be re e ry, or ungovernable; 
ndi ing them to the Wool 


hem to good * 


And other clauſes as there may be occalion: af, "WER 
"If two pariſhes or townſhips ſhall. Join in fuch a con- 


tracking, it will be neceſſary to inſert in the contract, the 
conſent of a Juſtice of the peace; as thus, 8 


* 2 , with the conſent. 2 the m19jor part of the 


ci inhahitanis ſo aſſembled as aforejetd r 
by and with — ns of J. P. eſquire, on- of his — ·&[̈ͤ¶˖» 


Juſtices of the peace for the ſaid county, diuelling in the ſaid 
2 of —— R aue fo the ee er Wu. 


— —-r 'v 


And the ent of t the faid jule may be indorſed there- 


on, as follows; 


1— e e of the (peace 
for the within mentioned county o and dwelling in the 


within mentioned. pariſh of ——— [or, near to the within 
mantianed pariſhes, or townſhips 0 — 1 do conſent unto, 
. allow, and approve. of the wit 


under ry bend and ſeo the = dep of ome 


vi. of the overſeers account. 


1. By the 43 El. 6. 2. The eee an nde 
er the end of their year, and other 


PLS 


overſeer 's nominated, make and yield up to tw Juflices (1 Q. 
Ly them received, or ra- 


fed. and feed and not received, and 10 of ſuch flock as Hl 


written cantradt. Given | 


$ 
3 
5 
N 
; 


ra- 
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Ie in thair-hands, or in tis hands. any of tb poor to work, 


and of all other things concerning thetr gffice > And ſuch fums 
5 as fhall he in their hands, ſhall pay and — 7 | 
their fucceſſors : And the ſubſequent churchtyardens or owerſeers, 
by warrant from two ſuch juſlices, may levy by diftireſs and 
ſale-of the offenders goods, the faid ſums or Hock which ſhall 
be behind on Sect to be made; and iu dęſect of fuch diſ- 
treſi two ſuch juſtices may commit him tq the common gaok, 
there to remain without bail ar mainprize, until payment of the 
ſaid fon and flock ; And alſo any ſuch two Tuffice may commit 
to the ſaid priſon, every one of the ſaid churchwardens and 
overſcers, which ſhall refuſe to account, there to remain qwith- 
out bail or mainprize, until he have made a true account, and 
ſatisfied and paid ſo much as upon the ſaid account ſhall be 
remaining in his hands. ſ. 2, 4 e Ie 
And by the 17 C. 2. c. 38, It is 9 75 as follows ; 
The churchwardens and overſeers ſball yearly, within Nurteen | 


days after other gverſeers ſhall be appointed, deliver in ta the 


ſucceeding overſeers a juſt account in writing, fairly entred in 
a back to be kept for that purpoſe, and ſigned by them, of all 
ſums by them received, er rated and not received ; and (ſe of 
all materials that ſhall be in their hands, or in the hands f 
any of the poor to be wrought, and of all money paid by fuc 
churchwardens and .overſeers fo accounting, and of all other 
things concerning their as; and ſhall alſs pay and deliver 
over all ſums of money and other things, which ſhall be in their 
hands, to the ſucceeding overſeers ; which account fhall be we- 
rified by oath before: one juſtice, who ſhall fin and atteſt the 
taking of the ſame, at the foot of the account, without oe; 
and the ſaid books ſhall be preſerved by the churchwardens and 
overſeers, in ſome publick or other place within the pariſh or 
townſhip ; and they ſhall permit any perſon aſſeſſed, or Fable to 
be aſſiſſed, to inſpect the ſame at all feaſonable times, paying 
6d. for ſuch inſpection; and ſhall upon demand give copies at 
the rate of b d. for every three hundred words, and fo in pro- 
portion. And iF they fhall-refuſe or neglett ta make and yield 
up fuch account, verified as aforeſaid, within. fuch time, or 
ſhall refuſe or neglict to pay over the money and other things in 
their hands; any two juſtices may commit them to the common 
gaol, till they ſhall. have given ſuch account, or Mall haus paid 
and yielded up ſuch money and other things in thetr hands as 
aforeſaid. E 1, 2. 8 


Oburchivardens] M. 15 C. 2. R. and Pecke, The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 
things as concern his office. But upon an habeas "__ 

1 : 
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Be was diſcharged; for if he be committed as overſeer, it 


muſt be ſo expreſſed in the mittimus, although to be over- 
ſeer be annexed to the office of churchwarden, for the 
juſtices have no power over him as churchwarden. 1 


4 1 L 


Such money as ſhall be in their hands, \ſhall pay and deliver 
aver to their K A 6 G. 2. K. and the juſtices of 
Somerſetſhire. Mandamus to the juſtices, to grant a war- 
rant for levying 301. 178. 11d. being the balance of the 
laſt overſeers account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and employ an attorney to ſue 


ſor ſome charity money, and get it laid out for the benefit 


of the poor; that one Young was ſo employed, and the 
balance exhauſted in fees, and that the overſeers had 


engaged to pay Tung; and for that cauſe they had refuſed 


to grant the warrant, But by the court, There muſt go 
a peremptory mandamus ; for the ſtatute fays, the balance 
ſhall be paid over to the new, oyerſeers, under a penalty; 
© 4 den e ae 88 1 ; 
and it is not in the power of the veſtry, to diſpenſe with 


the ſtatute. Str. 992. ff - 


until he have made a true account] T. 2 W. The mayor 
and churchwardens f Northampton.- The mayor commit- 
ted the churchwardens, as overſeers of the poor, for re- 
fuſing to account, and the warrant of commitment con- 
cluded, until they be duly diſcharged according to law. , The 
court held the commitment void; becauſe the warrant 
ought to conclude, there to remain until they fball account, 


as the ſtatute doth appoint. And the difference is, where 


a man is committed as a criminal, and where only for 
contumacy; for in the firſt: caſe, the commitment myſt 
be, until diſcharged according to law); but in the latter, 
until he comply and perform the thing required 3 for in 
that caſe,” he ſhall not lie till a ſeſſions, but ſhall be diſ- 
charged upon performance of his duty. Cartbh. 1522 


Overſeer remo- © 2. And if any overſeer Mall remoue, be ſpall before bis re- 
moving or dyinge-moval,” detiver-over, io ſome thurchwarden or other overſeer, 


bis actos,” verified' as aforeſaid,” with: ali aſſeſſments, books, 


papers, money, and other things concerning his office 3 and if 
ary - overſeer- ſhall die, his ' executors: or adnuniſtratars ſhall 
within 40 days after his deceaſe, deliver aver all things con- 
"cerning his office to ſame churchwarden- or. other overſeer, and 
ſhall pay out of the aſſets all maney remaining due, which. he re- 


reived by Virtue of bis office, before any of his other debts are 
Sg." v5 Goin Binge. go! lug ow: yd use 


* W. * — - #4 2 08 


* 


3. By 


. 8 8 


it ö 4. By the 43 El. c. 2. F any perſon-fhall find himſc Ae! again& 


er- aggrieved by any att done by the ſaid overſeers or juſtices 3 be 5 
the | — — to the general quarter Zr tha whoſe order therein 1 
1 Mall Bini all nantien, , 1) 1500 en Da d 28 
And this power of appealing generally, doth not ſeem | 
vr do be taken away by the ſtatute here next following; but | 
of j the ſame being only in the affirmative, it ſeemeth that ; 
25 } they may both ſtand together, and that the appeal may 5 
the þ be upon either of the ſtatutes. — \ Sg [2 
hat And upon this ſtatute of the 43 El. the appeal is not 1 
wy 5 limited: to the next ſeſſions, but may be at any time after. ö 
ne i The other ſtatute abovementioned, with regard to this i 
lit matter, is as follows : F any perſon ſhall have any material | 
the objection ta ſuch account or any part thereof, he may, giving | 
ww | reaſonable natice, appeal to the next ſeſſions ; but if reaſonable 
ſed notice be not given, then they ſhall adjourn. the appeal to the " 
go next ſeſſions after; and the court may award "of to either © 
180 party, 2 in caſes of ſettlements by the 8 & 9 M. 17G. 2. 
lik 14 8 that here is a power to award coſts, if the appeal 
0 is to the next ſeſſions; but if the appeal is upon the 43 
5 El. and not to the next ſeſſions, there is no power in ſuch 
yor caſe to award coſts. Nein n t rn ain . ; 
it- And by che ſaid ſtatute of the 17 G. 2. c. 38. In all 
re- corperations or franchiſes,” which bave not four juſtices, perſons 
yy 1 appeal, if they thint fit, to the next county. ſef> 
ons. * bY VEE e ot” vv | | * 
ant M. 4 An. O: and Hedges. On appeal upon the ſta- 
nt, tute of the 43 El. againſt the allowance of the account 
ere by two juſtices, the ſeſſions ordered the overſeer to pay fo 
for much over, which they: adjudged to be in his hands; and 
uſt for not doing this, they committed him. But by the 
er, court: They ſhould have levied the arrears by diſtreſs 
In and ſale, and in default of diſtreſs have committed him; 
lil for the ſeſſions muſt execute their judgment, in the fame 
in manner as the two juſtices muſt do. 2 Selb. 533. 
re- T. 7 G. X. and Bartlett. An order made at the ſeſ- 
er, ſions relating to accounts of overſeers, was moved to be 
ts,  quafſhed;: becauſe it did not appear that the accounts had 
Fg been before the juſtices out of ſeſſions, and they cannot 
all come per ſaltum to the ſeſſions. On the other ſide it was 
hr ſaid, that it appeared there was an allowance, for the ap- 
and peal is ſaid to be againſt the diſburſements and the allows 
re- ence thereof, which the court will preſume was regular. 
ore But by the court, It doth not follow, that this was an 


allowance by two juſtices, for the pariſn might do it; and 


therefore 


Poor. (Per 


chereſore for want of Nuten A order uſt be 


3s 
b-1; x 
* 


por TIO p 


Quiited, ns 988. 


Allowance of the account. 


ERUSED and allowed (heving dk 
firſt ſigned and verified on oath by A. B. 
ent C. D. durdhwardini, Hees 595 F 4 No 9 over ſcers 
of the poor.) by me one of is Maje ces eace in 
2. for th ſaid county, the =n——_ . 2 . P. 


vn. Penal ty of 3 for the eh of 
their duty. 


1. In general, Gander being adden eee, fe 
Forfait for every default 20 8. to the pour, to be levied by one ” 
the thurchwardans or overſeers, by warrant of two juſtices 
(1 Q.) by diftreſs ; or in defect thereof, any two ſuch juſtices 
nay commit the offender to the common gaol, there 16 remain 
without bat] or mainpriær, till the ſaid forfeiture hall be 1 

43 El. c. 2. ſ. 2, 11. 


2. And by the 17 C. 2. e 4. 38. Amy berid « cer nog 


letiing to obey any directions of that ut, being convicted theres of 


an oath before two juſtices, in two talendar manths 
offence committed, ſhall forfeit not exceeding 5 1, nor leſs than 
408. to the poor, by diſireſs. 1. 14. 

3. And in all aftions to be brought in the courts of Weſt- 
minſter, or at the aſſiues, for the recovery of any ſum miſpent 
or taken to thrir en uſe _—_ churchwardms or over ſeers, the 
evidence of the pariſhioners, other than ſuch at receive _ 
en admitted. 3 W. 0. 11. . 12. 6 1 


VIII. Indemnity of oyerſcers i in the perfor 


aance of their wood bes 
« 1. By che 7 c. Ys and 21 J. 6. 12. If any action be 
reg againſt any overſeer, or other p. ich in his aid, 


or by his commandment, ſhall do any New his office, 
he may plund the general iſſue, and if he recevers, he ſpall have 


| double cofts: And ſuch action Jhall laid i in the P county, 


and not elſewhere. 

48. And by the 43 El. c. 2. Perfans hed: for. andy 

done on that att, may Ar the general iſſus, und — — 

ON with coſts, and that to he of afeſſed by the Jury in cafe FA 
7 3 


7 ³˙¹wmA P ac: 7 4 


— you aft 
EE renn 


Pooꝛ. —— ) 


the iſſue tried, or by a writ to enquire 2 the d in wag 
the plaintiff is anf. ſ. 19. 


Popes See por. 


5 
n > Ps 1 Fore _ 


k Pepi marriage 0 enen 
* Ott RO! III. Popifh 


— — 


| Popery. | 


J. General rt 


II. Popiſh ſupremacy oppoſed and aboli hed. 


III. Concerning the pope's preſentation to benefices. 
I. Bringing bulls and other inſtruments from Rome. 
V. Popiſb books and Relicks. 45 
VI. Foreign education f papiſts. ö 
VII. Penalty ef n D's or being perverted 
| Jo peper y. | 


RE” L. Jeſuits and popiſb prieſts. | 


TX. Saying and hearing maſs, _ 


X. Penalties 1a d. 2 and 201. «mnt, 


for not going to church. 


5 XI. Regiſtering eſtates. 


XI I. Inrolling deeds and Wills, 

| XIII. Double taxes. 

XIV. Papiſts not to come facourt.. 

V. Not to come withifh ten miles of London. 
VI. Papiſts confined to their babitations. 
NI. Not to inherit, or take by deviſe. 

VIII "Shall not purchaſe. 
XIX. Shall not preſent to benefices. 
AA. Sball not teach ſchool. . . « 
XXI. Diſabled as to offices, law, ICU 
5 * XII. Not 10 be executor, or e e 
AXIII. Not to be guardian. | 
XXV. Shall be deemed excommunicale: 


- "XXV--Popiſh baptifm. | 


_  Popery. 
XVII. Popiſh burial. 
XVIII. Armour. 

XXIX. Horſes. : 
AXA. Popiſo wife. Wt 
AXXT. Heir of a popiſb recuſant. 
XXXII. Proteſtant children of papiſts. 
ZXRTE. Ours” io 

M. Miniſter to preſent papiſts. 
XXXV. Recuſants conforming... 
XXXVI. Eccięſiaſtical juriſdiftion. 


J. General obſervations. 


1. FT is to be obſerved in general, that popriſh recuſants - 


are liable to all the forfeitures and diſabilities, and 
other inconveniences, to which other recuſants are liable; 
and to many others, to which other recuſants are not li- 
able. PIR 
For to be a recuſant, doth not neceſſarily imply the being 
3 But a recuſant is any perſon who gefalle to go to 
church, and worſhip God, after the manner of the church 
of England: A popiſb recuſant, is a papiſt who fo refuſeth: 
And a popiſb recuſant convict, is a papiſt legally convicted 
thereof. For the want of attending to which diſtinction, 


divers authors who have treated of This ſubject, have fal- 


len into confuſion. 5 | 

2. There are ſeveral ſtatutes made againſt recuſants in 
Q. Elizabeth's reign, and the former part of the reign of 
K. James the firſt, which are not reſtrained to popiſh re- 
cuſants only; but as there were few or no other recuſants 
but papiſts at that time, they have regard chiefly to per- 
ſons of that profeſſion : and therefore they are inſerted 
under this title : although the words of them do extend, 
and the act of toleration ſuppoſes them to extend, to all 
nonconformiſts in gencral. But the force of them as ta 
proteſtant diſſenters is taken away by that act. But no 
papiſt, or popiſh recuſant, ſhall have any benefit by the 
act of toleration. 38 i | 


3. The reader will obſerve from the dates of the ſeve- 


ral acts, how the penalties have from time to time been 
inforced and inlarged, upon every freſh attempt againſt 
the government; eſpecially at the ſeveral periods during 

2 Q., Elzabith's 


wAA2 eo Dm t= 0 @Kmn©Un £2 


Q Elizabeth's reign, after the powder plot i in th egy of of 
K. James the firſt, and after the rebellion in 1715. 


plot, which will often occur in the following ſectiong, is, 
in the ſtatutes at large, a well penned act. It is much 
in the ſtyle of lord Cole; ſtrong, and clear: where tho 
many words are uſed, yet none of them can be wanted. 
And probably it was drawn up by him. It brings the ſe- 


ject it treats of; and.renders them all uſeleſs and dead, 
much as if it had repealed them in expreſs words. And 
it may be a pattern in reducing into one general law, the 
ſeveral ſtatutes which on many heads are now become 
very numerous, and not 4 little confuſed. 

=. 4. In peruſing this whole title, wherein the laws againſt 
: papiſts are brought clearly together in one view, it will 


2 | occur poſſibly to remark, that they are many, and per- 
d i haps ſevere. But it ought to be conſidered withal, how 
'5 : proteſtants-are treated in popiſh-countries ; and that the 
be 1 offences intended to be guarded" againſt by theſe laws, are 
. not the ſtealing of an ox, or the burning of an houſe, or 
8 | any other invaſion. of private property, but dethroning 
© the prince, and overturning the goyernment. 
h. | Tis true, theſe laws in the prefent age have been per- 
: i mitted to ſleep in a great meaſure, and that even at a time 
ed | when a rebellion was advancing, and a foreign invaſion 
n, N attempted in favour of a popiſh prince and government; 
l- but they are ſuffered nevertheleſs to continue in force; 
perhaps that it may appear to the enemies of our con- 
in ſtitution, that if they are ſpared, it is not for want of 
of . power, but of inclination to puniſh. 15 8 
0 
ts 
= II. Popiſh ſupremacy oppoſed and — 
ed 1. never ſhall affirm, that the king hath not le 
d, 3 ſupreme authority in cauſes eccleſiaſtical, "ſhall be excom- 
all municated-ip/o fao,' and not reſtored dae by the archbi- 
to * = his repentanee.' Can. 2 
no the ſtatute of the 27 Ed. 3. ft. f. c. 1. which is 
he Gele the ſtatute of 'proviſors3 perk ons (uing in a foreign 
realm, or impeaching judgment given in the king's — 
8 ſhall incur a præemunire; that is, ſhall have a ain 
en to appear in perſon t6 anſwer to the contempt, and 1 they 
nſt dome not, they ſhall be out of the king's protection, cel. 7 
97 lands and goods ſhall be forfeited, and their bodies im- 
$ riſo ranſomed at the king's will. Led. 
3 Vor. ill. Ff . | Y 


of the acts particularly, immediately after the 86 | 


veral laws together, which had been,enated on the ſub⸗ 
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6. No provi 
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And if any bring into the realm a ſummons or excom- 
munication againſt any one executing the ſtatute of pro- 


viſors, he ſhall ſuffer pain of life and member. 13 R. 2. 


bes And by the 5 El. c. 1. If any perſon ſhall maintain 
the authority of the ſee of Rome in this realm, he ſhall 


incur a præmunire for the firſt offence, and for the ſe- 
cond ſhall be guilty of high treaſon. Proſecution, to be 
within a year. And the juſtices in ſeſßons may enquire 


thereof, and ſhall certify the ſame into the king's bench.” 


+. 2512» $2.10, . 


<& 


4. And if any perſon ſhall put in practice to abſolve 


or withdraw any ſubjects from their allegiance, or if any 


erſon ſhall be willingly ſo abſolved or withdrawn; he, 
15 aiders and maintainers ſhall be guilty of high treaſon. 

be trial to be at the aflizes, or in the king's bench. 
37. c. 4. J 22, 23, 25. 28 5 


be II. Concerning the pope's preſentation to benefices. 
1. No perſon by authority from the court of Rome, 


hall diſturb any perſon of the holy church, preſented or 


collated by the king or his ſubjects; on pain of fine and 
impriſonment. 25 Ed. 3. fl. 6. 


* 0 5 3 , 144 472 111 0 
2. None ſhall take any benefice of an alien or convey 


money to him-for the farm thereof ; on pain of incurring 


a premunire. FE 8 


3. No alien ſhall purchaſe or occupy a benefice in Eng- 
land; on pain of a præmunire. 7 R. 2. c. 12. 
4. He that ſhall go out of the realm, to procure a be- 
nefice, ſhall be out of the king's protection; and the 
ſame ſhall be void. 12 KR. 2. F. LEAR i. 

5. If any perſon ſhall accept a benefice from the pope, 


he ſhall be baniſhed for ever, and his lands and goods for- 


FAS bn 18 5 he By Oi ne AL | 

oviſion of a benefice not vacant, made by the 
pope, and licenſed by the king, ſhall be available; but 
perſons endeavouring to exclude the incumbent there- 


by, ſhall incur a præmunire. 7 H. 4. c. 8. 3 H. 5. 


V. Bringing bulls and other inſtruments from Rome. 


. By the ſtatute of the 16 R. 2, c. 5. (which is che fa- 
mous ſtatute called the ſtatute of præmunire) If any perſon 


ſhalt purchaſe, or bring into the realm, any bulls or inſtru- 


ments 
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ments from Rome, or elſewhere, they ſhall incur a præ- 
munire : that is to ſay, they ſhall be put out of the king's 
protection; and their lands and goods ſhall be forfeit to 
the king; and they ſhall be attached by their bodies, if 
they may be found, and brought before the king and. 
his council, there to anſwer; or elſe proceſs ſhall be 


awarded againſt them by præmunire facias (ſo called from  . -_- 
thoſe words in the with. 0 If fo, kN 

2. But by a ſubſequent ſtatute, if any perſon ſhall get 2 wk 
or publiſh any bull or inſtrument from Rome, he ſhall _ 11 
be oy of high treaſon. And his aiders and comforters | 13 

| incur a præmunire. And concealing the ſame ſhall | 0 

be miſpriſion of high treaſon. 13 El. c. 2. .. 3, 4. 5. [Ge 
And the juſtices of the peace may inquire thereof, Fs, 


within a year and day. 23 El. c. 1. J. 8. 4 
V. Popiſh books and relicks. 


1. If any perſon ſhall have in his cuſtody any books 
called antiphoners, miſſals, grailes, proceſſionals, manu- 
als, legends, pies, portuaſſes, primers in latin and engliſh 
(except thoſe ſet out by K. H. 8.) couchers, journals, 


ordinals or other books for the ſervice of the church, 1 
not ſet forth by the king; he ſhall forfeit for the firſt of- = 
fence 208. for the ſecond 41. and for the third ſhall be I; 


impriſoned at the king's will. And the juſtices of the 1 
peace in their general ſeſſions may hear and determine the $$ 


ſame. 3&-4 Ed. 6. c. 10. | F 3 

2. No perſon ſhall bring from beyond the ſeas, nor ſhall : | © 
print, ſell, or buy any popiſh primers, ladies pſalters, ma = 
nuals, roſaries,  popiſh catechiſms, miſſals, breviaries, 1 


portals, legends and lives of ſaints, containing ſuperſti- 

| tious matter, printed or written in any language what- 9 
I ſoever; nor any other ſuperſtitious book printed or writ- . 
ten in enghſþ; on pain of 40s. one third to the king, one | 
third to him whe ſhall ſue in any court of record, and 
one third to the r of the pariſh where ſuch books 
ſhall be found; and the books to be burned. 3 FJ. c. 5. 
F * 2 => 5 ow i 2 % ; : | 
, If any perſon ſhall bring into the realm any agnus 
| dei, - croſſes, pictures, beads, or ſuch like vain and ſu- | 
„ perſtitious things, from the biſhop of Rome, or any au- + 
thoriſed by him to conſecrate the ſame, and offer them | 

to any perſon. to be worn or uſed; both the bringer and 
receiver ſhall incur a 2 San : But if the receiver 


. 
5 
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ſhall in one diy's: time deliver the ſame to 2. juſtice of 
the peace, or if ſuch perſon to whom. the ſame is offered 


: ſhall carry the bringer before the next juſtice, or (if he 


cannot) {hall diſcloſe; the offender's name and place of 
abode or refort, to-the biſhop, or to a juſtice of the peace, 
he ſhall not incur ſuch præmunire. And in fuch caſe; 


the juſtice in 14 days ſhall ſignify the ſame to one of the 


privy council, on pain of incurring a præmunire. 13 El. 
, ogonidats vd nt ug 
4. And two. juſtices of the peace (and mayors and other 
ehief officers in corporations) may Jearch,'the houſes and 
lodgings of every popiſh recuſant convict, or of every per- 
ſon whoſe. wife is a popiſh recuſant convict, for popiſh. 
baoks.and relicks of popery: and if any altar, pix, beads, 
pictures, or ſuch like popiſh relicks, or any popiſh book, 
ſhall be found in their euſtody, as in the opinion of the 
faid juſtices, mayor, or other chief officer, ſhall be 
thought unmeet for ſuch. recuſant to have or uſe, the ſame 
mall be preſently defaced and burnt, if it be meet to be 


burned ; and if it be à crucifix, or other relick of any 


price, the ſame to be defaced at the ſeſſions, and returned 
to the owner. 3 F. c. 5. J 26. < | 


VI Foreign'elucation of papiſts. | 
1. If any perſon ſhall contribute or ſend over ſea, 
any money or other relief to any ſeminary abroad; he 


ſhall incur a premunire. 27 El. c. 2. . 6. e 
2. They who be in ſeminaries abroad ſhall return in 


ſix months after proclamation, and conform in two days, 


before the biſhop, or two juſtices of the peace; other- 
wiſe if they return at all, without ſubmiſſion, they 
mall be guilty of high treaſon. 27 El. c. 2. . 5. 

3. If any perſon ſhall go, or ſend any perſon, beyond 
the ſeas, to be popiſhly educated, who ſhall be there fo 
inftrufted,. or ſhall ſend any money or other thing for 


that purpoſe; he ſhall, on conviction before the judges 
of the king's. bench; or of affize, be diſabled to be plain- 


tiff in any action, or to be committee of any ward, or 
executor, or adminiſtrator, or capable of any legacy or 
deed of giſt, or to bear any office ;. and ſhall forfeit his 
2 and ſhall forfeit his lands during life. But if he 

| conform in 6 months after his return, he ſhall be 
diſcharged. 3 C. c. 2. 1 F. c. 4. fo b, 7. | 
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4. Children, not being ſoldiers, mariners, merchants, 
ar ** apprentices or factors, departing the realm, on 
account of education, or otherwiſe without licence from 
the king, or. ſix of the privy; council; ſhall take no bene- 


ft by any gift, conveyance, deſcent, deviſe, or other- 


wiſe, of any lands or goods, until they conform. 


* 
6. 5. , 16. And perſons ſending any ſuch child over 


ſeas, without licence, ſhall forfeit 100 l. to him who 


ſhall ſue in any court of record. 37. . 5. J. 16. 11 & 
12 M. c. 4. % 6. 


5. No weman, or child lindes' 21, except ſailors or 


23 ſhall paſs over ſea without licence of the king 
and council; on pain that the officer of the port ſhall 


forfeit his office and his 33 the owner of the ſhip his 


veſſel, and the maſter his goods 0 be: impriſoned 12 
months. 1 X c. 4 % 8. ; 

56. No perſon, not bred up by dis 3 in the ropith 
religion, ſhall breed up or ſuffer his children to be bred 
up in the, popifh .xeligion ; on pain of being diſabled to 
bear any -_—_— until they conform. 25 C. 2. c. 2. 


0 
: 


IL Paally of Wu 6 or ny pens 
| to popery... 


nal any r ſhall put in prnktiee to reconcile any 
ſubjects to popery, or if any perſon ſhall be willingly 
reconciled ; he, is aiders, and maintainers, ſhall be guilty 
of high treaſon. The trial to be at the aſſizes, or in 
the king's 1 bench. 53 J. 6. 7. 225 23, 25. 


7 Feſuits and popiſh priefts. . = 


1. No jeſuit or popiſh prieſt ſhall come into or be i in 
che realm, on pain of . digh treaſon ; unleſs he conform. 
27 El. c. 2. f 2, 3, 

2. And if any fon ſhall nn ly receive or relieve 
any ſuch, he ſhall be guilty of felony without benefit of 
clergy. | 27 BE 3.7.4. 

3. And if any perſon, knowing fuch ab or prieſt to 

be in the realm, ſhall. not in 12 days diſcover the fame 


to a juſtice of the rw or other . officer, he ſhall 


s pleaſure, And if 
ſuch juſtice or other officer ſhall nk in 28 days give in- 


be fined and impriſoned at the king 


formation thereof to one of the privy council, 
farfeit 200 marks. 27 El. c. 2. J. 11, 


es. ä 


e ſhall 
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. And a ſuſpecded jeſuit or popiſh prieſt, being law- 
fully examined, and refuſing to anſwer whether he be a 


Jeſuit or popiſh prieſt, ſhall be impriſoned till he make 
direct and true anſwer. 35 El. c. 2. .. 11 
5. And the perſon” who. ſhall firſt diſcover, to any ju- 


ſtice of the peace, any perſon who ſhall entertain or 


relieve any jeſuit, ſeminary, or popiſn prieft, within three 
days after the offence 3 ſo that by reaſon of ſuch diſco- 
very any offender ſhall be taken and convicted: ſuch per- 
ſon ſhall not only be freed from any penalty for ſuch. of- 


fence, if himſelf be an offender therein, ſhall alſo 


have the third part of the forfeitures if they do not exceed 


1501.-and if they do exceed 1501. then he ſhall have 


gok- g J. go mit | l 

6. If any perſon ſhall apprehend any popiſh biſhop, 
prieſt, 8 and proſecute him till he be convicted 
of exerciſing any part of the office or function of a 
popiſh biſhop or prieſt, he ſhall receive from the ſhe- 
riff 1001. reward. 11 & 12 V. c. 4. .. 1, 2. 
7. If any popiſh biſhop, prieſt, or jeſuit, ſhall ex- 
erciſe any part of the office or function of a popiſh 
biſhop or prieſt, (except in foreign miniſters houſes), 
he ſhall be adjudged to perpetual impriſonment. 11 & 
fo C3 I og A. | 

8. If any perſon ſhall contribute, or ſend over ſea; any 
money or other relief to any jeſuit or popiſh prieſt ; he 
ſball incur a præmunire. 27 El. c. 2. ſ. 6. 


IX. Saying and bearing maſs. 


1. If any perſon ſhall ſay or ſing maſs, he ſhall forfeit 
200 marks, and be impriſoned for a year, and till 
paid; | | 
And if any perſon ſhall wilfully hear maſs, he ſhall for- 
feit 100 marks, and be impriſoned for a year; 7 

The forfeitures to be one third to the king, one. 
third to the poor, and one third to him who ſhall ſue 
in any court of record. And if not paid in 3 months 
after judgment, he ſhall be committed till he pays, or 


conforms. And the ſeſſions may determine the ſame. 


23 El. c. 1. ,. 4, , 10, 11. PE e 

2. If apy popiſh b:þop, prięſt, or jeſuit ſhall ſay maſs, 
except in foreign minifters houſes,. he ſhall be adjudged 
to perpetual impriſonment. 11 & 12H. c. 4. . 3, 5. 


3. And 
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3. And the perſon who ſhall firſt diſcover to any ju- 
ſtice of the peace any maſs to have been ſaid, and the 
perſons that were preſent thereat, and the prieſt that 
ſaid the ſame, or any of them, within three days after 


the offence, and by reaſon of ſuch diſcovery any offender 


is taken and convicted; ſuch perſon ſhall not only be 
freed from any penalty for ſuch offence, if himſelf be an 
offender therein, but 10 

forfeitures, if they do not exceed 1501. and if they do 


exceed 150 l. then he ſhall have 50 l. and after convic- 


tion of the offender,” he ſhall have a certificate from the 
judges, or juſtices of the peace before whom the convic- 
tion ſhall be, directed to the ſheriff or perſon who ſhall 
ſeize the goods, or levy the forfeiture, commanding him 
to pay the fame.” 3 FJ. c. 5. fe 1. | 
4. And conveyances made by recuſants to evade the 
penalties for ſaying or hearing maſs, ſhall be void. 29 
e 6. fun iin fy {+ | 2 1 5,2 
A. Penalties of 12 d. a ſunday,” and 20l. a month, 

For not going to churcb. wats 


1: All perfons, having no lawful or reaſonable excuſe 


to be abſent, ſhall reſort to their pariſh church or chapel, 


or upon reaſonable let thereof, to ſome uſual place where 
divine ſervice ſhall be performed, according to the liturgy 
and practice of the church of England, upon every ſunday 


and holiday; on pain of puniſhment by the cenſures of 


the church, or of forfeiting to the poor for evey offence 
1s. to be levied by the churchwardens by way of di- 
ſtreſs. 1 El. c. 2. ,. 14, 24. Except diſſenters qualified 
by the act of toleration, who reſort to ſome congregation 
of religious worſhip allowed by that act. 1 V. c. 18. 
25 16. . . x 3 
1 And he who is abſent from his own pariſh church, 
ſhall be put to prove where he went to church. 1 
Aaw, 13. | | | 


And one juſtice, on proof (in one month after de- 


fault,) by confeſſion, or oath of witneſs, may call the party 


before him; and if he ſhall not make ſufficient excuſe, - 


and due proof thereof to the ſatisfaction of the juſtice, 
ſuch juſtice ſhall give warrant to the churchwarden to 
levy 12 d. to the uſe of the poor of the pariſh for 


plus. 
c. 4. J. 27, 28. 


all alſo have the third part of the 


for every default by diſtreſs and ſale, rendering the over- 
For want of diſtreſs commitment till paid. 3 J. 


Ff4 2. Every 
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2. Every perſon above the age of 16 years, who ſhall 
not repair to ſome. church, chapel, or-uſual place of com- 


mon prayer, being convicted thereof before the judges of 


aihze, or juſtiges. of the peace in their open quarter ſeſ- 
ſions, ſhall forfeit 20/1, a month, one third to the king, 
one third to the maintenance of the poor of the pariſh, 


and of the houſes of correction and of impotent and 


maimed ſoldiers, as the lord treaſurer, chancellor, and 
chief baron of the exchequer ſhall order, and one third 
to him who ſhall ſuc in any court of record. If, not 
paid in 3 months after judgment, he ſhall be impriſoned 
till he pay, or conform himſelf to go to church. 23 El. 
b. 1. fo. 5s I., 12946 ie fe N 


— 


Note; Theſe two laſt ſtatutes, by inflicting 20 l. for 


a month's abſence, diſpenſe not with the forfeiture of 


12 d. on the former ſtatutes for the abſence of one ſunday ; 
far both may well ſtand together; and the 12 d. is imme- 


diately forfeited upon the abſence of each particular day, 
1 Haw. 13. YR nn 
3. And every offender in not repairing, to church, be- 
ing once convicted, ſhall pay into 52 

Eaſter or Michaelmas term which ſhall firſt happen after 
the conviction, .201. for every month contained in the 
indictment ; and ſhall alſo afterwards, without any other 
andictment or conviction, | pay into the  exchequer at 
every Eaſter and Michaelmas term 201, for every month 
till he conform z except where the king may refuſe the 


ſame, and take two parts of the lands as hereafter is men- 


tioned, 3 F. c. 4.8, i act 3.54 i; 
4. And every conyiction recorded, ſhall by the court 
be certified into the exchequer, and if default ſhall be 
made in any part of payment, the king may by proceſs 
take the goods, and two parts of the lands of the offen- 


Ob; $7 6:4: 


7 19. bY 

5. Allo the king may refuſe the penalty of 201. a 
month for not coming to church, and in lieu thereof 
may ſeize two parts of the offender's lands, and keep 
them till he conform. 3 J. c. 4. . 10, 1. 

6. And where ſeizure ſhall be made of two parts of 
the lands, for the penalty of 201; a month, ſuch two 
parts ſhall, according to the extent thereof, go towards 
payment, but the third part ſhall not be extended or 
ſeized. And when the recuſant ſhall die, and the ſaid 
penalty not paid, the king ſhall keep the two parts, until 
5 whole be thereby, or otherwiſe, paid. 17 “. 4» 
Jo 8. | 5 


4 | 7: And 


exchequer at 
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7. And every perſon who ſhall retain in his ſervice, 


or ſhall relieve, keep, or harbour in his houſe any ſer- 
vant, ſojourner, or ſtranger, who ſhall not repair to 


church, but ſhall: forbear for a month together, not hay 
ing reaſonable excuſe, ſhall forfeit 101. for every month 


he ſhall continue in his houſe ſuch perſon ſo forbearing. 
And the ſeſſions may hear and Fetermine the ſame. 3 J. 
6. 4+ / 32, 33» 30. 
8. And conveyances made by recuſants to ns the 
—— for not coming to church, ſhall be void. 29 
C —5 


9. An — o juſtices i in ſeſſions ſhall have power to en- 


quire, hear, and determine of all recuſants and offences 
for not repaixing to church; and ſhall have power at the 
ſeſſions Where an indictment is taken for ſuch offence, 
to make proclamation, by which it ſhall be 2 
that the body of the — ſhall be rendered to the ſhe- 

riff, bailiff, or gaoler, before the next ſeſſions: And if 


he ſhall not appear of record at the next ſeſſions, then 
upon ſuch default recorded, he ſhall ftand i 


3 7. . fe To 
Jt And no indictment or other proceeding 


recuſants ſhall - be reverſed (unleſs they conform) = 


any want of form, nor by any thing but by direct 
traverſe to the pant of not coming to church. 37. & 4 
N 

0. 11. But every ends who ſhall uſually on ſundays 

have in his houſe divine ſervice as eftabliſhed by law, 

and be thereat himſelf uſually -preſent, and ſhall four 

times a year at leaſt go to the — church or other 


common church or chapel, he ſhall not incur any pe- 


nalty for not. repairing to church. 23 El. c. 1. /. 12. 
And this alſo ſhall not extend to proteſtant diſſenters, who 
reſort to ſome place of religious worſhip allowed by the 
act of toleration. 1 V. c. 18. 

12. And the churchwardens and conſtables hall (on 
pain of 201.) preſent at the quarter ſeſſions once a year, 
| the monthly abſence from church of all recuſants, and 
the names and ages of their children above nine years of 
age, and the names of their ſervants. And the preſent- 
ments ſhall be entered by the elerk of the peace without 
fee, on pain of 40s. And if the party preſented ſhall be 
indicted and convicted, ſuch churchwarden or conſtable 
ſhall have a reward of 408. to be lieved of the recuſant's 


goods by warrant of the juſtices in b 3 J. c. 4. 
AI. Regiſtering | 


4. 4, $4 b. 


 Popery- 


EI. Re : Regiſring "ai, 


r. Bxery ; perſon belng's' popiſh recuſartt; e pentb, or 
8 in the popiſn religion, or whoſe parent or pa- 


rents ſhall be a papiſt or papiſts, or who ſhall uſe or pro- 


feſs the popiſn religion,” ſhall within fix months after he 
mall be of the age of 21, take the oaths of the x G. c. 13. 
and make the declaration againſt popery of the 30 C. 2. 
in one of the courts at Meſmin ter, or the quarter ſeſſions; 


or in default thereof, ſhall within ſix months afterwards, 


ob within fix nent! after he ſhall come into the poſ- 
ſeſion-of any lands, N reel the ſame; where they lie; 
who is the poſſeſſor of them; what eſtate he hath in 
them; the yearly rent, if lett; if lett upon leaſe, who 


made it, what rent, what fine; the time when regiſter- 


ed; in a parchment book or roll to — e by the clerk 
of the peace, 1 C. ff. 2. c. 55. * 
2. And ſuch lands ſhall be Net in the county, 
where the houſe thereupon ſtands. 3 G. c. 18. / 3. 
an And his name ſhall be ſubſcribed to the regiſtry, in 
reſence of two Juſtices in open ſeſſions, by himſelf 
bes is lawful” — {the warrant of attorney to be 
proved by two witneſſes, and entered of record); and 
two juſtices ſhall ſubſcribe their names as witneſſes (on 
pain of 207.) that the entry was duly made. And the 
clerk of the peace ſhall, on application made ten days at 
leaſt before the ſe Mond, enter the ſame before ſuch ſeſ- 
ſions; who ſhall have 3d. for every 200 words of the 
regiſtry and entry of record, and for every copy thereof, 


and for any one comparing the ſame with the originals; 


and 4d. for every ſearch. And if he neglect or refuſe 
to do his duty herein, he ſhall foriefr! -his office, 1G. 
N. 2. © 55. J. 1. 

4. Perſons not qualifying, or not regiſtering, or not 
regiſtering _ ſhall forfeit ſuch lands, or the value 
thereof, two third 
ſhall ſue for the ſame at the common N or in chan- 
cery. 1 G. ft. 2. c. 55. ,. 1. 255 

5. But no action for any forfeiture for not regiſtering, 
or for er tho fradulently, ſhall be brought after two 
- after tho offence committed. = G7 c. 18. 7. 2. 


e xr buolling 


s to the king, and one third to him who 


VI. Inrolling deeds and wills. 


1. No manors, lands, tenements, or hereditaments, 
or any intereſt therein, or rent, or profit thereout, ſhall 
paſs, alter, or change from any papiſt, or perſon pro- 


feffing the popiſh religion, by any deed or will, except 


ſuch deed within ſix months after date, and ſuch 
within ſix months after the death of the teſtator, be in- 
rolled in one of the courts of record at Weſtminſter, or 


within the county where they lie, by the chlor rotulorum,. 


and two juſtices of the peace, and the clerk of the peace, 
or two of them at leaſt, whereof the clerk of the peace to 
be one. 3 G. c. 18. /. 6. Oy 
2. But leaſes made by papiſts to proteſtants, whereon 
the full yearly value, or the ancient or moſt accuſtomed 


* 


your rent or more ſhall be reſerved, need not to be in- 
rolled. | 


10 G. c. 4. J. 19 


3. And by the 4 G. 3. c. 38. ſuch deeds and wills 


ſhall be „if they be inrolled before Jan. 1. 1765. if 
advantage hath not been taken of the default before Far. 1. 
1764. And there is generally the like clauſe of indem- 


nity in ſome act of parliament every two or three 


4+ 'Alfo-no purchaſe made for full and valuable con- 


ſideration, by and for the ſole benefit of any proteſtant, 
ſhall be avoided for or by reaſon that any deed or will, 
through which the title is derived, hath not been inrol- 
led; ſo as no advantage was taken thereof before the pur- 
chaſe, and fo as no decree or judgment hath been obtain- 
ed for want of ſuch inrollment. 4 G. 3. c. 38. 


XIII. Double taxes. 


By the land tax acts, papiſts and reputed papiſts, being 
of 18 years of age, who ſhall not have taken the oaths 
of allegiance and ſapremacy, ſhall pay double land tax. 


XIV. Papiſts not to come to court. 


1. No popiſh recuſant convict ſhall come into the 
court or houſe where the king or his heir apparent ſhall 
be (unleſs commanded by the king or council) ; on pain 
of 1001. half to the king, and half to him who ſhall diſ- 
cover and ſue for the ſame in any court of record. 3 F. 


„ 
— 2. And 
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2. And if any member of either houſe of parliament, 
not having taken the oaths of allegiance and ſupremacy, 
and made and ſubſcribed the declaration againſt popery, 
ſhall come into the king's preſence, or the court or houſe 
where he is * out licence from 6x, of the privy coun- 
cil), be ball . ſuffer. as à popith ręcuſant convict, and 
ſhall. be diſabled to hold any office, r to vote in ei- 
ther houſe: of parliament, or to be plaintiff, guardian, 
executor, adminiſtrator, or to take any legacy or gift, 
and ſhall forfeit 500 l. to him who ſhall ſue. 30 C. 2. 


VV. No 10 cume within ten miles London. 


1. All N popith recuſants, who ſhall come, dwell, or 
remain, within the city of London, or within ten miles 
thereof, who ſhall be indicted; ox convicted of ſuch 
recuſancy, or who ſhall forbear going to church to hear 


divine ſervice for three months, ſhall within ten days 


after ſuch indictment or conviction, depart from the 
ſaid city, and ten miles compaſs of the ſame; and 


mall alfo within the ſaid time deliver up their names 


to the lord mayor, if they dwell within the city or li- 


berties thereof; and if they dwell in any other county, 


within ten miles of the city, they ſhall deliver up their 
names to the next juſtice; on pain of 100 l. half to 
ee and half to him . who. ſhall ſue. 3 F. c. 5. 

| 2 And for the better diſcovering. of papiſts within 
ten miles of Landon, every juſtice. in the neighbour- 
ing counties, ſhall cauſe to be arreſted and brought 
before him every ſuch perſon within the ſaid limits, 
not being a merchant. foreigner, as are or are reputed 
to be papiſts (except ambaſſadors ſervants), and ten- 
der to him the declaration againft popery of the 30 


C. 2. which if he ſhall refuſe to make and ſubſcribe, 


and afterwards continue within ten miles of London, 
he ſhall ſuffer as a popiſh recuſant convict. The 
juſtice to certify ſuch ſubſcription, or refuſal, into the 
king's bench or to the next quarter ſeſſions. x V. 
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Poperys 
V. Papiſts confined to their habitations. 


1. Every perſon above 16 years of age, being a 
popiſh recuſant, and having any certain place of abode, 
who being convicted for not repairing to ſome church, 
chapel, or uſual place of common prayer to hear dl- 
vine ſeryice there, but forbearing the fame contrary 
to law, ſhall within 40 days next after the conviction 
(if he be within the realm, and not hindred by im- 
8 by command of the 5 or council, or 
y ſickneſs, and in ſuch caſe in 20 days after the re- 
moval of ſuch impediment) repair to his uſual dwel- 
ling, and ſhall not remove above five miles from thence, 
aneh he be licenſed as is herein after directed, on 
pain of forfeiting his goods, and alſo to the king his 
lands during life, unleſs they be cuſtomary or copy- 
hold, and then to the lord of the manor, 35 27 
Cs 2. /. 3. 1 5 
-£ FA oe that theſe ſhall be computed ac- 


cording to the 'Engliſh manner, allowing 1760 yards 


to a mile, and that the ſame ſhall be reckoned hot 
by ftreight lines, as a bird or arrow may fly; but 
according to the neareſt and moſt ufual way. 1 Haw. 25. 
2. Having repaired to their dwelling, they ſhall with 
in 20 days notify their coming, and preſent themſelves, 
and deliver their true names in writing to the mini- 
ſter of the pariſh, and to the conſtable, and the mi- 
niſter ſhall enter the ſame in a book. 35 El. c. 2. J. 6. 
3. And, after, the miniſter and conſtable ſhall cer- 
tify the ſame in writing to the next ſeſſions; and the 
clerk of the peace ſhall enter the fame in the rolls of 
the ſeſſions. 35 El. c. 2. /. 7. e 
4. And if ſuch recuſant (not being a feme covert} 


have not lands of 20 marks a year, or goods worth 


above 4ol. and ſhall not conform in 3 months, being 
thereto required by the biſhop, or a juſtice of the peace, 
or the miniſter 3 he ſhall abjure the realm before two 
juſtices of the peace, or the coroner : who ſhall enter 
the ſame of record, and certify the ſame at the next aſ- 


ſizes. And if he ſhall refuſe to abjure or not depart, or | 


return; he ſhall be guilty of felony without benefit of 
clergy. 43. LG 10. © - l 
Aljure] The form whereof, according to the ancient 
books, is this: This hear you, fir coroner, that I. A. O. 
of — int the county ef am a ppifþ recuſanty and 
| in 


. 
— 
1 
! 
! 
1 
3 * 
= : - ; " 
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in contempt of the laws and ſtatutes of England, I have and 
do refuſe to come 10 their thurch: I de therefore, according to 
the intent and meaning of the ſtatute made in the 35th year of 
queen Elizabeth, late queen of this realm of England, abjure 
the realm of England. And I ſhall haſte me towards the port 
P. which you have given and aſſigned to me, and that I ſhall 
wot go out of the bighway, leading thither, nor return back 
gain; and if Id T will that J be taten as a felon of the 
Eng. And that at P. I will diligently ſeek for paſſage, and 1 
wil tarry there but one floed and ebb, if 1 can have paſſage : 
and unleſs I can have it in ſuch ſpace, I will go every day into 
the ſea up ta my knees, aſſaying to paſs over. So help me God 
his dzom. Stam. 116. Mir. b. 1. Offic, Cor. 49. 

5. But if ſuch perſon reſtrained ſhall be urged by proceſs, 
or be bound to appear in any of the king's courts, or be 
ſent for by the council, or be bound to render his body 
to the ſheriff on proclamation, he ſhalf incur no penalty 
ſor removing for ſuch purpoſe. 35 El. c. 2. , 13, 14. 

6. Alſo, popiſh recuſants confined to their habitations 
by the 35 El. may be licenſed to remove. 3 

62 By the king. 1 _ 

. (2). By three or more of the privy council, in writing 
under their hands; who may give licence to ſuch recu- 


Ent to travel out of the compaſs of five miles, for ſuch 


time as ſhall be contained in his licence, for their tra- 
velling, attending, and returning, and without any other 
cauſe to be expreſſed in the licence, | 1 
3) If ſuch recuſant ſhall have neceſſary occaſion or 

eſs ; then, upon licence in writing under the hands 

and ſeals of four of the next juſtices of the county or 
place, with the aſſent in writing of the biſhop ; or of the 
eutenant, or a deputy lieutenant of the county refiding 
therein, under their hands and ſeals; in which licence 
mall be ſpecified both the cauſe of the licence, and the 
time how long the party licenſed ſhall be abſent in tra- 
velling, attending, and returning: In ſuch caſe, the per- 
ſon ſo licenſed may travel about ſuch his neceſſary buſi- 


neſs, and for ſuch time as ſhall be compriſed in the li- 


cence ; he firſt taking oath before the ſaid four juſtices, 
or any of them, that he hath truly informed them of the 
cauſe of his journey, and that he ſhall not make any 
cauſeleſs ſtay. And ſuch perſon departing above five 
miles, not having ſuch licence, and not having taken 


ſuch oath, ſhall incur the penalty of the 35 El. above-, 
All Net 
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VII. Not to inherit, or take by deviſe. 
If any perſon educated in the popiſh religion, or pro- 


fefling the ſame, ſhall not within fix months after he 
ſhall be 18 years of age, take the oaths of allegiance and 


 fupremacy, and ſubſcribe the declaration of the 30 C. 2. 


in the chancery, king's bench, or quarter ſeffions, he ſhall 
(in reſpe& of himſelf, but not of his heirs) be incapable 
to inherit or take any lands, by deſcent, deviſe, or limi- 
tation; but the next of kin, being a proteſtant, ſhall 


have the ſame. 11& 12 W. c. 4. . 4. 


III. Shall mat purchaſe. | 


1. Every papiſt, or perſon making profeſſion - of the 
popiſh religion, ſhall be diſabled to purchaſe any lands, or 
profits out of the ſame, in his own name, or in the name 
of any other to his uſe, or in truſt for him; but the ſame 
ſhall be void. 11 & 12. c. 4. / 4. f 

2. But no ſale of any lands for a valuable conſideration 


by any perſon, being the reputed owner, or in poſſeſſion 


of the rents and profits thereof, to be made to and for a 
proteſtant purchaſer, ſhall be avoided on any pretence of 


diſability in the act of the 11 & 12 V. c. 4. and of the 


1 J. c. 4. incurred by any perſon making ſuch ſale, or 
by or through whom the title ſhall be derived; unleſs be- 
fore ſuch ſale, the perſon intitled to take advantage of 


ſuch diſability, ſhall have recovered the lands, or given 


notice of his claim to the purchaſer, or entered his claim 


at the quarter ſeſſions. 3 G. c. 18. . 4. But the above 
ſtatute of the 11 & 12 . ſhall continue, that papiſts 
| ſhall not purchaſe." J. 5. | 


XIX. Shall not preſent to benefices. 


1. A popiſh recuſant convict ſhall be diſabled to pre- 


ſent, or grant any avoidance, to any eccleſiaſtical living, 


or nominate to any free ſchool, hoſpital, or donative. 3 


VCC 0 
2. And whereas by the 1 V. c. 15. any two juſtices 
who ſhall know or ſuſpect, or ſhall be informed, that any 
warped is, or- is ſuſpected to be a papiſt, ſhall tender to 
im the declaration of the 30 C. 2. and if he ſhall not 
appear before the ſaid juſtices, on notice to him given hy 
warrant of the ſaid juſtices, or left at his uſual Pp 
e adode 


f abode, or if he ſhall refuſe = wake an fabfcribe the de- 


claration, they ſhall certify his name and place of abode 
at the next ſeffions to be there recorded by the clerk of 


the peace; It is enacted by the 1 V. c. 26. . 2+ that 
every perſon ſo recorded, ſhall from the time of ſuch re- 


cord, be diſabled to preſent or nominate to any benefice, 


free ſchool, hoſpital, or donative, as fully as. if he were a 
popiſh recuſant convict. 

3. And where any perſon ſhall be poſſeſſed of any right 
of preſentation or nomination as aforeſaid, in truſt for any 
papift or popiſn recuſant, who ſhall be convicted or diſ- 
abled by the 3 57 c. 5. or by the 1 V. c. 20. ſuch truſtee 
ſhall be diſabled to preſent or nominate, or to grant any 
avoidance thereof. 1 . c. 26. . 3. 

4. Alſo, it is further enacted, that Shery papiſt, or 
perſon. making profeſſion of the popiſh religion {that is, 
| whether convicted by either of the former acts or not) 
and every child not being a proteſtant, under the age of 
21, of every ſuch papift or perſon profeſſing the popiſh 


religion, and every mortgagee, truſtee, or perſon any 


ways intruſted, directly or indireQtly, by or for any ſuch 
papiſt or perfor profeſſing the popiſh religion, or ſuch 
child as aforeſaid, whether ſuch truft be declared by wri- 
ting or not, ſhall be diſabled to preſent or nominate, 12 
An. H. 2. c. 14. . 1. 

5. And the chancellor nd ſcholars of the univerſity of 
Oxford ſhall preſent: and nominate to the ſame, in the 
counties of Oxford, Rent, Middleſex, Suſſex, Surrey, Hamp- 
ſhire, Berſhire, Burtinghamſbire, Gbuceſterſbire, Morceſler- 
ſhire, Staffordfnre, Warwickſhire, Miliſbirt, Samen ſetſpire, 

Deuunſbire, Cornwall, Dorſetſhire, Herefordſhire, Northamp- 
ton ſhirr, Pembrokeſhire, Caermarthenſhire; Bretknockſhire, 
Monmouthſhire, Cardiganſhire, Montgomeryſbire, the city of 


London, and other Cities and towns within the ſaid coun- 


ties : 

And the ace = hole of the univerſity of 
Cambridge ſhall preſent and nominate in the counties of 
Effex, Hertfordſhire, Bedfordſhire, Cambridgeſhire, Hunting - 
donſhire, Suffolk, Nerfolk, Lincolnſhire, Raulandſbire, Lei- 
| i Derbyſhire, Nottinghamſhire, Shropſhire, Cheſbirez 

Yorkſhire, Durham, Northumberland; Gumber- 
land, 3 Radnor fore, Denbighſbire, Flintſhire, 
Carnarvenſtire, Angleſeyſhire, Merionethſbire, Glamorganſhire, 
and the cities and towns n che _ ceunties. 3 7 
8 19, 20. bi 
a 5 FL. OS AT 6. Ang 
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6. And if any truſtee, mortgagee, or grantee, of an 
avoidance, ſhall preſent or nominate to any ſuch living, 
free ſchool, or hoſpital, whereof the truſt ſhall be for any 
recuſant ' convict, or diſabled, without giving notice in 


writing to the univerſity, in three months after the avoid- 


ance ſhall happen; he ſhall forfeit 500 I. to the univer- 
ity. 1 4 26. £4 | 


7. But the chancellor and ſcholars ſhall not preſent to | 


any ſuch eccleſiaſtical living, any perſon who ſhall then 
have any other benefice with cure of ſouls ; nor ſhall the 
perſon preſented be abſent from the ſame above 60 days 
in any one year, 1 V. c. 26. /. 5, 6. 

8. And every grant of an eccleſiaſtical living, ſchool, 
hoſpital, or donative, by any papiſt or truſtee for him, 
ſhall be void, unleſs made bona fide for a full and valuable 
conſideration to a proteſtant purchaſer. And alſo every 
deviſe thereof, with intent to ſecure the benefit thereof to 
the heirs or family of ſuch papiſt, ſhall be void. 11 G. 
2. c. 17. . 5. 5 | 

| XX. Shall not teach ſchool. 

If any papiſt ſhall keep ſchool, or take upon him the 
education, or government, or boarding of youth; he ſhall 
be adjudged to perpetual impriſonment. 11 & 12 I. c. 
+ [3 5. ora ra Gi 


XXI. Diſabled as to offices, law, phyſick. 


1. No recuſant conviꝙ ſhall practiſe the common law, 


as a counſellor, clerk, attorney, or ſolicitor z nor ſha 

practiſe the civil law, as advocate or proctor; nor prac» 
tiſe phyſick, nor be an apothecary; nor ſhall be a judge, 
miniſter, clerk, or ſteward of or in any court, or keep 
any court, nor {hall be regiſter or town clerk, or other 


- miniſter or officer in any court; nor ſhall bear any office 


or charge, as captain, lieutenant, corporal, ſerjeant, an- 


cient bearer, or other office in camp, troop, band, or 
company of ſoldiers. nor ſhall be captain, maſter, 


vernor, or bear any office of. charge of or in any ſhip, 


caſtle, or fortre(s ; but be utterly diſabled for the ſame: 
and every perſon offending herein, ſhall forfeit 1001. half 


to the king, aud half to him who ſhall ſue. 3 J. c. 5. 


2. And no popiſh recuſant convict, nor any having a 
wife being a recuſant convict, ſhall exerciſe any publick 
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office, unleſs ſuch huſband, and his children above ꝙ years 
old, and his ſervants, go to church and conform. 3 J. 


XXII. Not to be executor, or adminiſtrator. 
A popiſh recuſant convict ſhall be diſabled to be ex- 
ecutor or adminiſtrator. 3 F. c. 5. J. 22. 
AAIII. Not tobe guardian. 


A popiſh recuſant convict ſhall not have the cuſtody of 
any child as guardian: but the wardſhip ſhall go to the 


next of kin, not being a recuſant, to whom the ettate 


cannot lawfully deſcend. 3 J. c. 5. /. 22, 23. 


XXIV. Shall be deemed excommunicate. 


1. Every popiſh recuſant convict ſhall ſtand and be re- 
pated to all intents and purpoſes diſabled, as a perſon ex- 
communicated, and as if he had been ſo denounced by 
the laws of the realm, 3 J. c. 5. foil 
2. And on proceſs to the ſheriff, for apprehending a 
a popiſh recuſant excommunicated, he may break open a 
houſe, or raiſe the power of the county. 3 F. c. 4. 


J 35: | 
: XX). Popiſh baptiſm. 
Every popiſh recuſant ſhall within one month next af- 
ter the birth of any child, cauſe it to be baptized by a 


lawful miniſter in open church; or if it is infirm, to be 


baptiſed by a lawful miniſter ; on pain of 1001. one third 
to the king, one third to him who ſhall ſue, and one 


third to the poor. 3 FJ. c. 5. J. 14. ER | 
AVI. Popiſh marriage. 


Js Every man, being a popiſh recuſant convict, who 


ſhall be married otherwiſe than in ſome open church or 


- chapel, and otherwiſe than according to the orders of the 
church of England, by a minifter Tawfully authorized, 
ſhall be utterly diſabled and excluded to have any eſtate 
of freehold into the lands of his wife, as tenant by. the 
_curtely of England: And if ſhe have no lands, he fhall 
forfeit xoo01. half to the king, and half to him who fhall 
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2. And every woman, being a popiſh recuſant convict, 
who ſhall be married in other form than as aforeſaid, ſhall 
be utterly excluded and diſabled, not only to claim any 
dower or jointure, but alſo her widow's eſtate and frank- 
bank in her huſband's cuſtomary lands, and be diſabled to 
have any part of his goods. 3 FJ. c. 5. .. 19%. 
3. But by the 26 G. 2. c. 33. After March 25, 1754, 
if they ſhall be married any where in England, other than 


in a church or publick chapel (unleſs by ſpecial licence 


from the archbiſhop of Canterbury), or without publi- 


cation of banns, or licence, the marriage ſhall be null and 


XXVII. Popiſb burial. 


If any popiſh recuſant, not being excommunicate, ſhall 


be buried in any place, other than the church or church- 


yard, or not according to the eccleſiaſtical laws ; the exe- 
cutors or adminiſtrators of every ſuch perſon ſo buried, 
ſhall forfeit 201. one third to the king, one third to the 


informer or him who ſhall ſue, and one third to the poor. 


33. — 


XXVII. Armour. 
1. Any two juſtices, who ſhall know or ſuſpect, or ſhall 


be informed, that any perſon is or is ſuſpected to be a pa- 
piſt, may and ſhall tender to him the declaration in the 


act of the 30 C. 2. and if he ſhall not appear, after notice 


by warrant under hand and ſeal given to him, or left at 
his uſual place of abode ; or ſhall not make and ſubferibe 
the declaration; he ſhall be diſabled to have or keep in his 
houſe or elſewhere, or in the poſſeſſion of any other to his 
uſe, any afhns, gunpowder or ammunition, except fuch 


weapons as ſhall be allowed by the ſeſſions for the defence 


of his houſe or perſon. And any two juſtices may by war- 


rant authorize in the day time any perſon, with the con- 


ſtable's aſſiſtance, to ſearch ſuch perſon's houſe for the 


ſame, and ſeize them for the uſe of the king. And the 
ſaid juſtices ſhall deliver the ſame in open court at the next 
ſeſſions for the uſe aforeſaid ; where alſo, they ſhall certify 


the name and place of abode of every perſon ſo ſubſeii- 
bing, or not ſubſcribing. 1 V. c. 15. / 2, 3, 4. 5 

2. And notwithſtanding the taking away ſuch armour, 
FRO and munition, the ſaid popiſh recuſant ſhail 


be charged with the providing and maintaining of horſe, 


Ge 2 | . and 


6. 18. „ . 
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and other armour, and munition, as other ſubjects, accord- 
ing to their ſeveral abilities. 3 F. c. 5. / 29. | 
3. And every ſuch perſon, not diſcovering and deliver- 
ing them up to ſome juſtice in ten days after default in 
not appearing, or not ſubſcribing as aforeſaid, or hindering 


the ſcizure, ſhall be committed to gaol by any two juſtices | 
for three months, and ſhall forfeit the arms, and pay tre- 


ble value of them to the king, to be appraiſed by the juſ- 
tices at the next ſeſſions. 1. c. 1 ang 5. 1 | 
4. And every other perſon who ſhall conceal, or know- 
ing thereof, not diſcover to a juſtice ſuch arms or ammu- 
nition, or ſhall hinder the ſeizing thereof, ſhall be com- 
mitted to.gaol by two juſtices for three months, and ſhall 
forfeit to the king the treble value of the arms. 1 W. c. 
13. | , TOR 

: 2 And every perſon who ſhall diſcover ſuch arms or 
ammunition, ſo as they ſhall be ſeized, ſhall have a reward 


equal to the value thereof ordered by the ſeſſions out of 


the goods of the offender, to be levied by diſtreſs. 1 V. 


XXIX. Horſes. 


1. Every papiſt making default in not appearing, or 
not ſubſcribing (as in the former ſection concerning ar- 
mour) ſhall not have or keep in his poſſeſſion, or in the 
poſſeſſion of any other to his uſe, or at his diſpoſition, any 


; horſe above the value of 51. to be fold. And two juſtices 


may authorize any perſon, with the conſtable's aſſiſtance, 
to ſeize all ſuch horſes for the king's uſe. 17. c. 15. / 9. 
2. And if any perſon ſhall conceal, or aſſiſt in conceal- 


Ing, any ſuch horſe, he ſhall be committed by warrant of 
two juſtices to priſon for three months, and ſhall forfeit to 
the king treble the value of ſuch horſe. 1 W. c. 15. J. 10. 


XXX. Popih wife. 


1. If any married woman being a popiſh reeuſant con- 
vict, ſhall not conform in three months, ſhe ſhall be com- 
mitted to priſon, by one of the privy council, ar by the 
. biſhop, if ſhe be a baroneſs; or, if under that degree, by 

two juſtices (1 Q,) until the ſhall conform, — 


| er huſ- 
band ſhall pay to the king for her offence for every month 
x01. or elſe the third part of his lands, ſo long as ſhe ſhall 
continue out of priſon, 7 F. c. 6. ſ. 28. 
| | —_ SE 2. A 
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2. A wife being a popiſh recuſant convict, her huſband 
not being ſo, ſhall forfeit to the king two parts of her 
jointure and dower, ſhall not be executrix or adminiſtra- 
trix of her huſband, nor ſhall have any ſhare of his goods 
and chattels. 3 J. c. 5. /. 13. | | 
3. But if ſhe hath been married (out of England) other- 

wiſe than according to the form of the church of England, 
| ſhe ſhall be diſabled to claim any dower or jointure, or 
| we 1 of her huſband's lands; and ſhall have no 
part of his S. 3F.c.5./. 13. And if in England, 
the marriage ſhall be Sy me 0.2. e. 33. , 


XXXT. Heir of a popiſb recuſant. 


If the heir of a popiſh recuſant ſhall be under ſixteen, 
at the death of ſuch recuſant, and ſhall after ſuch age be- 
come recuſant, he ſhall be charged with the penalties hap- 
pening him by reaſon of ſuch his anceſtor's recuſancy, 


until ſuch time as he ſhall conform. 1 F. c. 4. J. 3, 4. 


XAXII. Proteſtant children of papiſts. 


If any popiſh parent, in order to the compelling his 
child being a proteſtant to change his religion, ſhall re- 
fuſe. to allow him a fitting maintenance, the lord chan- 
cellor may make order therein. 11 & 12M. c. 4. /. 7. 


XXXIII. Oaths. 


1. By the toleration act, if any perſon being required 
by a juſtice of the peace, ſhall refuſe to take the oaths of 
allegiance and ſupremacy, and to make and ſubſcribe the 
declaration againſt po of the 30 C. 2. he ſhall be 
committed by the ſaid juſtice to priſon; and, at the next 
ſeſſions, if he ſhall again refuſe to make and ſubſcribe the 
faid declaration, he ſhall be deemed and ſuffer as a popiſh 
recuſant convict. ſ. 12. 

2. And by the 1 G. ff. 2. c. 13. Two juſtices may 
ſummon any perſon whom they mal ſuſpect to be diſaffec- 
ted, by writing under their hands and ſeals to appear be- 
fore them at a time prefixed, to take the oaths of allegi- 
ance, ſupremacy, and abjuration : which ſummons ſhall 
be ſerved on ſuch perſon, or left at his dwelling houſe, 
or uſual place of abode, with one of the family there; and 
if ſuch perſon ſhall neglect or refuſe to appear, then, on 
due proof made upon oath of ſerving the ſaid ſummons, 

7 7 they 
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they ſhall certify the ſame to the next ſons, to be there 
recorded: And if fiich perſon ſhall negle& or refuſe to 
appear and take the oaths at the ſaid ſeſſions (his name 
being publickly read at the firſt meeting of the ſaid ſeſſions), 
he ſhall be taken and adjudged a popiſh recuſant convict. 
And the ſame ſhall be from thence.certified by the clerk 
of the peace, into the chancery, or king's bench, to be 
there recorded, /. 10, 11. 


XXXIV. Miniſter to preſent papiſts. 


Miniſters ſhall preſerit popiſh recuſants to the biſhop, 
every year before June 24. Can. 114. 


XXV. Recuſants nar, 


. A recuſant conforming ſhall be diſcharged of the 
penalties which he Oi en ſuſtain in reſpect of 
his recuſancy. 1 F. e. 

2. And by the 11 G. 7 22 7% Papiſts conforming to 
the proteſtant religion, and taking the oaths, and ſub- 
ſcribing the declaration of the 30 C. 2. in the chancery, 
king's bench, or quarter ſeſſions, (to be there recorded, ) 


hall have thicic eſtates freed of the diſabilities incurred 


befare ſuch conforming. . 1, 2, 3, 4. 

3. And a recuſant convicted having conformed, ſhall at 
leaſt once a year receive the eren in the pariſh church, 
on pain of forfeiting for the firſt year 20 l. for the ſecond 
401. and for every year after 601. half to the king, and 


half to him who ſhall ſue in the woke at Meer, or 


at the aſſizes, or ſeſſions. 3 J. e. I 

And at the ſeſſions where an indiiment for ſuch offence 
is taken, the juſtices ſhall have power to make proclama- 
tion, by which it ſhall be commanded, that the body of 
the offender ſhall be rendred to the ſheriff, barliff, or 
gaoler, before the next ſeflions ; And if he ſhall not ap- 
pear of record next ſeſſions, then 7 ſuch default re- 
corded, he ſhall ſtand convicted. "3 

And no indi ment or other proceeding ſhall be reverſed 
far want of form, nor by any thing but by direct traverſe 


to the point of not receiving the facrament. /. 16. 


But the hufband ſhalt not be charged with apenalty for 
the wife's offence in not receiving the ſacrament ;' nor 
ſhall the * be chargeable for not receiving during her 


marriage. o. 


Popery. 


AAA 1. Eccleſiaſtical juriſdifion. 
It is generally provided in the foregoing acts, that no- 


thing therein ſhall take away or abridge the authority or. 
Juriſdiction of the eccleſiaſtical cenſures. | 


Note; The oaths and declarations abovementioned, 
are inſerted at large in the title Paths. Ys 


Poſſe comitatus. See Arreſt, 


Polt. 


* O perſon ſhall be capable of exerciſing any em- Pofimatier's 
ployment relating to the poſt office, or any oath- 
branch thereof, or be any way concerned in receiving, 
ſorting, or delivering of letters, before he ſhall have taken 
: e before a juſtice of the peace where he 
reſides: | | 


I A. B. do fwear, that I will not wittingly, willingly, or 
knowingly open, detain, or delay any letter or letters, packet or 
packets, which ſhall come into my hands, power, or cuſtody, by 
reaſon of my employment in or relating to the poſt office ; except 
by the conſent of the perſon or perſons to whom the ſame is or 
ſhail be directed, or by an expreſs warrant in writing under 
the hand of one of the principal ſecretaries of late for that pur- 
poſe 3 or except in ſuch caſes, where the party or parties to 
whom ſuch letter or letters, packet or packets ſhall be directed, 
er who is or are chargeable with the payment of the port or ports 
thereof, ſhall refuſe or neglect to pay the ſame, and except ſuch 
letters or packets, as ſhall be returned for want of true direc- 
tions, or when the party or parties to whom the ſame is or ſhall 
be directed, cannot be found : And tbat I will not any way 
imbezil any ſuch letter or letters, packet or packets, as afore- 
ſaid, 9 An, c. 10. ſ. 41. | | 
And if any perſon ſhall do any thing contrary to the 
faid oath, he ſhall forfeit 201. and his office. /. 40. 
2. And perſons appointed from time to time to meaſure ou, 
the poſt roads, ſhall be ſworn to perform the ſame, ac- 
cording to the beſt of their ſkill and judgment, before a 
juſtice of the peace, who Thall make a certificate thereof 
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Rates of poſtage, 
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in writing, to be entred . in the general poſt office, with- 
out fee. 9. An. c. 10. f. 12. 5 G. 3. c. 25. . 9, 10. 
3. The rates or prices for the carriage of letters, ſhall 


be according to the ſeveral rates and ſums following: 
For every ſingle letter, not exceeding one whole poſt 


ſtage from the office where the letter may be put in, 1d 


double letter, 2 d; treble, 3d; an ounce, 4d; and ſo in 


proportion. 5 G. gow $5c þc:4» 


Above one poſt and not exceeding two : a fingle 
letter, 2d ; double, 4d; treble, 6d; an ounce, 8d; 
and ſo in like proportion. id. | 

Above two poſt - ſtages, and not exceeding 80 miles 
from the general poſt office: a ſingle letter, 3d; double, 
6d; an ounce, 12d. 9 An. c. 10. /. 30. 

Above 80 miles: ſingle letter, 4d ; double, 8d; an 
ounce, 18. 4d; and ſo in proportion. id. 

In like manner, there are different rates appointed by 


the ſeveral acts to and from foreign parts, according to 


the diſtance, or difficulty of conveyance. And all maſters 
of ſhips or veſſels bringing letters from abroad, ſhall de- 
liver the ſame (except in the caſe of quarentine) at the 
poſt office, before they break bulk; for which they ſhall 


receive 1d extraordinary for each letter. 5 G. 3. c. 25. 


4 4». | 

Bal; of exchange written on the ſame piece of paper 
with a letter, and ſeveral letters to ſeveral perſons written 
on the ſame piece of paper, ſhall pay as ſo many diſtint 


letters. 6 G. c. 21. fo 81. | 
And writs or other proceedings at law, incloſed, or 


written on the ſame piece of paper with a letter, ſhall pay - 


as ſo many diſtinct letters. 26 G. 2. c. 13. / 6. 

But merchants accounts not exceeding one ſheet, bills 
of exchange, invoices, bills of lading, (ſent or brought 
over ſea, 6 C. c. 21. / 52.) ſhall be allewed without 
rate in the price of the letters. 9g An. c. 10. / 13. 


But patterns or ſamples. of goods, or pieces of any thing, 5 


though not paper, incloſed in a letter, or affixed thereto, 
if under an ounce weight, ſhall pay as a double letter, 
a6 6. 2. T3- 7 | | | 
4. Within the limits of the penny poſt in Landon, ſhall 
be paid 1d (at putting in, and 1d at delivery, 4 G. 2. 
c. 33.) 9 An. c. 10. f. 6. N 28 Li | 
And the poſtmaſter general, and his deputies, may ap- 


point a penny poſt office in any city or town and places 


adjacent, where they ſhall judge convenient; and may 
charge therein the ſam e rates, as within the limits of the 


penny poſt office in London, 5 G. 3. c. 25. / 11. 


Provided, 


8 2 #, of = & me 


ks. 8 
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Provided, that no parcel ſhall be carried by the penny 
poſt, exceeding the weight of four ounces; unleſs it be 
carrying to or from the general poſt office. ſ. 14. | 
5. And none but the poſtmaſter ſhall carry letters; on None but the 
pain of 51 for every offence, and 1001 a week beſides; pofimatter to 
half to the king, and half (with cofts) to him that ſhall letters. 
ſue in any court of record. 9g An. c. 10. .. 17, 19. | 
Except letters carried gratis by carriers or ſhipmaſters 
with goods, inſtruments out of any court, and letters ſent 
by friends in their journey, or by a ſpecial meſſenger. 
id. [. 2. 
£8 except in the two univerſities ; to and from which, 
letters may be ſent, in manner as heretofore hath been . 
uſed. .. 32. | | . 


6. No letters or packets ſhall be exempted from poſtage; gxemptions from 


Except ſuch as ſhall be ſent from or to the king: poſtage. 
And ſuch, not exceeding the weight of two ounces, as 
| ſhall be ſent, during the fitting of parliament, or within 
20 days before or after any ſummons or prorogation ; which 
ſhall be ſigned, on the outſide thereof, by any member, 
and whereof the whole ſuperſcription ſhall be written by 
him (or in caſe of bodily infirmity, by ſome perſon by 
him appointed, of which he ſhall give notice to the poſt-- 
maſter general) : | 825 | 

Or directed to any member of either houſe of parliament 
at any of the places of his uſual reſidence, or at the place 
where he ſhall be at the time of delivery thereof, or at the 
' houſe of parliament, on the lobby of either houſe : 

Or to the offices of the treaſury, admiralty, war office, 
general poſt office; ſecretaries of ſtate, paymaſter general 
of the forces, clerk of the parliaments, clerk of the houſe 
of commons ; or upon his majeſty's ſervice (indorſed by 
the proper officer). 4 G. 3. c. 24. /. 1, 4. 5 G. 3. 

c. 25. J. 26. | | 

Ae u ſhall not extend to printed votes or proceed- 
ings in parliament, or printed news papers, ſent without 
covers, or in covers open at the ſides, . on the out- 
ſide by any member of parliament, or directed to a mem- 
ber at any place whereof he ſhall have given notice to 
the poſtmaſter general. 4 G. 3. c. 24. / 5. 

Alſo elerks in the offices of the ſecretaries of ſtate and 
poſt office, being thereunto licenſed by the ſecretaries or 
poſtmaſter general reſpectively, may continue to frank 
votes and news papers as heretofore hath been uſual; pro- 
vided the ſame be ſent without covers, or in covers open 
at the ſides. /. 6. K | 
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But if any paper or other thing be incloſed in ſuch 
printed paper, or any writing be thereon, except the ſu- 
perſcription ; the whole ſhall be charged with poſtage. 

Forging franks. 7 If any perſon ſhall counterfeit the handwriting of 
any perſon in the ſuperſcription, in order to avoid the 


payment of poſtage; he ſhall be guilty of felony, and 


| tranſported for ſeven years. 4 C. 3. c. 24. / 8. | 

Poſt bey loiter- 8. If any poſt boy ſhall quit the mail, before his arri- 
ing upon the val at the next ſtage; or ſhall ſuffer any other perſon 
a (except the perſon employed to guard the mail) to ride 
on the horſe or carriage; or ſhall loiter on the road, or 

ſhall not in all poſſible cafes convey the mail after the rate 


of ſix miles an hour at leaſt: he ſhall, on conviction by 


confeſſion or oath of one witneſs before one juſtice, be 

ſent to the houſe of correction, to be there kept to hard 

labour, not exceeding one month, nor leſs than 14 days. 

5 Gi 3. c. 25. . 20. | | 

Uplawfolly col- 9. And if wy poſt boy ſhall by himſelf, or in combi. 
leQting letters. nation with others, unlawfully collect any letters, or 
convey or cauſe them to be conveyed ; he ſhall, on con- 

viction by confeſſion or oath of one witneſs before one 

juſtice, forfeit for every letter or packet 108, to the in- 

former; if not forthwith paid on conviction, to be com- 

mitted to the houſe of correction to hard labour, not ex- 

ceeding two months, nor leſs than one. 5 G. 3. c. 25. 

Wt | IR 

Imbeꝛrilling 14 Io. If any perſon, intruſted to take in letters, ſhall 
ney tor letters jmbezzle, or apply to his own uſe, any money by him 
poſt- paid, received for poſtage ; or ſhall deſtroy any letter FA by him 
taken in; or ſhall not duly account for the money receiv- 


ed by him for advanced poſtage : he ſhall be deemed guilty 


of felony. 5 G. 3. c. 25. /. 19. . 
Money for poit- II. All ſums, not exceeding 51, that ſhall be due from 
age how to be any perſon for letters, or which ſhall be received for the 
ww carriage of letters without anſwering the ſame to the re- 
ceiver general, ſhall be recovered before juſtices of the 
peace in the . 1 age as ſmall tithes : And fuch debt 
ſhall be preferable! in payment, before any debt to any 
private perſon, 9 An. c. 10. /. 30. „ 
Stealing bills or 12. If any perſon,” employed in the buſineſs of the poſt 


other ſecurities office, ſhall ſecrete, embezzle, or deſtroy any letter or 
for money out ö 


of packet, containing any bank note, bank poſt bill, bill of 
exchange, exchequer bill, South-ſea or India bond, divi- 
dend warrant of the bank or other company, navy or vic- 
tualling bill, ſeaman's ticket, ſtate lottery 8 | 
| mith's 


letters. 
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ſmith's note for the payment of money, or other bond or 

warrant, bill, or promiſſory note for payment of money, 

or American provincial bill of credit; or ſhall ſteal or 

take the ſame out of any letter or packet : he ſhall be 

guilty of felony, and ſuffer death as a felon, 5 G. 3. 

E. 2 $9; * | 

| 77 45 | fas perſon ſhall rob any mail, although the Robbing the 


ſame ſhall not appear to be a taking from the perſon, or mail. 


in the highway, or in a dwelling houſe or outbouſe be- 
Jonging to a dwelling houſe, and although it. ſhall not 
appear that any perſon was put in fear; he ſhall, never- 
thelefs, be guilty of felony, and ſuffer death as a felon. © 
5 A ef ll | 9 25 mee 
134. The poſtmaſters, and no other perſon, ſhall pro- Riding poſt. 
vide horſes and furniture, to let to hire to perſons riding 
ſt. 9 An. c. 10.:þ.'5; | e F 


= (But this ſhall not extend to chaiſes duly licenſed, | with 


horſes to draw the ſame, and horſes to accompany perſons 
carried in ſuch chaiſes. 22 G. 2. c. 25.) | | 
And they may charge 3d a mile for each horſe ee 


poſt, and 4d a mile for the perſon riding as guide; a 


ſhall not charge for any bundle or parcel of goods not ex- 
ceeding 80 lb weight, to be laid on the horſe rid by the 
guide; and ſhall not be obliged to carry above that weight. 

9 An. c. 10. ſ. 14. Pos | 
But if any poſtmaſter doth not or cannot furniſh per- 
fons riding poſt with horſes, in half an hour after demand; 
fuch perſons may furniſh themſelves elſewhere {provided 
that they take no horſes without the owner's conſent) ; 
and ' the poſtmaſter in ſuch caſe ſhall forfeit 51; half to 
the king, and half to him that ſhall ſue, with full coſts. 


J. 21, 2 


15. No poſtmaſter ſhall, by word, meſſage, or writing, Potmatice noc 
or in any other manner, endeavour to perſuade any elec- to meddle in 
tor from giving his vote for the choice of any perſon to * 
ſerve in parliament; on pain of 1001; half to the inform- 
er, and half to the poor, and likewiſe of being incapaci- 
tated, 9 An. c. 10. f. 44. | „ 


Pound- breach. See Diſtreſs. 
Powder for the hair. See Exciſe, 
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L the writ, Præmunire facias prefatum A. B. quod 
- tune fit coram nobis, &c. where præmunire is uſed for 
præmonere, to warn the perſon to appear, as is directed 
NN ſtatute of 27 Ed. 3. c. 1. hereafter following. 
I Inſt. 129. 
Power of juſtices 2. Notwichſtanding that premunire is not within the 
0 the peace letter of the commiſſion of the peace, yet inaſmuch as it 
4 is againſt the peace of the king and of the realm, any ju- 
ſtice of the peace may, either on his own knowledge, or 
the complaint of others, cauſe any perſon to be appre- 
hended for ſuch offence ; and he may take the examina- 
tion of the perſon ſo apprehended, and the information of 
all who can give material evidence againſt him, and put 
the ſame in —7 785 bind 1 the witneſſes to the 
ing's bench or gaol delivery; certify his proceedings 
to the ſame court to which he ſhall bind over fluch Fi od 
mers. 2 Haw. 39. Hale's Pl. 168. ; 
Tmpeaching 3. By the 27 Ed. 3. c. 1. called the ſtatute of provi- 
judgments in the ſors, They who ſhall draw any out of the realm in plea, 
banane.  Whereof the cognizance pertaineth to be king's court, or 
0 which do ſue in any other court, to defeat or impeach 
the judgments given in the king's courts, ſhall have a 
$3; containing the ſpace of two. months, by warning to 
made to them, by the ſheriffs or other officers, to 
appear to anſwer in their proper perſons for the contempt : 
And if they come not at the ſaid day in their proper per- 
{on to be at the law, they, their procurators, attornies, 
- executors, notaries, and maintainers, ſhall from that day 
forth be put out of the king's protection, and their lands, 
goods, and chattels forfeit to the king, and their bodies 
whereſoever they may be found ſhall. be taken and im- 
priſoned, and ranſomed at the king's, will, And upon 
the ſame a writ ſhall be made, to take them by their 
bodies, and to ſeize their goods, lands and poſſeſſions, 
into the king's hands. And if it be returned, that 
they be nat found, they ſhall be put in exigent, and 
outlawed. — 1125 7 / 
Suing out foreign 4. And by the 16 R. 2. c. 5. commonly called the 
_— pre- ſtatute of præmunire, and to which the ſeveral ſubſe- 
ö quent ſtatutes do refer; both thoſe who purſue, or cauſe 
to be purſued, in e court of Rome, or elſewhere, any 
| | proceſſes 
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crate the perſon nominated by the king to a biſhoprick, "ongoing a 


c. 3. ſhall be a præmunire. 1 12. 


Pꝛaemunire. 
proceſſes or inſtruments, or other things whatſoever 
which touch the king, againſt him, his crown and re- 
gality, or his realm; and alſo thoſe who ſhall bring, 
receive, notify, or execute them; and their fautors and 
abettors, ſhall be out of the king's protection; and their 
lands and tenements, goods and chattels, forfeit to the 
king; and they ſhall be attached by their bodies, if they 
may be found, and brought before the king and his coun- 
cil, there to anſwer; or proceſs ſhall be made againſt 
them by præmunire facias, in manner as it is ordained in 
other ſtatutes of proviſors. 5 N | 

And in theſe two ſtatutes, as above recited, are con- 

tained the pains and penalties of what is. called a præ- 
munire. | 4 155 | 
5. And ſince theſe acts it hath been adjudged, that Suing for tempo- 
a ſuit in the eccleſiaſtical court (as for debt) was in caſe ral matters in 
of præmunire. And that a perſon ſuing in the eccle- — page 
ſiaſtical court, for the forgery of a will, doth incur the aire. 
danger of a præmunire; becauſe the party grieved might 
have his remedy by the common law. Alſo judgment 
againſt the defendant was given in a præmunire, for ſui 
for tithes in the eccleſiaſtical court, alledying the ſame 
to be ſevered from the nine parts. 3 ſt. 120, 121. 
But it ſeemeth, that a ſuit in that court, for a matter 
which appears not by the libel itſelf, but only by the 
defendant's plea, or other matter ſubſequent, to be of 
temporal cognizance, is not within the ſtatute ; becauſe 
it appears not that either the plaintiff or judge kney it to 
be ſo. 1 Haw. 51, 52. 


6. By the 25 H. 8. c. 20. Refuſing to elect or conſe- Refuling to elect 


is made a premunire, 

7. By the 26 H. 8. c. 14. No ſuffragan ſhall exerciſe Suffragans ex- 
any juriſdiction, otherwiſe than by the biſhop's commiſ- Powe, "rang 
fions, on pain of a præmunire. 12 8 | , 

8. To delay a ſuit on the ſtatute of monopolies, 21 F. pr oa lg - 
© monopolies. 


9. By the 13 C. 2. c. 1. To affirm maliciouſly or ad- Affrming that  - 
viſedly, by ſpeaking or writing, that both or either houſes the 23388 
of parliament have a legiſlative power without the king is without the 


8 IS without the 
a præmunite. king. 


10. By the 31 C. 2. c. 2. No ſubject ſhall be ſent a pri- Sending prifoners 
ſoner out of the realm, on pain of a præmunire. an 


It. By the 6 An. c. 7. If any perſon ſhall maliciouſly Affirming that 
and direc ly, by preaching, teaching, or adviſed ſpeaking the pretender 


9 A: * f hath ight 
affirm, that the pretender hath any'right to the crown, or - OD 


any 


Corruption of 
blood. 


any other perſon otherwiſe than as b 


Pzaemunire. 
y the acts of parlia- 
ment, he ſhall incur a præmunire. 5 
12. The offences above ſpecified are ſuch as do not 
fall in with the other titles of this book. Other of- 
fences incurring a præmunire, are inſerted under the 
titles to which they more properly belong ; as in the 
titles, Oaths, Gunpowder ; and eſpecially in the title Po- 
pery, under which there are many offences of this kind, 
occaſioned by. the papal incroackments from time to time 
in this realm, | | 

13. The judgment in præmunire is, that the defendant 
Hall be from thenceforth out of the king's protection, and his 
lands and tenements, goods and chattels forfeited to the king, 
and that his body ſhall remain in priſon at the king's pleaſure. 

1 Inft. 129. | 


Out of the king's protection] So odious was this offence 


formerly, that a man who was attainted of the ſame, 


might have been ſlain by any one without danger of 


law: becauſe it was provided by law, that a man might 


do to him as to the king's enemy, and a man may law- 


fully kill an enemy: and therefore by the 5 El. c. I. it 


is enacted, that it ſhall not be lawful for any one to 
flay any perſon attainted in or upon a præmunire. 1 /nff. 
130. SEA 

But he is ſo far out of the king's protection, that 
he is diſabled to bring an action for any injury what- 
foever. And no one, knowing him guilty, can with 
ſafety give him aid, comfort, or relief. 1 fl. 129, 130. 
1 Haw. 55. 8 ö | 

And Mr. Hawkins ſays it has been queſtioned, whether 
he hath a right to demand ſurety of the peace. But Lam- 


bard and Dalton, which are the authorities he cites for it, 


incline to think that he hath ſuch right. Lambard al- 


| ledges for it the ſtatute of the 5 El. abovementioned ; and 


Dalton aſſerts it without doubting. Lamb. 80. Dalt. 272. 
1 Haw. 126. | | 
Lands and tenements —— forfeited) Yet tenant in tail 
ſhall only forfeit lands during life: for albeit the ſtatute 
of the 16 R. 2. c. 5. enacteth, that lands and tenements 
ſhall be forfeited, that muſt be underſtood of ſuch an 
eſtate as he may lawfully forfeit, and that is during his 
own life. 1 Inft. 130. ; TAPE 
14. Attainder in præmunire worketh no corruption of 


blood. 1 Inft. 391. 
reſentment, 


. 
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Pꝛetentment. 


A Preſentment is that which the grand jury find and 
preſent to the court, without any indictment deli- 
vered to them ; which is afterwards reduced into the form 
of an indictment, and in nothing elſe differs from an 
indictment. OI: 
There are other preſentments of churchwardens, con- 
ſtables, ſurveyors of the highways, and juſtices of the 
peace; all which may be ſeen under their proper titles. 


* Priſon and priſoner. See Gaol, 


* « 4 * 0 


Pꝛiſon⸗bꝛeaking. 
IT ſeemeth that at the common law all priſon breaches 
were felonies, if the party were lawfully in cuſtody for 
any cauſe whatſoever. 2 Haw. 123. 

Bur by the following ſtatute, which is called the ſta- 
tute de frangentibus priſenam, the ſeverity of the common 
law is moderated; in the explication of which ſtatute, 
will - be contained the whole learning relating to this 
uh | 3 

The ſtatute is this: Concerning priſoners which break pri- 


fon, the king willeth and commandeth, that none that breaketh 
© priſon ſhall have judgment of life or member, for breaking of 


priſon only, except the cauſe for which he was taten and im- 
priſoned did require ſuch judgment, if he had been convict 


thereupon, according ta the law and cuſtom of the realm. 


1 Ed. 2. it. 2. 


Concerning priſoners which break] Therefore if the priſon 
be broken by a ſtranger, and not by the priſoner, or by 
his procurement, this is no felony in the priſoner. Hal?'s 


Pl. 108. | 
Which break priſon] It ſeems clear, that any place what- 


ſoever, wherein a perſon under a lawful arreſt for a ſup- 


poſed crime, is reftrained of his liberty, whether in the 


| ſtocks, or ſtreet, or in the common gaol, or the houfe of 


a conſtable, or private perſon, is properly a priſon within 
4 tas 
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this ſtatute; for impriſonment is nothing elſe but a re- 
ſtraint of liberty. 2 Haw. 124 


And therefore this — as well bo a priſon in law, 


as to a priſon in deed. 2 Infl. | 
But there muſt be an actual . ; for if the door be 
| open, and he goes out, it is not felony, but a nn. 


only. 2 Tnft. 589. 2 Haw. 125. 
ut if the priſon be fired without the privity of the pri 
ſoner, he may lawfully break it to ſave his life. ON 


| Pl. 108. 


Alſo it ſeems that no breach of priſon will amount to 
felony, unleſs the priſoner eſcape. 2 Haw. 125. 


Wat none that breaketh priſon ſhall have judgment of life 
or member] That is, ſhall be guilty of felony. Bat never- 
theleſs he is {till puniſhable as Tor A Thigh miſyei prifion, by fine 
and impriſonment ; for it cannot be Maar the meaning 
of the ſtatute, in ordaining that ſuch offences ſhall not be 


| 8 as capital ones, to intend, that they ſhall not 


puniſhed at all. 2 Haw. 128. 
Nevertheleſs, by the 3 Ed. 1. c. 15. Thoſe who have 
broken priſon are for bailable by juſtices of the peace; and 
that for two reaſons: 1. Becauſe it carries a preſump- 


tion of guilt. And, 2, Becauſe it is a ſuperadded of- 


fence to the former for which they ſtood committed. 2 H. 
H. 133. 


Except the cauſe for which he was taken and imprifoned 
aid require na mudgment] This is to be intended of a la- 


Jul cauſe ; therefore falſ/z impriſonment is not. within 


this act. 2 7. 590. 

_ Impriſonment is a reſtraint of a man's liberty under the 
2 of another, by lawful warrant, in deed, or in 
law. Lawful warrant is, either when the offence appeareth 
by matter of record, as when the party is taken upon an 


indictment ; or when it doth not appear by matter of - 


cord, as when a felony is done, and the offender b 


lavefal mittimus is committed to gaol for the ſame: i 


between theſe two caſes there is a great diverſity ; for in 
the firſt caſe, whether any felony were committed or no, 
if the offender be taken by force of a capias, the warrant 
is lawful, and if he break priſon it is felony, altho” no 
felony were committed ; but in the other caſe, if no 
felony be done at all, and yet he is committed to pri- 
ſon for a ſuppoſed felony, and break priſon, this is no 
felony, for there is no caſe, 2 Inſt. 590. ; 


80 


Pꝛilon⸗bꝛeaking. 

So that the cauſe muſt be juſt and not feigned, for 
things feigned require no judgment: Thus if a man give 
another a mortal wound, for which he is committed to 
priſon, and breaketh priſon, and the other dieth of tft 
wound within the year, this death hath relation to the 
ſtroke ; but becauſe relations are but fictions in law, and 
Actions are not here intended, this priſon-breaking is not 
felony. 2 ift. 591. 

So that the offence for which the party was impri- 
Toned muſt be a capital one at the time of the of- 
fence, and not become ſuch by a matter ſubſequent, 
2 Haw. $20 4... | | 
And the cauſe muſt be expreſſed in the mittimus, altho? 
not ſo certainly as in an indictment, yet with ſuch con- 


venient certainty. as it may appear judicially that the of- 


fence requireth ſuch judgment; as, not for felony gene- 
* but for felony in ſtealing ſuch a harſe, and the like. 
2 14ſt. 591. . | | 

But if the offence for which the party is committed, be 


ſuppoſed in the mittimus to be of ſuch a nature as requires 


a capital judgment, yet if in the event it be found to 
de of an inferior nature, and not to require ſuch a 
judgment, it ſeems difficult to maintain, that the break- 
ing of the priſon, or a commitment for it, can be fe- 
lony ; for the words of the ſtatute are, except the cauſe for 
which he wgs taken and impriſoned did require ſuch judgment; 
and here it appears, that the offence which is the cauſe 
of his impriſonment, doth not require ſuch a judgment, 
2 Haw. 126. | 
But if a man be committed by lawful warrant, for ſuſ- 
picion of felony done, if he break, priſon he may be in- 
dicted for that eſcape, albeit the commitment be for ſuſ- 
Hep of felony, and yet no judgment can be given againſt 
him for ſuſpicion, but for the felony itſelf, whereof he 1s 
ſuſpected. 2 Inf. 592. INS | 
And an indictment that ſuch a perſon felonioufly broke 
the priſon generally, is not good; but it ought to re- 
hearſe the ſpecialty of the matter, that he being im- 
priſoned for ſuch or ſuch a felony, broke the priſon, 


2 by. gh. * 
ä We be my be only arreſted for, and in his mit- 
t 


timus charged with a crime which doth not require jud 
ment of life or member, as petit larceny, or homicide 
by ſelf defence or by miſadyenture, and the offence be 
in truth no greatcr than the mittimus doth ſuppole it to 
Vor, III. | H h ww be, 
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Pꝛifon⸗bꝛeaking. 


be, it is clear from the expreſs words of the ſtatute, 
that a breaking of the priſon cannot amount to felony. 
2 Haw: 1206. / 

But if a felony be ney by a ſubſequent ſtatute, and 
an offender is committed thereupon ; if he breaks priſon, 
it is felony, For ſince all breaches of priſon were felonies 


by the common law, which is reſtrained by this ſtatute in 


refpe& only of impriſonment for offences not capital 
when an offence becomes capital, it is 2s much out of 


the benefit of the ſtatute, as if it had always been ſo. 


Al Pl. 108. 2 Haw. 126. 
Alſo it is ſaid, that the party may be arraigned for pri- 


een beſonk he be convicted of the crime «or 
which he was impriſoned ; for that it is not material whe- 


ther he were guilty of ſuch crime or not; for the words 


of the Saut are, * which he was taken and imprf ifoned. 


2 Haw. 127. 
But if he is firſt indicted and Selected of the principal 


Felony, he ſhall not be indicted for the breach of priſon 


afterwards ; for it being cleared that he was not guilty of 
the- felony, he is in law as a perſon never committed for 
felony, and ſo his breach of priſon i is no rr hf 1 H. H. 
612. 

But the gaoler ſhall not be puniſhed as a felon for the 
party” s breach of priſon, unleſs he voluntarily conſented 
to it; but it ſeems to be a negligent eſcape in the gaoler, 
for which he may be puniſhed by fine and impriſonment, 
becauſe there wanted either that due ſtrength in the gaol, 
or that due vigilance” in the gaoler or his 3 at 
ſhould have prevented it: and if gaolers might not be pu- 
niſhed for this as a negligent eſcape, they would be care- 
leſs either to ſecure their priſoners or wo retake them that 
U op 1 H. H. 601. 

And therefore if a criminal aten to den the 


gal, aſſault his gaoler, he may be 8 . by n 


in the affray, 1 Haw. 71. 


Inditment for priſoncbreaking, by eſcaping Not 
a conſtable. | 


T UE jor fires bv the ting woe their preſent, 


that A. C. late of: 
lord the king in and for the town 0 


on the dn of ———m t 


of ———at———withiz the town and l! ick afore- 


ſaid 


yeoman, conſtable of our aid 
in Fg aid county, 


the reign 


=. © SB b 


8 Yi 


Pꝛiſon⸗bꝛeaking. 


ſaid in the county aforeſaid, did take and arreſt one A. O. 


late of — labourer, on ſuſpicion of having committed a 4 
certain felony, in felomouſly taking and carrying away one | 
black gelding, the property of of the value of — 


end thereupon he the ſaid A. O. under the cuſtody of him the 
ſaid A. C. the conſtable aforeſaid, as brought before J. P. 
eſquire, one of the juſlices of our ſaid lord the king aſſigned ta 
eep the peace in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors with- 
in the ſaid county committed, and he the ſaid J. P. by his war- 
rant directed to the ſaid A. C. and others, did command the 
faid A. C. to carry and convey the ſaid A. O. to the gaol of 
our ſaid lord the king at in the county aforeſaid,” there 
to be ſafely kept, until he ſbould be lawfully delivered from 
thence, by virtue ef which ſaid warrant, be the ſaid A. O. 
was taken and detained by him the ſaid A. C. and as he the 
ſaid A. C. was conveying and carrying him the ſaid A. O. 
to the gaol aforeſaid, afterwards, to tit, on the day of 
in the year aforeſaid, be the. ſaid A. O. .. 
22 in the county aforeſaid, with force and arms, did fe- 
niouſly break. away and eſcape from and out of the cuſtody of 
him the ſaid A. C. the conſtable aforeſaid, againſt the will 0) 
him the ſaid A. C. and againſt the peace of our ſaid lord the 
king, bis crown and dignity, © | 3+ 9 FE 


ladictment for breaking out of gaol. 
T HE jurors for. our lord the king upon their oath preſent, 
that A. O. late » in the county aforeſdid, la- 
bourer, on the year of the 


day of in the 


: ü reign of —at - ofereſaid in the county aforeſaid, 
| was arreſtec, impriſoned, and detained, in the gaol of our 
, | ſaid lord the king, for a certain felony by him committed, that. 
y | is to fay, for the feloniouſly taking and carrying away one black 
i i gelding, the property of of the value f and that. 


he the jaid A. O. on the———=——— day o in the year 


1 aforeſaid, with force and arms, the aforeſaid gaol of our 
1 Fa lord the king at————gefareſaid in the county aforeſaid 
N felomouſly did break, and thereby did eſcape from and out of 
4 the ſaid gaol, againſt the peace of our ſaid lord the king, his 
14 crown and digniti. | FT; : 


Privileged place. See Reſcue 
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Paoceſs, 
Proceſs by the 1. B* the commiſſion of the peace, the juſtices in fef2 
commiſſion. | ſions have power to make and continue proceſſes up9)v 
indiciments, againſt the perſons intifted, until they can be ta- 
| ken, ſurrender themſelves, or be outlawed. . 
Proceſs on in- 2. And by the ſtatute of the 1 Ed. 4. c. 2. Indictments 
dictments taken and preſentments taken in the ſheriff's tourn, ſhall be de- 
in the tourn. Iiyered to the next ſeſſions, who may award proceſs there- 
| upon, in like form as if they had been taken before theme 
ſelves. | | OS 
Proceſs by juſ- *. 3. And the law alfo in ſeveral cafes in expreſs words 
—_ ie directs proceſs to be made by juſtices out of ſeſſions ; and 
7 in other caſes by neceſſary implication: as where a ſtatute 
doth give power to juſtices out of ſeſſions to inquire, hear, 
and determine, there they may make proceſs to cauſe the 
party to come and anſwer, otherwiſe they cannot proceed 
to hear and determine; and this may be either before or 
after preſentment or indictment as the ſeveral ſtatutes do 
* require: Before preſentment or indictment it is called a 
warrant ; after prefentment or indictment it is properly 
called proceſs. Dalt. c. 193. | 
Proceſs, wh. 4. Commonly an indictment, being but an accuſation 
againft a man, is of no force but only to put him to an- 
fwer unto it. And hereof all proceſs hath the name, be- 
cauſe it proceedeth or goeth out upon former matter either 
original or judicial. Lamb. 519. 8 
No need of pro- F. And it ſeemeth plain, from the nature of the thing, 
ceſs, if the party that there can be no need of proceſs, where the defendant 
en. zs preſent in court, but only where he is abſent. 2 How. 
| 222 | 
To bein the 6. The proceſs ought to be in the name of the king. 
king's name. And if it iſſue from the king's bench, it ought to be under 
the teſte of the chief juſtice ; and if it iſſue from any other 
court, there ſeems to be the ſame reaſon, that it ought to 
de under the teſte of the firft in the commiſſion, 2 Haw. 
Wha cd. 4 Upon an indictment in ſeſſions, (for 2 miſdemeanor, 
able, not being felony) there muſt be 15 days between the teſte 
and return of the venire; but if the entry be by conſent of + 
parties, the wenire may be returnable immediate, and the 
trial be the ſame day. 3 Salk. 371. 
wal the fe 8. Proceſs on an indictment or appeal of death, is one 
lony. capias, and then an exigent: But in the caſe of any other 
os : felony, 


Proceſs. 485 


felony, then by the 22 Ed. 3. c. 14. two capias's, and 
then an exigent. Hal, Pl. 209. 2 Haw: 303. Crown 
Circ. 31. EAVES | Fd 

9. The ordinary proceſſes upon all indiftments of treſ- Procefs under 
paſs againſt the peace, or of other offences againſt penal felony. 
ſtatutes, not being felony, or a greater offence, are as 
follows; Firſt, if the offender be abſent, a venire facias, 

which is but in nature of a ſummons to cauſe the party 
to appear, ſhall be awarded, except where other a an 
is directed by ſome ſtatute. 2 Haw. 283. 
If it appear by the return to ſuch venire, that the party 
bath lands in the county, whereby he may be diſtrained, 
the diſtreſs infixite ſhali be awarded from time to time, till 
he do appear; and by force hereof he ſhall forfeit on every 
default ſo much as the ſheriff ſhall return upon him in 
iftues. But if a nihil be returned on ſuch a venire, then 
three capras's, that is, a capias, alias, and pluries, ſhall iſſue. 
2. Haw. 283. | : | | 

Where the inhabitants of a pariſh are indicted or pre- 
| ſented, the proceſs is firſt a uenire, then a di/?ringas. Crown 
Cire. 21. Ee bo | 

10. By the 21 F. c. 4. by which all lar actions Proceſs on in- 
on penal ſtatutes 2. We to their . counties, formations. 
the like proceſs in every popular action, bill, plaint, 
ſuit, or information, on a penal ſtatute, before the quarter 
ſeſſions (or higher courts) ſhall be awarded as in an ac- 
tion of treſpaſs vi & arms at the common law. 

And conſequently, the proceſs in all ſuch ſuits muſt 
be by attachment or fone per vadios; and after by diſtreſs 
infinite, where by the return the party appears to be ſuffi- 
cient, otherwiſe by capias. 2 Haw. 284. 

ii. If a defendant appear to an indictment of felony, Proceſs on an 
and afterwards before iſſue joined make an eſcape, either *{cav*- 
from his bail, or from prifon ; the common capias, alias, 

and pluries ſhall be awarded againſt him, unleſs there had 
been an exigent before, in which caſe a new exigent ſhall 
be awarded. 2 Haw. 285. 
12. The exigent ſhall not be awarded againſi acceſſaries, Proceſs againſt 
until the principal ſhall be attainted. 3 Ed. 1. c. 14. *<flaries, 
2 Haw. 306. | 

13. By the 8 H. 6. c. 10. On indiftments for treaſon, Proceſs in a 
Felony, or treſpaſs, againſt perſons dwelling in other counties 6 
than where the endiftment is taken, before any exigent award- 

ed, preſently after the firſt writ of capias awarded and re- 
turned, another writ of capias ſhall be awarded, directed to 
the ſheriff of the county whereof the perſen indicted was ſup- 
| | H h 3 | poſed 


Pꝛbteſs. 


poſed to be converſant by the ſame indiciment, returnable be- 
fare the ſame juſtices or others befere whom he is indifted, at a 
certain day, containing the ſpace of 3 months oo the date of 
the ſaid left ꝛurit, where the counties are holden from month _ 
to month; and where they are holden from 6 weeks to 6 weeks, 
he ſhall have 4 months, until the return of the ſame writ + by 
which writ of ſecond capias it ſhall be commanded to the ſame 
ſheriff, to take the perſon indicted by bis body, if he can be 
found within his bailrwick, and if he cannot be found within 
his bailtwick, that the faid ſheriff ſhall mate proclamation in 
run counties before the return of the 2 writ, that he which 
7s Jo indicted, ſhall appear before the ſaid juſtices or others, 
in the ceunty, liberty, or franchiſe where he is indicted, at the 
day contained in the ſaid laft writ of capias, to anſwer to the 
king of the felony, treaſon, or treſpaſs, whereof he is ſo indict- 
ed: After which ſecond writ of capias ſa ſerved and returned, 
if he which is ſo indifted come not at the day of the ſame writ 
of capias returned, the exigent ſhall be awarded. And every 
exigent and outlawry otherwiſe awarded or pronounced fhall be 
v. E dg W 0. 
And if any ſuch indiftment ſhall be removed by certiorari, 

© then before the exigent awarded, preſently after ſuch firſt ca- 
pPias returned, another writ of capias ſhall be directed as be- 
fore, returnable before the king in bis bench. | 

But this ſhall not extend to indietments, taken in the county 
of Cheſter. mh 1 | 

Alſo if any perſon be indifted of felony or treaſon, and at the 

time of the ſame 2 or treaſon ſuppoſed was conver ſant with- 
in the county whereof the inditiment mateth mention, the like 
prays Hall be made againſt the perſon ſo indicted, as hath for- 
merly been uſed ; that is, without ſending proceſs into the 
other county. | e e 
But every perſen indifttd in the form aforeſaid, after he is 
duly acquit by verdict, | ſhall have an ation upon his taſe, 
againſt the procurer of ſuch indictment; and if ſuch procurer 
be attmnted thereof, the plaintiff ſhall recover treble damages. 
Which ſeemeth to be upon account of the. diſtance at 

- Which he is ſuppoſed to live, from the place where he is 
indicted, and conſequently his extraordinary trouble in 
that behalf, * 


Dwelling in other counties] If the defendant be named of 
B. and late of C. there is no need of any capias to the ſhe- 
riff of the county where C. lies, becauſe it appears that the 
defendant is at preſent converſant at B. But if a defen- 
dant be named of no certain place at preſent, but only 

| 3 * late 


 Paoceſs; | 
late of B. and late of C. and late of D. being all of them 
in counties different from that wherein the proſecution is 


commenced, a capias ſhall go to the ſheriff of every one of 
thoſe counties. 2 Haw. 306. 


_* Shall be void] Not utterly void, but only voidable by 
writ of error. 2 Haw. 306. | 


County of Cheſter] But it may be awarded into the coun- 
ties palatine of Lancaſter and Durham; and it ſeems that it 
ſhall be directed to, and returned by the chancellor of 
Lancaſter, or biſhop of Durham: And it hath been ſaid. 
that if he will not return it, the exigent may be awarded 
as well as if he had returned it ; becauſe-the court (of the 
ſeflions at leaſt) cannot compel him to return it, and the 
proſecution might be unreaſonably delayed, if the procead- 
ings were to be ſtayed till he ſhould return it. 2 Haw. 
305. Hal. Pl. 209, 210. | 

Mr Marrow faith, that by the equity of this ſtatute, if 
a perſon, indicted in one county is impriſoned in another, 
the juſtices may award an habeas corpus to remove him be- 
fore themſelves. Lamb. 526. 


\ 


14. Concerning the execution of the proceſs, it is laid To he executed 
down as a general rule, that where-ever the king is a party by the ſherift, 


to the ſuit (as he certainly is to all informations and in- 
dictments), the proceſs ought to be executed by the ſheriif 
himſelf, and not by the bailiff of any franchiſe, whether it 
have the clauſe non omittas or not, and whether the defen- 
dant he within a franchiſe or in the county at large, for 
the king's prerogative ſhall be preferred to any franchiſe : 
But it is ſaid, that this is to be intended only where in 
the grant of the franchiſe no mention is made of cauſes to 
which the king is a party. 2 Haw. 284. . 


15. And if the party be in an houſe, if the doors be gre: 
ſhut, and the ſheriff (having given notice of his proceſs) doors. 


© 
demand admittance, and the doors be not opened, he may 


break open the doors and enter to take the offender, 2 


H. H. 202. | 


16. But no perſon, on the lord's day, ſhall ſerve or cauſe 8 
to be ſerved any writ, proceſs, or watrant, order, or judg- ſunday, 


ment (except in caſes of t eaſon, felony, or breach of the 
peace); but the ſervice thereof ſhall be void, and the per- 
ſon ſerving the ſame ſhall be liable to anſwer damages to 
the party grieved, in the ſame manner as if he had done 
it without any writ, proceſs, warrant, order, or judgment 


a 0572 296.3 577.6. | 
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Proceſs diſconti- - 


P2ocels: + 
17. It ſeems to be agreed, that every ſuit, whether ci- 
vil or criminal, and alſo every proceſs in ſuch ſuit againſt 
Jurors, ought to be propexly continued from day to day, from 
its commencement to its concluſion, without any the leaſt 
gap or chaſm ; and the ſuffering any ſuch gap or chaſm is 
properly called a d:ſcentinuance; and the continuing the ſuit 
by improper proceſs (as by a capias inſtead of a diſtringat), 


or by giving the parties an illegal day, is properly called a 


miſcontinuance; and if the juſtices, before whom the matter 
is depending, do not come on the day to which it is conti- 
nued, it is 0 to be put without day, and cannot be revived 
without a re-ſummons or re-attachment. 2 Haw. 298, 300. 

Now proceſs may be diſcontinued ſeveral ways. As, 1. 
Where the ſecond is not teſted on the very ſame day, on 


which the firſt is returnable., 2. Where there is a ſeſſions 


intervening between the teſte and the return of a capzas, that 
the defendant may not be impriſoned an unreaſonable time. 
But it is no objection to an exigent, that it is not returnable 
the next ſeſſions, becauſe it muſt allow time for five counties 
to be holden between its teſte and return. 3. Where after 
iſſue or demurrer, the court gives the party a day to a diſ- 
tant ſeſſions, without making any continuance to that im- 
mediately following. 4. Where the ſeſſions to which the 
ſuit is continued is adjourned, and the ſuit is not adjourned 
accordingly. 5. Where any of the parties are deſcribed in 


any continuance of the ſuit, whether on the toll, or by pro- 


ceſs, by a name or addition variant from thoſe in the ori- 
ginal, tho' only in one letter. 6. Where a venire or diſ- 
tringas are iſſued, without any award on the roll to warrant 
them. 2 Haw. 298, 299. 
And it ſeems generally to be taken as an undoubted prin- 
ciple, That a diſcontinuance by ſuffering a total chaſm in 
the proceedings, whether on the roll, or in the proceſs, by 


not giving a freſh continuance inſtantly upon the deter- 


mination of the precedent, ſhall never be aided by any ap- 
pearance or pleading over : But it is holden by the greater 
number of authorities, that if the original be good, and the 


_ defendant preſent in court, he ſhall be compelled to anſwer 


to ſuch original, let the proceſs whereon he came in, or 
the execution of it, be never ſo erroneous or deſective, ſa 
that it never were diſcontinued ; for the end of proceſs is 
to compel an appearance, and the end being ſerved, and a 
legal charge appearing againſt the defendant no way diſ- 
continued, the law will not ſo far regard a ſlip in the pro- 
ceſs, as to let the defendant out of court, in order only tq 
have him brought in again in better form. 2 Haw. 300. 


18. The 


Pꝛocefs. — 
18. Fhe proceſſes (as well of capias as of outlawry) may Process n eg 
be ſtayed by a ſuperſedeas iſſuing from other juſtices (out 0 
of ſeſſions) teſtifying that the party hath come before them, 
and hath found ſureties for his appearance to anſwer to the 
indictment, or to pay*his fine. Dalt. c. 193. 
And it ſeemeth that even any one juſtice may bail per- 
ſons indicted at the ſeſſions, for any offence under the de- 
gree of felony; for that the ſtatutes relating ſpecially to 
the power of juſtices in granting bail, do not in this caſe 
ſeem to take away the power, which one juſtice had before 
the making of the ſaid ſtatutes. 2 Haw. 103. | 
19. Judgment of outlawry is given by the coroner, at Procefs of out- 
the fifth county court, upon the party's not appearing to la. 
the exigent (which is a writ commanding the ſheriff to 
cauſe the defendant (exigi) to be demanded from county 
court to county court, until he be outlawed). And ſuch 
judgment is entered thus, Therefore by the judgment of the 
coroner of our lord the king of the county aforeſaid, he is out- 
: lawed. 2 Haw. 446. | = 
= 20. The word outlaw (utlaghe) utlagatus, cometh not Meaning of the 
immediately from the Latin lex, but derived to us through: word outlaw. 
the Saxon laga, which ſignifieth /aw. And a perſon out- 
lawed fignihes one that is out of the protection of the king, 
and out of the aid of the law. | | 
21. And a man which is outlawed is called outlawed, A woman out- 
but a woman which is outlawed is called waived, and not lawed. 
utlagata ; for that women are not ſworn in leets or tornes, 
as men which are of the age of 12 or more are; and there- 
fore men may be called utlagati, that is, extra legem poſui, 
but women are waviatæ, that is, derelictæ, left out or not 
regarded, becauſe they were not ſworn to the law: where- 
in it is to be noted, that of antient time a man was not- 
ſaid to be within the law, that was not ſworn to the law, 
which is intended of the oath of allegiance in the leet.. 
1 inſt. 122. 4 
And hence it is, that a man under the age of 12 years, 
cannot be outlawed. 1 It. 122. 5 
22. Proceſs of outlawry lies in all indictments of treaſon por what out- 
or felony, and on all returns of a reſcous; and alſo on alllawry may be. 
indictments of treſpaſs with force and arms; and it ſeems. 
= probable, that it lies on an indictment of conſpiracy, or de- 
N ceit, or any other erime of a higher nature than a treſpaſs 
1 with force and arms; but not on any indictment far a crime 
of an inferior nature. And it ſeems agreed, that it lies not 
on any action on a ſtatute, unleſs it be given by ſuch ſta- 
tute, either expreſly, as in the caſe of a præmunire, or im- 
pliedly, 
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| pliedly, as where 2 recovery is given by an action where- 


in ſuch proceſs lay before, as on a writ of treſpaſs for a 


forcible entry, on the 8 H. 6. c. 9. becauſe the ſtatute 


expreſly gives a recovery by ſuch writ, and ſuch proceſs 


lies in 1t by the common Jaw. 2 Haw.” 302, 303. 

23. In every action perſona wherein any exigent ſhall be 
awarded out of any cburt, one writ of proclamation ſhall 
be awarded out of the ſame court, having day of teſte and 


return as the writ of exigent ſhall have, directed and deli- 


vered of record to the ſheriff where the defendant dwells ; 
which writ of proclamation ſhall contain the effect of the 


 aftion: And the ſheriff ſhall make one proclamation in the 


open court, and another at the general quarter ſeſſions 
where the defendant dwells, and another a month at leaſt 
before the guinto exactus, by virtue of the ſaid writ of 


exigent, at or near the moſt uſual door of the church or 


chapel where the defendant ſhall be dwelling at the time 


of the exigent awarded, upon a ſunday immediately after 


divine ſervice. 31 El. c. 3. 

Alſo, upon iſſuing any exigent out of any of the king's 
courts, againſt any perſon for a criminal matter, before 
Judgment or conviction, there ſhall alſo iſſue a writ of pro- 
clamation, bearing the ſame teſte and return, where the per- 


ſon in the record of proceeding is mentioned to inhabit, 


according to the form of the 31 El. c. 3. which writ of pro- 
clamation ſhall be delivered to the ſheriff three months 
before the return of the ſame. 4& 5W. c. 22. /. 4. 


24. If there are two coroners in a county, or more, one 
may execute the writ, as in caſe of an exigent, but the re- 


turn muſt be in the name of the coroners. 2 H. H. 56. 
And the return of the outlawry muſt be certain: It muſt 
ſhew where the county court was held, -and in what coun- 
ty; and muſt return the day, and year of the king to every 
eractus. 2 H. H. 203. 
And alſo the ſheriff's name and office malt be ſubſcribed 
to the return of the exigent. 2 H. H.-204. 


25. It is ſaid, that the juſtices in ſeſſions cannot iſſue a 


capias utlagatum, but muſt return the record of the outlaw- 


ry into the king's bench, and there tr of Capras utlaga-" 


tum ſhall iſſue. 2 H. H. 52. 


But in T. 10 J. The opinion of all the court of common 


pleas was, that if one be outlawed before the juſtices of the 
peace on an indictment of felony, they may award a capias 
utlagatum; and ſo was the opinion of Periam chief baron, 


and all the court « the exchequer : for E. 25 that have power 


to 
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the lands of the party outlawed, to wit, in caſe of outlaw- 


court not being a court of record. 1 It. 288. 


_ Paocels. _ 


to award proceſs of outlawry, have alſo power to award a 
capias utlagatum, as incident to their authority and juriſ- 
diction. 12 Co. 103. N e 4 C1 RA . b 

26. If a perſon be outlawed at the ſuit of one man, all conſequences of 
men ſhall take advantage of this perſonal diſability, I ba, ; 
Inſt. 128. | | 

But ſuch diſability abateth not the writ, but only diſa- 
bleth the plaintiff, until he obtain a charter of pardon. 

1 Inſt. 128. | e 

27. Upon outlawry in treaſon or felony, the offender For treaſon, or 
ſhall loſe and forfeit as much as if he had appeared, and felony. 
judgment had been given againſt him, as long as the out- 
lawry is in force. 2 Haw. 440. | | 

28. But the outlawry for a miſdemeanor, doth not For an inferive 
inure as a conviction for the offence, as it doth in cafes of offence. 
treaſon and felony ;- but as a conviction of the contempt 
for not anſwering, which contempt is therefore puniſhed, 
not by fine as a conviction for the offence, but by forfei- 
ture of goods and chattels for the contempt, K. and Tip- 
pin, 1W. 2 Salk. 494. 4 | ; 

20: The very iſſuing of the exigent, in caſe of treaſofl Goods forfeited 
or felony, gives to the king the forfeiture of the goods of 4 
the party, from the time of the teſte of the writ of exi- ee 
gent: and the forfeiture by the exigent awarded ſtands, 
although the indictment be quaſhed, until there be a judg- 
ment of reverſal on a writ of error; becauſe the king's 
title being of record, muſt be avoided by a record. 2 HF. 

H. 204, 205. | | 

30. And as the award of the exigent gives the forfeiture Lands forfeited 

of the goods, ſo the outlawry gives the forfeiture or loſs of 8 the time of 
outlawry, 

ry of treaſon his lands are forfeited to the king, of whom- 

ſoever they are held; and in caſe of outlawry of felony, 

to the lord by eſcheat, of whom they are immediately 

holden. 2 H. H. 206. . | 

31. But it muſt be remembred, that the bare judgment But the outlaw- 
of outlawry by the coroner, without the return thereof of _— * 
record, is no attainder, nor gives any eſcheat; but it muſt N 
be returned by the ſheriff, with the writ of exigi facias, 
and the return indorſed. 2 H. H. 206. Or elſe it muſt 
be removed by certiorari: for the judgment given by the 
coroner in the county court is not matter of record, that 

32, And by the outlawry all perſenal chattels are veſted And after inqui- 
in the king by forfeiture ; but rea! chattels, or 5 . 

; | eitates 
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eſtates are net veſted in the king, till after inquiſition 
found. 3 Salk. 262. 


Whether it is 33. In ancient times no man could have been outlawed 


lawful to kill an but for felony, the puniſhment whereof was death; and 
outhw, _. upon this account an outlawed man was called wolfe/head, 
becauſe he might be put to death by any man, as a wolf 
that hateful beaſt might. But in the beginning of the 
reign of K. Ed. 3. it was reſolved by the judges, for 
avoiding of inhumanity, and of effuſion of chriſtian blood, 
that it ſhould not be lawful for any man but the ſheriff, 
having lawful warrant, to put to death any man outlawed, 
though it were for felony; and if he did, he ſhould un- 
dergo ſuch pain of death, as if he had killed any other 
man: 3 * — —— to — 1 Inſt. 28. 
34. If a man be indicted before juſtices of the peace, 
349 — and thereupon outlawed, and is taken and committed to 


 evtion of perſons priſon, the juſtices of gaol delivery may award execution 


re oa wen of this priſoner; for they are conſtituted to deliver the 
peace. gaol. 4 Inft. 166. Hale's Pl. 158. 2 H. H. 35. 
Clergy in cafes 35. Where clergy is allowable, it ſhall be as much 


of quilawry. Mlowed to one who is outlawed, as to one who is con- 


victed by verdict or confeſſion. 2 Haw. 343. 

But a ſtatute taking the benefit of clergy from thoſe 

who ſhall be found guilty, doth not thereby take it from 
thoſe who are outlawed. 2 343. | 
But by the 3 & 4 W. c. 9. ſ. 2. If any perſon be in- 
difted of any offence, for which, by any former ſtatute, he is 
excluded from clergy, upon convittion ; if he be outlawed 
#hereupon, be ſhall not have his clergy. 


By any former flutute] Hereby it appears, that this ex- 
. tends not to offences made felonies by ſtatutes ſubſequent 
to this ſtatute, 2 Haw. 348. e 
Perſon outlawed 36. Where a perſon is outlawed, the defendant may 
_—_ be plan- ſhety all the matter and outlawry returned of record, and 
out of the law, to ſue an action during the time that he is 
outlawed. 1 ff. 128. | | 
cannot be a ju- 37. It ſeems to be a good challenge of a juror, that he 
_ is outlawed, either for a criminal matter, or as ſome ſay, 
in a perſonal action; but not a principal challenge, but 
only to the fayonr, unleſs the record of the outlawry be 

produced. 2 Haw. 215, 417. | 


mg bea wit 38. But it ſeems clear, that outlawry in a perſonal action 


is not a good exception againſt a witneſs, as it is againſt a 
juror. 2 Haw. 443. V 
1 | 39. An 


demand judgment if he ſhall be anſwered, becauſe he is 
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39. An outlawed perſon may make a will, and have May make a 
executors or adminiſtrators. Cro. El. 575. will. 
And an executor may reverſe the outlawry of the teſta- 
tor, where he was not lawfully outlawed. 1 Leon. 325. 
40. Outlawry may be reverſed ſeveral ways; as by Reverſing out» 
procuring a ſuperſedeas and delivering it to the ſheriff be- Ly. 
fore the quinto exactus, or by ſhewing any matter apparent 
on record which makes the outlawry etroneous, as the 
want of an original, or the omiſſion of proceſs, or want of 
form in a writ of proclamation, or a return by a perſon 
appearing not to be ſheriff, or a variance between the 


original and exigent or other proceſs, or by a miſnomer, 


or want of additioa. 2 Haw. c. 50. 


41. And upon 4 writ of error upon an outlawry in fe- In what caſe 
lony, the party outlawed muſt render himſelf in cuſtody, the party muſt 


and pray the allowance of the writ of error in perſon: and Pear Personal 


to reverſe it. 


if the outlawry be reverſed, he ſhall be put to anſwer the 
indictment, 2 H. H. 209. | | | 

But by the 4 C5 V. c. 18. one outlawed, except for 
treaſon or felony, need not appear in perſon to reverſe an 
outlawry, but by an attorney. 2 Salt. 496. . 

42. There is another kind of proceſs out of a court of Other kinds of 
record, againſt offenders, called attachment, which is ge- Proceſs. | 
nerally for contempt; which belongs to title Attach- 
ment. A | 
I The proceſs againſt jurors, may be ſeen in the title 

ur p. 
And the proceſs againſt witneſs, in title Cvidence, 


Forms of proceſs; and firſt of a Venire. 


EO RGE the third, by the grace of God, of Great 
Britain, France, and Ireland, #ing, defender of the 


Faith, and ſo forth, To the ſheriff of the county of Weſtmor- 


land, greeting. We command you, that you omit not, by 
reaſon of any liberty in your bailtwick, but that you cauſe A. O. 


0 in your ſaid county, yeoman, to come before our juſtices 


aſſigned to keep our peace, and alſo to hear and determine divers 


felonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at in your ſaid county, on the =———day 
next enſuing, to anſwer unto us upon certain articles 
preſented againſi him the ſaid A. O. Aud bave you there then 
this precept. Witneſs J. P. and K. P. 1... 
day . in the gear of our reigu. e 


= | | And 
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And upon this venire, if the defendant be returned ſuf- 


ficient, and maketh default, then a diſtringas ſhall be 
awarded, and ſo the ſame proceſs infinite, until he come 


in: But if a nihil habet be returned at the firſt, then after 


the venire, there ſhall go out a capias, alias, pluries, and 


exigent. Dalt. Sher. 160. | 


Form of a Diftringas. 


FO EORGE the third, by the grace of God, of Great 


faith, and ſe forth. To the ſheriff of the county o 
greeting. Me command you, that .you omit nat, by reaſon of 


Britain, France, and Ireland, ling, defender of the 


any liberty in your bailtwick, but that you enter the ſame, and 
diſtrain A. O. in your county, yeoman, by all his 


lands and tenements & c. and that you anſwer for the iſſues 


| thereof  &c. and that you have his body before our juſtices 
aſſigned [and ſo on, as before in the venire.] l 


But if a nibil (as hath been ſaid) be returned at firſt 
upon the venire facias z then a capias ſhall iſſue, thus: 


| EORGE the third, by the grace of God, of Great 
Britain, France, and Ireland, ing, defender of the 
faith, and ſo forth: To the fheriff of the county of — 
greeting: Me command you, that you omit not, by reaſon of 
any liberty in your bailiwick, but that you enter' the ſame, and 
take A. O. of — in your county, yeoman, if he ſhall-be 
found in your bailiwick, and him cauſe to be ſafely kept; ſo 
that you have his body before our juſtices aſſigned ta keep our 
peace, and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, at 
in your county, on the———day , 


next enſuing, to anſwer 


unto us concerning divers treſpaſſes, contempts, and offences, 


which he is indiffed. And have you there then this writ. 
itneſs J. P. and K. P. at | 


year of our reign. 


in the | 


Ait which day A. S. knight, ſheriff of the, county aforeſaid, 


returned that he is not found in his bail:wick, and he did not 


come. Therefore it is commanded as before. na 


| Note 3 The cauſe why the entry is made, and he did not 
came, is, becauſe the party may appear voluntarily, and ſo | 


avoid the attachment or arreſting of his body. 


3 | | The 


the ———=day of —— 
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3 9. The Alias Capias. | 
EO RGE — 70 the ſheriff ——— We command 


IF you, as we before commanded you, that you omit not 
(as before.) . | £2 
At which day— (as before); and he did not come. 
Therefore it is commanded to the ſberiff as it hath been often 
commanded, &c. ok 5 


The Pluries Capias. 8 

» EORGE Cc. To the ſheriff, &c. We command you, as 
wwe have often commanded you, that you omit not (as 
before) ; | 10 DN 
At which day A. S. knight, the ſheriff aforeſaid, returned, 
that the aforeſaid A. O. is not found in his bailiwick, and he 
did not come. Therefore it is commanded, that you cauſe to 


be demanded, &. 


The Exigent. 


EORGE &. To the ſheriff &c. greeting. We com- 
\ I mand you, that you cauſe A. O. of ——in your county, 
yeoman, to be demanded, until, by the law and cuſtom of our 


kingdom of England, he be outlawed, if he ſhall not appear; 


and if he ſhall appear, that then you take him, and cauſe 
him to be ſafely kept, ſo that you have his body before our juſ- 
tices aſſigned to keep our peace, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in your ſaid 
county committed, at the . general quarter ſeſſions of the peace 
of your county next after the feaſt of next enſuing to 

e held, whereſoever in the ſame county the ſaid ſeſſions ſhall 
happen to be holden, to anſwer unto us of divers treſpaſſes, 
contempts, and offences, of which he is indicted. And have 
you there then this writ. Witneſs Sir J. P. baronet at 
in the ſaid county, the————day off in the- 
year of our reign. | 


At which day A. S. knight, ſheriff of the county aforeſaid 
2 


returned, that at the county holden at ———the 

—— — 

now is, and ſo at four other counties then next following, there 

hilden, the aforeſaid A. O. was demanded, and did not ap- 

pear. Therefore by the judgment of the coroner of our ſaid lard 
be king, in the county aforeſaid, he was out!awed, 


The 


year of the reign of our lord the king tbat 
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The Capias Unlagatum. 


— EORGE e. T7: the ſheriff &c. greeting. Mi cem 
l mand you, that you omit not, by reaſon of any liberty in 


your county, but that you take A. O. late in your 
county, labourer, if he ſhall be found within your county, and 


bim cauſe ſafely to be kept, ſo that you have his body before the 


keepers of our peace and our juſtices aſſigned to hear and di- 
your county committed, at the -day of- 
to fland right in our court before our. juſtices aforeſaid, upon a 
certain outlawr y againſt him the ſaid A. O. promulged, at our 
Fat, for certain felonies (or treſpaſſes) whereof he was con- 
victed the —lay of ——, Aud have. you then there 


termine divers felonies, treſpaſſes, and other miſdemeanors in 


Bis writ." Witneſs Cc. 


Profanenefs, See Blaſphemy, | 


 Poophecies: | 


IF any perſon ſhall alviſedly and directly advance, pub- 


I liſh, and ſet forth by writing, printing, ſinging, or 


any other open ſpeech or deed, any fond, fantaſtical, or 
falſe prophecy, upon or by the occaſion of any arms, 


fields, beaſts, badges, or ſuch other like things accuſtomed 


in arms, cognizances, or ſignets, or upon or by reaſon 
of any time, year, or day, name, bloodſhed, or war, to 


the intent thereby to make any rebellion, inſurrection, 


diſſenſion, loſs of life, or other diſturbance in the realm; 


and ſhall be convicted thereof before a judge of aflize, or 


juſtice of the peace, within ſix months after the offence 
committed, he ſhall for the firſt. offence be impriſoned for 
a year, and forfeit 101. and for the ſecond offence, ſhall 
be impriſoned for Iĩſe, and forfeit his goods: half the for- 
feitures to the king, and half to him who {ſhall ſue for 
them in any court of record. 5 El. c. 15. | 

Mr. Barlow thinks that the carrying of white roſes on 


the tenth of Juxe, comes within the purview of this ſta- 


tute. N 1 bach 

The intent of the act was, to aboliſh certain fooliſh and 
ſuperſtitious notions which prevailed in the times of ig- 
norance, as were ſet forth in a ſtatute made in the 33 
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H. 8. c. 14. reciting, Where divers and ſundry perſons, 
making their foundation by prophecies, have taken upon 
them a knowledge (as it were) what ſhall become of them 
which bear in their arms, cognizance, or badge, — fields, 
beaſts, fowls, or any other thing which hath been uſed or 
accuſtomed to be put in any of the ſame; or, in and upon 
the letters of their names, have deviſed, deſcanted, and 
practiſed to make folk think, that by their untrue gueſſes 
it might be known, what good or evil things ſhould come, 
happen, or be done, by or to ſuch perſons as bore or had 
ſuch badges or cognizances, or had ſuch letters in their 
names; to the great peril and deſtruction of ſuch noble 
perſonages, of whom ſuch falſe prophecies have or ſhould 
hereafter be ſet forth, whereby in times paſt many noble- 
men have ſuffered, and (if their prince would give any 
ear thereto) might hap to do hereafter: And therefore 
enacted, that he who ſhould do ſo, ſhould be guilty of 
felony without benefit of clergy. | 

This ſtatute was repealed in the lump by the x Ed. 6. 
c. 12. which repealed all ſtatutes making any offences fe- 
lony from the firſt year of the reign of king Henry the 
eighth. And the ſubſtance thereof was re-enacted, with 
a mitigation of the penalty, by the 3 & 4 Ed. 6. c. 15: 
Which ſtatute expiring, the 5 El. c. 15. was enacted as 


Proteſtant Piſſenters. See Diſſenters. 
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5 * of the book of common prayer, of the 39 Impugners of the 
| articles, of the rites and ceremonies of the church rites of the 
of England, of the epiſcopal government of the church, 2. 


or of the form of ordering and conſecrating archbiſhops 
and bifhops, ſhall be ip/o facto excommunicated, and not 
reſtored but upon repentance, and publick recantation. 
Can. 47 57 6, 75 8. . | | 
2. If any perſon ſhall ſpeak unreverently of the ſacra- g,, 


ment of the lord's ſupper, he ſhall ſuffer impriſonment, verently of the 
and make fine and ranſom at the king's will. And three {*<rament- 


juſtices (1 Q.) may take information by the oaths of two 
Vo L. III. Ii | witneſſes; 


i : , _ 

5 witneſſes; and afterwards, at the ſeſſions, may inquire 
| thereof by the oaths of 12 men upon indictment. And 
they ſhall, at the ſeſſions where the offender ſhall be in- 
dicted, direct a writ to the biſhop to appear by himſelf or 


within three months after the offence committed. 1 Ed. 
G 15 =p | 9 
7 Penalty of 12 d. 2, All perſons, having no lawful or reaſonable excuſe 
= Ee tor 2 to be abſent, ſhall reſort to their-pariſh church or chapel, 
= church, or upon reaſonable let thereof, to ſeme uſual. place where 
3 divine ſervice ſhall be performed, according to the liturgy 
Tn and practice of the church of England, upon every ſunday 
."_ and holiday; on pain of puniſhment by the cenſures of 
the church, or of forfeiting 18. for every offence to the 
poor, to be levied: by the churchwardens by diſtreſs, x 
El. c. 2. ſ. 14, 24. Except diſſenters qualified by the act 
8 of toleration. 1 . c. 18. + abbr 
'H And he who is abſent from his own pariſh church, ſhall 
i be put to prove where he went to church. 1 Haw. 13. 
7 And. any juſtice of the peace, on proof unto him made 
M (in one month after default in coming to church on ſur- 
days) by confeſſion, or oath of witneſs, may call the par- 
ty before him; and if he ſhall not make a ſufficient ex- 
1 oduſe, and due proof thereof, to the juſtice's ſatisfaction, 
4 "DR; ſuch juſtice may give warrant to the churchwarden to le- 
* M. 54401 f vy 12d. to the uſe of the poor, by diſtreſs. For want of 
A diſtreſs, commitment till paid. 3 F. c. 4. J 27, 28. 
r 5 not not repair to ſome church, chapel, or uſual place of com- 
church. mon prayer, being convicted thereof before the judges of 


one third to the king, one third to the maintenance of the 
poor of the pariſh, and of the houſes of correction, and 
of impotent and maimed ſoldiers, as the lord treaſurer, 
chancellor, and chief baron of the exchequer ſhall order, 
and one third to him who ſhall ſae in any court of record. 


impriſoned till he pay or conform himſelf to go to church. 

a3 E. c. u. foi 8, By 11. 29 Fl. c 6160 7. 

And this penalty of 20 l. a month diſpenſeth not with 

the forfeiture of 12 d. a ſunday; for both may well ſtand 
together; and the 12 d. is immediately forfeited upon the 

abſence of each particular day. 1 Haw. 13. . 

And every offender in not repairing to divine ſervice, 


deputy at the trial. But no perſon ſhall be moleſted, but 


Penalty of 201. 4. Every perſon above the age of 16 years, who ſhall 


aſſize, or juſtices in ſeſſions, ſhall forfeit 201. a month, 


If not paid in three months after judgment, he ſhall be 


having been once convicted (and not conforming) ſhall 
; FE, | pay 
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Publick wozthip. 


pay 261. a month into the exchequer, in the term of 


Eaſter or Michaelmas which ſhall be next after ſuch con- 


viction; and alſo ſhall, without any other indiftment or 
conviction, for every month after ſuch conviction, ſo long 
as he ſhall not conform, pay into the exchequer in every 


Eaſter and Michaelmas term, as much as ſhall then remain 


unpaid, after ſuch rate of 201. a month: And if default 
ſhall be made in any part of ſuch payment, the king may 
by proceſs out of the exchequer, ſeize all the goods, and 
two parts of the land, of ſuch offender. 29 El. c. 6. / 
3» 4, 5 6. 3 F. c. 4. J. 8, 9. | | 7 
Or the king may refuſe the 201. a month, tho' it be 
duly tendred, and ſeize two parts of the lands at his op- 
tion. f . fo It; 

But copyhold lands are not within theſe ſtatutes, in 
reſpect of the prejudice which would accrue to the lord, 
by the loſs of his ſervices. 1 Haw. 14. 2 
And every perſon who ſhall uſually- on ſundays have in 


his houſe divine ſervice as eſtabliſhed by law, and be there- 


at himſelf uſually preſent, and ſhall four times a year go 
to the pariſh church or other common church or chapel, 
ſhall not incur. any penalty for not repairing, to church. 
23 El. c. 1. 5 a f 

And this alſo ſhall not extend to qualified proteſtant diſ- 
ſenters. 1 V. c. 18. | 
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5. Every perſon who ſhall retain in his ſervice, or ſhall penalty for har- 
relieve, keep, or harbour in his houſe any ſervant, ſo- bovring a reeu- 


journer, or ſtranger, who ſhall not repair to church, but a 


ſhall forbear for a month together, not having reaſonable 

excuſe, ſhall forfeit 10 l. for every month he ſhall conti- 

nue in his houſe ſuch perſon ſo forbearing. And the juſ- 

tices in ſeſſions may determine the fame, 3 J. c. 4. /. 
36. 3 


32, 33» | 
6. No recuſant convict ſhall practice law or phyſick, Recuſunt diſables 
nor ſhall be judge or miniſter of any court, or bear any a * offices. 


military office by land or ſea; and ſhall forfeit for every 
offence 1001. And ſhall alſo be diſabled to be executor, 
adminiſtrator, or guardian. 3 F. c. 5. ,. 8. 22. 


7. A recuſant conforming himſelt ſhall be diſcharged of Recuſant con- 
all penalties, which he might otherwiſe ſuſtain by reaſon forming. 


of his recuſancy. 1 J. c. 4. J. 2. x 


8. All commanders, captains, and officers at ſea, ſhall Publick worſh i 


in their reſpective ſhips 178 prayers and preachings 
| — IY by 


cauſe the publick worſhip of almighty God, according to in che navy. 
the liturgy of the church of England, to be performed 
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Publick wozſhip. | 
by the chaplains ſhall be performed diligently. 22 G. 2. 
ol DOR | 
— No perſon ſhall be received as a lecturer, or al- 
lowed to preach or read any lecture or ſermon, with» 


out licence from the biſhop, and aſſenting to the 39 


articles, and reading the common prayer before his 
firſt ſermon, and on the firſt lecture day of every month: 
on pain of three months impriſonment, for every of- 
fence, by two juſtices of the peace on certificate from 
the biſhop of the offence committed. 13 & 14 C. 2. 
c. 4. /. 19, 20, 21. | 1 

10. By the 1 2 2 5 If ay perſon ſhall 
diſturb a preacher in his ſermon by word or deed, he 
ſhall be apprehended and carried before a juſtice of 
the peace, who ſhall commit him to ſafe cuſtody, and 


within fix days, he and another juſtice ſhall examine 


the fact, and if they find him guilty by two witneſſes, 


or confeſſion, they ſhall commit him to gaol for three 


months, and further to the next ſeſſions; and if at 


the ſeffions he repents and is reconciled, he ſhall be 
diſcharged on finding ſureties for his good behaviour 
for a year; if not, he ſhall be continued in gaol till 
he does; ſaving the eccleſiaſtical juriſdiction; and he 
ſhall not be puniſhed both ways. | | 


And this ſtatute, though made in queen Mary's 


reign, extendeth to the divine ſervice now eſtabliſhed, 
Gibſ. 372. | | 

nd by the 1 V. c. 18. ,. 18. If any perſon ſhall 
willingly and of purpoſe, come into any church, cha- 
pel, or other congregation permitted by the aft of toleration, 
and diſquiet or diſturb the ſame, or miſuſe any preacher 
or teacher ; he ſhall on proof thereof before one ju- 
ſtice, by two witneſſes, find two ſureties to be bound 


by recognizance in 501. and in default thereof ſhall 


| be committed till the next ſeſſions, and on conviction 
| there of the faid offence, he ſhall forfeit to the king 


perſon not behaving himſelf modeſtly and reverently at 


But it ſhall be lawful for all men, as well in-churches, 
chapels, oratories, or other places, to uſe openly any 
pſalms or prayer taken out of the bible, at any due 


time, not letting or omitting thereby the ſervice, 2 & 


„ | | 
And the court. of king's bench refuſed to grant a 


certiorari, to remove an indictment at the ſeſſions, for a 


the 
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church, during divine ſervice z which altho' puniſhable 
y eccleſiaſtical, cenſures, yet the court conceived. it a 
proper cauſe within gognizance of... the, juſtices, of the 
Peach, e ond: * 3s, before. the abover 
C. 18. 


mentioned ſtatute of the 1 | 

11. No clergyman ſhall be arreſted in any church or Arreſting a der- 
churchyard, whilt he attends to divine ſervice ; on pain Hung attending 
of the impriſonment of- the offender and ranſom at TY 
the king's will, and gree to the party arreſted. 50 Ed. 3. 


43 irre | | 

ut the arreſt notwithſtanding, if not on a ſunday, is 

good in law. M aon, e 3. 
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I. „ the king's court was ſupplied with ne- Abuſcs of pur= 


ceſſaries from the ancient demeſnes of the crown; vers. 

and in reſpect thereof, the tenants of thoſe lands had 

many privileges, which they ſtill enjoy: But this me- 

thod being found to be troubleſome and inconvenient, 

was by degrees diſuſed; and afterwards the king was 

wont to appoint certain officers to buy-in proviſions for 

his houſhold, who were called purveyors, and claimed 

many privileges by the prerogative of the crown. 2 Iuſt. 

542. 1 Haw, 1 14. | 3 

2. The ſeveral laws which reſtrained the exorbitancies Purveyance ta- 

of theſe purveyors, make up a pretty large title in the old ken away. 
books ; but theſe laws proving ineffectual to remedy the 

evil complained of, at length by the ſtatute of the 

-12 C. 2. c. 24. purveyance was entirely taken away : 

By which it 1s enacted, that no ſum of money, or other 

thing, ſhall be taken for any proviſion, carriages or 


purveyance for the king. 


And that no perſon under colour of purveyance, ſhall 
take any timber, fuel, cattle, corn, grain, malt, hay, 
ſtraw, victual, cart, carriage or other thing, without 
conſent of .the owner ; nor ſhall require any to furniſh 
any horſes, oxen, or other cattle, carts, ploughs, wains, 
or other carriages, for the uſe of the king or his houſhold, 
without the owner's conſent : ; 


I i . | On 
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On pain of being committed to a juſtice 
b auld d the conſtable, 2 Wenk 
to be there indicted; and alſo of paying to the party 
treble damages, and tre treble coſts on an action at la law. 
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Quakers. 


go —_ a are concerned in the a& of tole- 
ration, — other proteſtant diſſenters, _ ow 


or — tithes, ſee title Tithes. | | | 
For POT oaths, ſee title Daths, ö 


Quarentine. See Plague. 


Here endeth the TIR D VoLUME. 


